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XIV; 7* w hat Cate* a Court of Equity toill restraSk 
' the Party frotfi bringing' further Ejectment*, 
by granting a perpetual Injunction . 

XV. Of the Action of Tretpat* for Metne Profit t. 


I. Of the Nature of the Action, of Ejectment. 

ANei ectmentis a possessory action (1), wherein the title 
to lands and tenement* may be tried, and the possession re- 
covered in fill cases where the party claiming title has a right 
of entry ; whether such title Ue to an estate in fee, fee tail, 
for life, or for year* Front this description it should seem, 
that in strictness, this action could be maintained for Abe re* 
covery of that species of property only, whereon an entry*, 
can be made. But it will be found, that in a few instances, 
which will be more particularly mentioned hereafter, this ac- 
tion has bccu extended beyond these limits. After the disuse 
of real actions, questions of title to land were usually tried in 
actiousof replevin or trespass quare clausum fregit ; and this 
^practice continued, until the method of trying titles by the 
action of rjectiofima was introduced («). But in the ejectio 
jimut,- damages only could be recovered until some time be- 
tween the (ith Rich. 3. and 7th Edw. 4. about which time it 
ap|iears, from the year book of 7 Edw. 4. fol. li. that it had 
been resolved by the judges, that the term, as well as da- 
mages, might be recovered (3). 

The action of ejectment now in use is formed on the plan 


(0 This action is usually termed a mixed action ; improperly as 
it should seem, fort the language of the judgment is, “ quod que- 
reas recuperet termimim ac damua and the writ of execution is 
“ quod Inhere facias pottetsimem See Matthew v. tinsel, Cro. 
Ehx. 144. tad Hsrebottle v. Plucock, Cro. Jsc. 91. 

(41 In the conclusion of Alden's case, 41 Elis. 3 Rep. 105. b. 
Sir E. Coke has remarked, that titles of land were at that day for 
the most part toed in actions of ycetio firm «. 

(3) lorn not aware, however, of nny judgment for the recovery 
of the term prior tothat in East. T. 14 H. 7* Rot. 303. n copy of 
the record of which will be found in Rastal's Entries, fid. 8S& b. 
953. a. ed, l<)70. 
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gmi the ejecth irmm, in its improved state, after it had been 
decided that tb^ term might be recovered. Jn the action of 
ejectment, as was before observed, not only the title to the 
lands in question may be tried, but the possession also may 
"be recovered, which circumstance reisers it the most eligible 
mode of proceeding: inasmuch as in trespass; although the 
right may be ascertained, damages alone can be recovered* 
In the action k ^t&ej^indeqtL the damages which are 
given are merely nominal: but the law has provided another 
remedy for the injury sustained by the party claiming title, iu 
lieing ' kept out of possession from the time when his title 
accrued, to the time of recovering possession in the eject- 
ment, via by an action of trespass for mesne profits ; for a 
further account of which, see post, sect, xv. 

Of the Requisites to support an Ejectment .— -In order to 
maintain ejectment, the party at whose suit it is brought, * 
must have, been in possession, or at least clothed with the 
right of possession, at the time of the actuator supposed 
ouster*. Hence, this action is termed a possessory action. 
The party, who haA the legal estate in the lamia in question, 
must prevail: hence, a party who claims under an el*git b , 
subsequent to a lease granted to a tenant ill possession, can- 
not recover; although he give notice to the tenant, that ho 
does not intend to disturb the possession, and only means to 
get into the receipt of the rents and profits of the estate. 

In the case of Lade v. llolford, E. 3 Geo 3. B. K. Bull- 
N. P. lio. Lord Mansfield, C. J, declared, that he and 
many of the judges had resolved never to suffer a plaint if), 
in ejectmi lit, to be non-suited by a term standing out in ins 
own trustee, or a satisfied term set up by a mortgagor against 
a mortgagee; but that they would direct the Jury to premium 
it surrendered*'’ Prom tins doctrine a conclusion has been 
drawn, which the case by no means warrants, viz. that a 
plaintiff in ejectment may recover on an equitable title.— 
The true meaning of the resolution delivered by Lord Mans- 
field is, that w here trustees ought to convey to the beneficial 
owner, it shall 1 m* left to the jury to presume tliat they have 
conveyed accordingly: or where the beneficial occupation 
of an ‘estate by the possessor* (under an equitable title) in- 
duces a probability, that there has been a conveyance of the 
legal estate to the person who is equitably entitled, to it, a jury 
may be directed to presume a conveyance of the legal estate. 

a Kci|v. 150 a. c Vet Kenyon, C.J. 7 T. ft. 8. m4 

b Doe d. 0a Cotta v. Wharton, 8 T. * T. ft. Hi. 
ft. i. 
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An estate was devised to trustees in trust for I. S. an infan# 
with directions to convey,|he same to him on his attaining 
twenty-one 4 . Inan actionrbf ejectment, brought four years 
after I, S. attaioed twenty-one* ityraa holden, that a jury 
might be4rrected to presume a conveyance to L S. in pur- 
suance of the trust. In these cases, when a conveyance is 
presumed, there is an end of the legal estate created by the 
term. /But where the facts of the case preclude such pre- 
sumption; or, if it appear in a special verdict*, or special 
casef, that the legal estate is outstanding in another person, 
the party who is not clothed with the legal estate cannot pre- 
vail in a court of law (4), 

The plaintiff in ejectment must recover on the ttrength of 
his own title, and not on the weakness of that of the de- 
fendant*. Possession gives the defendant a right against 
every person who cannot shew a good title*, out a lessee 
will not be permitted to defeud an ejectment against hit own 
landlord, on a supposed defect in the title of the landlord 1 ; 
nor where tenant in possession has paid rent to the lease# of 
plaintiff, can a third person come in and defend as landlord 
without the tenant, and dispute the lessor of plaintiffs title*. 

In a case, however, where the lessor of the plaintiff holding 
an estate under a lease for 21 years 1 , underlet the same to the 
defendant for a year, and me defendant held over after the 
’expiration of the 21 years, after Which the lessor of the plain- 
iitt gave the defendant a regular notice to quit, which not 
being complied with, an ejectment was brought; it was 
holden, thqt it was competent to the defendant to shew, that 
the lessor’s title had expired* and that he had no right to turn 
him out of possession. 


d England d. Syburn v. Static, 4 T. R. h Per Lord M&usfteUI, C.J. 4 Burr. 

9467 . 

e Goodtitlc <t. done* f. Jo tie#, 7 T. It. i Set Driver d. Oxendon x. Lawrence, 

49. aBI.R.jwg- 

fftotd. Render. Rende*sT. ft. 199. k Don d» Knight t. Smytto, B. tt. 
| Pur Lee, C. J. drlWciiDg tbn opion M. T. s6 Geo. 3. 

the omrl iu Martin r. Shnekaa I England d. By burn r. Made, 4 T. R . 
gT. R. 110. o. 689. Dour. Ramabothnm, 3 M . 

as. sid.ft p. 


( 4 ) “ At to the doctrine, that the legal estate cannot be set up 
ut law bv a trustee against his ctsiuiuue trust, that has been long 
repudiated.'* Per Elieuborougb, C. J. in Doe d, Shewen v. 
w root, E. 44 G. 3. B. R. 5 East, 138. See further on this point 
Lessee of Massey l Toucltstone, reported inn note to Shannon v. 
Brad*tre«t, Irish C-li. C«. Tdmp. La. Redeadale, vol, i. p. 07* 
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II. By mhom an Ejectment way be brongkt. 

. An ejectment may be ^rought by the following persons : 
i. Assignee of a bankrupt, 1 Wils. 27& # 

tt. Conuseeof a statute merchant or staple* 

3. Copyholder (5), Moor, 50U 1 Leon, i Cro. Elia. 535. 
4 Rep. 2 0. a. Cro. Jac. 3L YoJv. 141. 1 T. R. <A)0. 


(5) If a cop) holder, without licence, makes a lease for one year, 
or, with licence, makes a lease for many years, and the lessee he 
ejected, he shall not sue in the lord's court by plaint, hut dwllbave 
an rjectio firmer at the common law ; because he lm* not a cus- 
tomary estate by copy, but a warrantable estate by the rules of tha 
common law, Co. Cop. s. 5 1 . 

tf the copyholders of a manor belonging to a bishopric, during 
the vacancy of the see, commit a forfeiture by cutting timber, the 
succeeding bishop may bring ejectment. Read v. Allen, Oxford 
circuit, 1730, per Comyns, Bull. N. P. 107. 

An heir, to witom a copyhold descends, may surrender before 
admittance, because he is in by course of law, and the custom, 
which makes him* heir to the estate casts tins possession upon him 
from his ancestor ; consequently such heir may maintain ejectment 
before admittance*. But a stranger, to whom a copyhold i« sur- 
rendered, has nothing before admittance, because he is a purchaser. 
I hitil the admittance of surrenderee the copyhold remains in the 
•mrreiuleror, ami if he die, his heir may bring ejectment. Wilson 
v. Weddell, Yelc. 144. But after admittance surrenderee may 
maintain ejectment against surrenderor, and lay his demise on a day 
between the times of surrender tfiul admittance. Hold last v. Clup- 
hmu, 1 T. 2k <>00. Admittance of tenant for life is admittance 
of him in remainder, without any oilier admittance. Aunceliuc v. 
Auiictdims Cro. Jac. 31. Warsopp v. Abell, 5 Mod. 307. 

The devisee of a copyhold or customary estate, which had been 
.surrendered to the use of the will, having died before admittance* 
it was holdett, that her devisee, though afterward* admitted, could 
not recover in ejectment; for the admittance ot trie second devisee 
tmd no relation to the lost legal surrender, and the legal title re* 
muined in the heir -of the surrenderor. Dot* d. Vernon v. Vernon, 
7 East, 8. 

Copyholds are not within the statute against fraudulent convey* 
since*, and, therefore, if tiic plaintiff claim under a voluntary con- 
veyance, though the defendant claim under a subsequent purchase 



«* ejectment: 

4 . Corporation aggregate, Carth. 39<X IS Mod. 113. or sole£ 

5. Devisee, 1 Inst. 240. b. 

6. Grantee of renUcbiarge, with a power to retain until sa- 
tisfaction, 1 Saund. 112. ' 

7. Guardian in socage (6). 

8. Infant, per Mallet, J. March, 143. 

0. legatee of a chattel real may maintain ejectment against 
executor" or a stranger"; but the assent of the executor to 
the bequest must be proved. 

10. Mortgagee, Doug. 21. Salk. 245. Str. 413 (7). 

vn Doe v. Guy, a Cast, 190. n 2 Str 70. 


for 8 valuable consideration, yet the plaintiff shall recover. Per 
Blencowe, J. Lauucetton atfls 1099. Bull. N.P. 108. 

(6) Guardian in wage may make a lease for years, and his les- 
see may have an rjcctionc firm* , per three justices, Cm. Jac. y<>. 
Adm. llutt. l(>, 17. Guardian iri wage may make a lease of the 
infant's estate until Iri* nge of 1 4 years, and upon such lease the 
lessee may maintain an ejectment." 8 Hoi. Abr. 41. (Q) pi. 4. 
Guardian in socpge tnay bring trespass or ejectment in his own 
name, or make a IcaHcof the land in liis own name, until the infant 
arrive at the age of 1 4. Per Cur. Ld. Ravin. 131. Guardian ap- 
pointed by decrd, or will in writing, attebted by two witnesses under 
the stat. 12 Cur, 2. c, 24. s. 6 and p, has ’the. same interest in all 
respect* as a guardian in socagt? hud before, with these exceptions: 
1st. such guardian mav hold his office for a longer time than the 
guardian in socage could ; viz. until the heir attain the age of 21 ; 
2d. the next of kin not inheritable were the fiersons entitled to be 
guardians in socage ; but, under the statute, the person appointed 
by the father shall be guardian. See Vuugh. iTp.und l P. Wms. 
102. See also several learned uotes 011 the subject of guaidianship 
in Hargr. Co. Litt. 88. b. 

(7) But bv stat. 7 G. 2. c, 20. s. I . ” Where any action of ejtct- 
** msnt shall he brought by any mortgagees, their heirs, execu- 
*• tors, &c. and no suit shall be depending in equity for foreclosing 
t€ or, redeeming suck mortgaged l and $, if the person having right 
44 to redeem, and who shall appear and become defendant, shall, 

* pending such action^ pay unto the mortgagees, or, in case of re- 
4 fusal, bring into court principal, interest, and costs, expended, 
1 either in law, or in- equity, upon such mortgage; the monies so 
' paid or brought into court, shall be in satisfaction of such 

mortgage, and the court shall discharge the mortgagor or de- 
'* fondant from the Same, and compel the mortgagees by rule of 
4 court, at the costs of the mortgagor, to recoavey the mortgaged 
44 lauds, end deliver up all deeds and Writings in their custody re* 
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11. Personal repreaeutative, atat,. 4 E4w. 3. c. 7. 4 Rep. 
%. a. l Vent.30. 

* 19. Tenant by elegit 

13. Tenant tn common may maintain ejectment against 
his companion upon an actual ouster, Litt sect 333. 

N. Committee of a lunatic's estate cannot bring an eject* 
ment, Hob. 315. Hutt 16. 


III. For what Things an Ejectment will lie . 

In general, an ejectment will lie to recover the possession 
of a ny thing whereon an entry can be made, and whereof the 
sheriff can deliver possession. Hence an ejectment will lie 
for the recovery of 

acres of alder carr in Norfolk, because alder carr is 

a term well known in that county, and signifies the same as 
alnetuni, Barnes v. Peterson, Ktr. 1063. 

Beastarate in Suffolk, Bennington v. Goodtitle, Str. 1084. 

Bedchamber, 3 Leon. 210. 

• acres of bogge in Ireland, Cro. Car. 512. 

Caltlegatc in Yorkshire (8), Metcalf v. Roe, B. R. 

0 Geo. 2. Ca. Tempi. Hardw, 167. 

Church, by the name of a messuage, Salk. 256. . 


•• biting to the title.** N. There must he an affidavit. that there 
is not any suit in equity depending. After judgment tor the plutn- 
tiff in ejectment, the 'mortgagor prayed to bring the moms into 
court on the preceding statute; but per Pagenm! C'lumplu 4*., 
the statute gives liberty to do it, pending the action : but, after 
judgment, the action is not depending : the application, therefore, 
was refused. Wilkinson d. Lock v. Tnixtou, B. R. M. 14 O. a. 
Serjeant Leeds* MSS. This statute contain* a proviso (a, 3.), tltat 
it shall not extend to any cast*, where the party praying a redemp- 
tion has not a right to redeem, &c. Hence where the mortgagor 
has agreed to convey the equity of redemption to the mortgagee, 
the comt will not stay proceeding'*, Goodtitle d, Taysum v* Pope, 
7T. R. 185. 

(8) Ejectment for 10 acres of pasture and cattlegates, with tl.nr 
appurtenances, tn a close, called, &c. in Yorkshire. Motion after 
verdict in arrest of judgment, o*» the ground of uncertainty of de- 
scription. Per Cur. Eittief Catt legate must be considered as pas- 
ture, and then it is synonimous with the word pasture preceding it ; 
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Coalmine, Comjnyn v. Kyngto, Cro, Jsc. 160. ^ 

1 demmeris carbonum in county palatine of Daft 

ham, Cartb. 277. ( 

Common of pasture, adjudged good after verdict; for it 
shall be intended such common of pasture as an ejectment 
will lie for, via. common appendant or appurtenant, New- 
man v. jloldmyfast, Str. 64. 

Cottage, Hill v. Giles, C'ro. Kliz. 818. 

■ acres of furze ami heath, and - acres of 

moor and marsh, Connor v. West, 5 Burr. -2673. 

House, Royston v. Kccleston, C’ro. Jac. 64. 

- — — part of a house, known by the name of the Throe 
King's in A., Sullivan v. Seagrave, Str. 695. 

Land, and coalpit in the same laud. Objection, that it is 
bis petitum. Answer, ejectio firma is a personal action, and 

f laintiir demands nothing certainly, Harcbottle v. Placock, 
'ro. Jac. 21. 

N. Under the description of land, the owner of the soil 
may recover land which is subject to a public easement, such 
as the king's highway : and a wall being built on the Land, 
shall not vitiHte the description, Goodlitle d. Cliester v. Alker, 

1 Burr. 133. 

Messuage or tenement, called the Black Sican, l fiidf. 2<i;>. 
■■■■ ■ " acres of monntain in Ireland, Lord Kildare 
Fisher, Str. 7t. Lord Kingston v. Babbington, I Bro. P, ( . 
71. Tomlins’ ed. 

Orchard, Wright v. Wheatley, Cro. F,liz. 854. 

Rectory of B, and a certain place there called the Vestry, 

3 Lev. Ob, 97. Hutchinson v. Puller, adjudged on error in 
the Exchequer Chamber, and recognised jn 2 Lord Raym. 
1471. K 

Stable, 1 Lev. 68. 

Of Virtue of the stat. 32 II. 8. c. 1 . s. 7. an ejectment will 
lie for tithes. Priest v. Wood, Cro. Car. 301. 

There is a case in 2 Lord Raym. 789. Camcll v. Clavering, 
tx relatione mapistri Chtshyre, where it is reported to have 
been holden, in the Court of Exchequer, that an ejectment 
would lie for small tithes. 


f 

or else it rrnut be taken for common of pasture* for cattle; and then 
leiw after ?evdict» it mmt be taken for common appurtenant, 
which in recoverable in ejectment, Metcalf r, Roe t M. Hi 
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iVhtrt an Ejectment will not ft e.— But an ejectment cannot 
$e maintained for a 

Close, 11 Rep. 65.Godb. 58. 

. Manor, without describing the quantity and nature of land 
therein, Latch, 01 * Lit Rep. 301 : Hetl. 140 * 

Messuage and tenement , Doe v. Plowman, 1 East's R, 441. 
(P) Messuage garden and tenement , Goodtitlc v. Walton, Str. 
834. 

Messuage or tenement , Goodright on d. Welch v. Flood, 
3 Wils. 23. 

Messuage, situate in Coventry*, in the parishes of A . and 
B. or one of them . Holden bad* for uncertainty, after verdict, 
and that the words, u orone of tltem,” could not he rejected. 
Do poci& teme. Moor, 702, pi. P70. 

Decastro, villa el terris, Yelv. 118. 

Ejectment will not lie for things that lie merely in grant, 
which are not in their nature capable of lieing delivered in 
execution, as an advowson, common in gross, Cro. Jac. 140’. 

An ejectment will not lie for n pischary, Cro. Jac. 140. 
Cro. Car. 402. 8 Mod. 277. 1 Brownl, 142, contra per Ash- 
hurst. J. 1 T. It. 301. 

Nor pro quodaui rivulo sive aqua* cursti, called D. Yelv. 
M3. nor for Pannage, 1 Lev. 212. 


IV* In what Cases an Entry must be made on the 
Land before Ejectment brought . 


In some erases before an ejectment call be brought, some 
previous steps must be taken, in order to entitle the plaintiff 
to the action; as an curry* must be made on the lands m ques- 


o Goodright d. Griffin r, Fmon, 7 Mod. 4%7. 8m edit. 1 Barn. ISO* £. C. 


(9) But after verdict the court will give leave (even pending a 
rule to arrest the judgment on this ground) to enter the verdict uc- 
eording to the judge** notes for the messuage only. Goodtitlc d, 
Wright v. Otway, 8 East, 387* 
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tion, or notice to quit must be given, 4c. Voder •what cirju ' 
cumstances these proceedings wiil be necessary, will appear’ 
from the following remarks : 

An actual entry is necessary, to avoid a fine levied with 
proclamations,- according to the stat. 4 H. 7. c. ‘24.; aud an* 
ejectment cannot be brought until such entry has been wade *. 
And by stat. 4 Ann. c. Id. s. Id. the action roust be. com- 
menced within one year next after the making such entry, and 
prosecuted with effect. 

N. The plaintiff' must lay his demise ot) a day subsequent 
to tlic day of the entry’. 

But an actual entry is not necessary to avoid a fine at com- 
mon law, without proclamations' ; nor a fiue, with proclama- 
tions, if all the proclamations .were not made at the time 
when the 'ejectment was hrought'; nor a fine, which lias no 
operation, as a fine levied by son of tenant at sufferance', or a 
fine levied by teuuiit for years* ; nor to maintain an ejectment 
on a clause of re-entry tor non-payment of rent* (10). 

Where tenant for life levies a fine with proclamations, al- 
though it is not any bar to those in remainder, yet a remain- 
der man must make an actual entry, iu order to avoid it, be- 
fore he can maintain ejectment *. 

An entry upon an estate generally, is an entry for the 
whole*; if it lie for less, it should be so defined at the time. 

In a case, where a party had a right of entry upon condi- 
tion broken*, and a stranger entered, and afterwards the 

K iuiutilf assented to such entry, and brought an ejectment 
tying the demise after the assent, it was holden sufficient. 

Where an ejectment is brought by a corporation aggregate, 
they must execute a letter of attorney to some person, em- 

p Betriitftou v. Paiklutrat, Sir. 1086. t Dtrc e. Perkin*, sM.kS. 971. 

Compere v Hirka, 7 T. R. 797. « P« r Ld Kenyon, C. J. in Peaceable 

<| s Sir. »w6. 7 T. R. 797, v R» ail, 1 £a»t, 57s. 

r ° tt ^ Harris and Wife f. x Gooiiright e. Cator, Doug. 477. 

Mrhafd, t W«k* 45. y Compere ▼. Hkki, 7 T. R. 4 . 13 .* 78 ?. 

a Doe < 1 . Docket and Udhmokev. g Per Lord Kenyan, C.J.aT. R. 170. 
W»U», <1 feral, 17. in which Tapncr a Filcbet r. Adanra, Sir. hr. 
d. Peckham v. Merlott, Willea. 177. 
waa overruled. 


(10) 44 To avoir! a fine [i. e. a fine with proclamations, where 
all the proclamations Imve been made at the time when the eject* 
ment i* brought) there must be an actual entry* In all other vases, 
the coiife^niou 01 lease, entry, and ouster, is sufficient.* 4 Per Lord 
Mansfield, C* J. in Oates d. Wigfall ▼. Brydon, 3 Burr. 1897 * 
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lowering him to enter on the land ; hut a verbal notice to 
qtait given by the 'steward of a corporation is sufficient*. 


Where lands ate in the possession of a receiver*, under an 
appointment of the Court of ChtuuJeiy, an ejectment cannot 
be brought for the recovery of such lands, without leave of 
the court. Such receiver is authorised to determine tenancies 
from year to year by a notice to quit - . 


V. In what Cases a notice to quit must he given before 
Ejectment brought . — Requisites of Notice. — IVaver 
of Notice . — Notice is not required . 

The old tenancy at will being attended with many incon- 
veniences, the inclination of the courts has of late been to 
make every tenancy a holding from year to year if they can 
jiad any foundation for it • ; as if the lessor accepts yearly 
rent, or rent measured by any aliquot part of a year; and it 
has been considered as more advantageous to the parties, that 
such demises should be construed to l>c tenancies from year 
to year, so long as it shall please both parties ; for in that ease* 
one party cannot determine the tenancy, without giving a 
reasonable notice to quit to the other; with respect to which 
it may be laid down as a general rule, that half a yearV(ll) 
not ice f , expiring with the year of the tenancy, is a reasonable 
notice in all cases, except where a ditfereut period is csta- 

b Rim* d. Denn and Ch. of Rochester wu hohlen to be a tenancy at will ; 

v. Pierce, 2 Camp. N. P. C. 96. the premia** being Irt an long oa 

r Angel v. Smith, L I. H. Feb. 1804 * both parties liked, and 0 compeitaa- 
Ekiun, C. 10 Ve*. job. lion itwrvcd accruing de die in diem 

U Doe d. Marsotk ?. Read, 12 East, and tiol referable to a year W spy 
SO. aliquot part of a year. * 

e See Richardson w. Langrfdge, 4 f 13 H.S. ta.b. 

Tamil, les. where the agreement 


(II) By legal computation Haifa year contains 182 days; for the 
odd hours are rejected. 1 lust. 135. b. But a notice served on 
the 28th of September to quit on the 23th of March, although the 
period contain only 179 days, has been holden to he a good notice. 
Doe d. Harrop v. Green, 4 Esp. N. P. C. 199. And Lord El- 
lenborough, in the same case said, that a ntgtee on the 29th of 
September to quit at Lady-day following had been holden good, ' 
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blished, either by express agreement or the custom * of pai*< 
ticular places (12). 

If the tenant die, his personal representative, having the 
same interest in the land which the tenant had, will be en T 
titled to the same notice; that is, half a year’s notice ending 
with the year*. So if an infant becomes entitled to the re- 
version of lands leased to a tenant from year to year, he can- 
not maintain an ejectment, unless he has given the tenant a 
proper notice to quit 1 . 

There is not any distinction between houses and land, in 
this respect Half a year's notice to quit, ending with the 
year of the tenancy, must be given in both cases*. Neither 
will the circumstance of the rent Wing reserved quarterly 
vary the case, if the tenancy be from year to year 1 (13). So 
if an house he let from year to year 9 to quit at a quarter’s no- 
tice, the notice must be given to quit at the eml of a quarter 
expiring with a year of the tenant". But if the deniise be 
for one year only, and then to continue tenant afterwards, ami 
to quit at a quarter’s notice, a quarter's notice ending at any 
time will be sufficient". 

So where premises are taken under an agreement by which 
the " tenant is always to be subject to quit at 3 month's no- 
tice,” this constitutes a quarterly tenancy, which inn) be de- 
termined by a three months' notice to quit, expiring at the 
same time of the year it commenced, or any corresponding 
quarter-day. But although the tenant under such an agice- 
nient enters in the middle of one of the usual quarters, if there 
appears to be no agreement to the contrary he will be pre- 
sumed to hold from the day he enters, and the tenancy can 
only be determined by a notice expiring that day of the year, 
or souk; other quarter-day calculated from thence a . 

f Hoc «]. Hrowtt r. Wilkinson, Hug. k Right v Darby, jT.R 

& Rut. Co. Lilt. *7<>. b n 1 Roe il. 1 Shirley t. Newman, l E*p K. P. C. 

tioudi rnoii * • Cbaruock, Peake'* N . * 07 . Kenyon % C. J . 

C. 4, 5. m Doe d. Pitcher v. Donovan, 2 Camp. 

h Doe <1. Shore v. Potter, 3 T.R. 1 J. N.P.C.7S- » Taunt 555. S.C. 

Sew alaoa Wil* *5. and Lawrence, n Per Chambre, J. $. C. 

J. in R« v. Slime, OT R. jgn. o Kemp ▼. Derrctt, J Camp. N. P. C. 

f M addon v. White, *T R. \ty. 5 10, 


(19) By the custom of I^ondoti, a tenant at will, under 40s. rent, 
shall not be turned out without a quarter’s warning. Dethik v. 
Sounder*, 2 Sidf. 20. See also Tyley v. Seed, Skin. 649* 

(13) But where fc bouse is taken by the month, a month’s notice 
will be sufficient. Doe d. Parry v. Hazelt, 1 Esp. N. P. C. 94. 
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demise, “ not for onejear only# bul from year to year” 
inures as a demise for two years at least ; and, consequently, 
the tenant cannot be ejected after a notice to quit at the ex- 
piration of the first year*. 

* But where furnished apartments were taken* "for 12 
months certain , and six months' notice afterwards ” it was 
contended, that the defendant, under the above taking, was 
not at liberty to quit till six months’ notice had been given 
after the expiration of the first year; but Lord Kllenborough 
was dearly of opinion, that the defendant was only bound to 
remain ti|e Vi months certain, and that he was at liberty to 
quit at, the end of that period, by giving six months' previous 
notice. II is lordship laid considerable stress upon the word 
certain , applied to the first twelve months, which shewed 
that every thing afterwards was uncertain , and depended on 
the notice. • 

If a lessee, after the expiration of the ltase, holds over ami 
pays rent, the law presumes an agreement between the par- 
ties, that the tenant shall continue the nosscssion according 
to the terms of the original demise, ns far as those terms an* 
consistent with a tenaneyfrom year to year; in which case*, 
if the landlord means to determine the tenancy, he must give 
the tenant half a years' notice to quit, corresponding with 
the time of the original taking. In this ease the tenancy from 
year to year commences at the same time when the lease be- 
gan'; and if the tenant assign the premises, the assignee will 
be tenant from year to year from the same time, and notice to 
quit must be given accordingly : e. g. if the original term be- 
gan from Michaelmas, the notice must In; to quit at Michael- 
mas. 

The receipt of rent i* evidi nee to be left lo a jury that a te- 
nancy was subsisting during the period for which that n.nt 
was paid; and if no other tenancy appear, the prcsmiumou 
is, that that tenancy was from year to year. * 

A., being tenant for life*, with remainder to the lessor of 
the piaintift’in fee, onggd June, i?£o, demised to defendant 
for twenty-one years, to commence from old Lady Day then 
past. On 30th September, 1785, A, died; defendant con- 
tinued in possession, and paid rent to the lessor of the plain- 
tiff for two vears, on old Lady Day ai>d old Michaelmas Day ; 
before old Michaelmas Day, 1787, lessor of plaintiff gave de» 
fendant notice to quit on old Lady Day then next. Adjudged, 

p Denn t Cartwright, 4 Enf, 3 i. r Dor d CaattetOB v. Samuel, S Efp. 
§ Thompson v, Maberljr, 9 Camp. N. N. H. C 17*. 

V. C. * Doe d. Jordan W r ar4, J H. Ul $ 7 , 
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per cur., that the notice was Rood, on the ground, that pfflfe 
ment of rent OTWthe 3th of A prit was evidence of an agreement 
for a tenancy from year to year to hold from that day; al- 
though it was objected, tint the interest of the tenant tor life 
having expired on the 30th of September, the notice ought 
to have been to quit at the end of the year from that time. 

In Januaiy, 1790, A r . let a farm to defendant for seven 
years by parol. Defendant was to euter at old Lady Day on 
the land, and on the house on the 23th of May, and he was 
to quit at Candlemas. On the 32d of September, 1792, a 
notice to quit at Lady Day next was served on defendant. 
The court held, that this notice was improper. Lord Kenyon, 
C. J. observing, that though the agreement be void by the 
statute of frauds, as to the duration of the lease, yet it mubt 
regulate the terms, on which the tenancy subsisted, in other 
respects, i* o. as to the rent, the time of year when the tenant 
was to quit, &c. The agreement was, that defendant should 
quit at Candlemas. If the lessor, therefore, chose to deter- 
mine the tenam-y before the expiration of the seven years, he 
could put an end to it at Candlemas only. 

Where the iu-coming tenant enters upon different parts of 
the demised premises", at different times, half a year's notice 
to quit, with reference to the substantial time of entry, that 
is, with reference to the original time of entry on the sub- 
stantial part of the premises demised (14) is sufficient, the 
whole being demised at one entire rent. 

Ejectment. On the 3th of October, 17®) *, plaintiff agreed 
to let to defendant a farm, to hold the * arable land from the 
13th of February then next, the pasture from the 5th of 
April, and the meadow from the 12th of May, for seven 
years, at a yearly rent, payable at Michaelmas and Lady 
l)ay, the first payment to be made at Michaelmas then next ; 
ami the defendant to have a way-going crop of three parts of 
tin* arable land after the expiration of the term, paying so 

t $**d. Rugc *. RHI, *> T. R. 471. x Dee d. Paggct v. Snowdon , 2 Bl.lt. 
u ffoov. Spruce, t» Enat, 120. Doe v, 1224. 

W*ikn>*,7 East, &;>t. 


* 

(14) It i* not necessary, that the notice to quit should be given 
with reference to the tunc pf entry on the other )>urti», which are 
only auxiliary to the priuupal subject of the demise. Neither is 
it necca*nrv, that sqm: ate notice* to quit the other pait* should be 
given, where all the jmrts are demised as one entire thing. One 
notice, given in conformity with the rule laid down in the text, is 
sufficient* 
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^nuch per acre.. On the 30th of September, 1777, the plain- 

gift' gave the defendant notice to quit the amble land on the 
13th of February next, the pasture on the 5th of April, and 
the meadow on the Wth of May; a question arose, whether 
•this notice was sufficient to entitle the plaintiff to recover the 
whole or any part of the premises, the defendant's counsel 
having objected, that the notice to quit ought to have been 
given ou the 13th of August, viz. half a year previously to 
the 13th of February, from which time the arable ground "was 
holden; it was resolved by three justices (absente de CJrcy, 
C« J.) that the notice to quit was sufficient ; that the true con- 
struction of the agreement was, that it was a holding from 
Lady'Day to Lady Day, the rent being payable at Michael- 
mas and Lady Day ; and though part of the farm was to he 
entered on and quitted at old Candlemas, and the other not 
until old May Day* yet the custom of most countries would 
have directed the same in a taking from old Lady Day : that 
in the present case, any inconvenience, which the tenant 
might sutler, was obviated by that part of the agreement, 
which provided for his having a way-going crop. 

The rule of construction laid down ,iu the preceding case 
of Doe v. Suowdon, was recognised and adopted in Dot* v. 
Spence*, (i East, 120., where, under an agreement by a te- 
nant of a farm, to enter on the tillage laud at Candlemas, and 
on the house and other premises at Lady Day following; and 
that, when he left the farm, he should quit the name accord- 
ing to the times of entry as aforesaid, ami the rent, which 
was an entire rent for all the premises demised, was reserved 
half yearly at Michatelinas and Lady Day ; it was holden, that 
a notice to quit, delivered half a year before Lady Day, but 
less than half aytar before Candlemas, was good. 

In ejectment for the recovery of messuages and lands", &c. 
on a demise laid the lltli of June, 1805, it appeared, that the 
premises in question, in possession of the defendants, con- 
sisting of dwelling houses, out-houses, mills, and other ma- 
nufacturing buildings, and a few acres of meadow arid pasture 
land, and blenching grounds, togethi r with all watei-c our&cs, 
&c., were holden under a written agreement for a lease, dated 
the 1st of January, 1792, for a term of thirty-five years, to 
coipmence, as to the meadow ground, from the 2.)tlt of De- 
cember then last past ; as to the pasture ground from the 25th 
of March next; and as to the housing, iut(ls % and rest of the 
premises, from the Id of May next ; under one entire rent, 
viz. a yearly rent payable at Pentecost and Martinmas, the 

j Recognised in Doe w. W»tkio«, 7 i Do? r. Wstfcfpi an4 another , 7 Jgut, 

£ut,ssi. mi. 
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first payment to he made at Pentecost then next A notice 
to quit was served on the defendants, on the 28th of Septein* 
her, 1801, to quit at the expiration of the then current year 
of their holding. It was objected that the notice was insuf- 
ticient, on the ground that the substantial time of entry was* 
either the 26th of December, whence the first holding, as to 
the meadow ground, was to commenee; or from Martinmas 
preceding, the rent being reserved at Pentecost , and Martin- 
mas, and the first half year being |>ayah!c at Pentecost. But 
the court overruled the objection, and held the notiec to be 
sufficient; Grose, J. observing, that it was right to adhere to 
the rule laid down in Doc* v. Sj>enee, which was founded in 
good M*n*e and convenience, that the haif year's notice to quit 
should be sfiten with reference to the substantial time of entry 
of the tenant , and when that was, must depend on what was 
the substantial part of the tiling demised, whereon the tenant 
entrrm. In the present ease, the substantial part of the demise 
was the house and manufacturing buildings, &c. on which the 
tenant was to enter on the 1st of May; that, therefore, was 
the substantial day of entry. Le Blanc, J. added, that the 
substantial time of entry was not necessarily to he collected 
from the rent da) s, though it happened in the ease of Doe v. 
Spence, that the tenant entered on the substantial part of the 
pre mises on the day from which the rent was reckoned. 

It is a question of fact for the juiy to decide, which is tho 
principal and whit h the accessorial subject of demise*. — This 
being found, the judge may then determine, w hether the no- 
tice to quit has been given in due tune. 

Ueqnisites of Notice . — With respect to the notice to quit, 
it may he observed, that although a parol notice i? sufficient*, 
\et it is more adviseablc to give a written notice. The terms 
in whic'li the notice is expressed should he*, dear ami definite, 
in order to avoid any objection on this grouud at tho trial of 
the ejectment ; for it has been Holden c , that where an irregu- 
lar notice is given, it is not incumbent on the party served 
with it, to make an objection to it at the time of service ; it is 
sufficient if lie object lo it at the trial. The courts, however, 
$< cm to listen to tin se objections writh reluctance, and will, if 
possible, so construe the notice as to give effect to »t d . Hence, 
14 I desiie you to quit, &e. or I shall insist on double rent;* 9 
has beeu liolden a good notice*. Fo upon a taking from old 

* Ilor ou tl. uf llrapy r. Howard, i| T. It. .»6l. But aee Doe d. Lcicta- 

Kukl, 4«is. In, a Taunt, in*). 

I) IVr l.md KllriiborougH, C J in Doe d Sw IW r Arrhrr, V4 Eart, 345. 

d I.J. Miicurlmy v.Critk) & £»p. c Dor il Malt lit wt v. Joikwn, Doug, 

N. I» r u>7- 175 

g Oakapplc d. Gitco r. Copypt, \ 
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Michaelmas to old, Michaelmas, a notice to quit at Michael- 
mas will be sufficient, at least if it be proved, that the te- 
nancy commenced at old M ichaeimas*. So a notice delivered 
at Michaelmas, 1790, 44 to quit at Lady Day which tri// be 
in the year 1795," was adjudged to be good ; for the iutention 
is clear, and the words, 44 in the year 1795," may be reject- 
ee! \ So. a notice to quit at the expiration of the current year 
of the tenancy, which shall expire next after the end of one 
half year from the date of the notice, is sufficient, although 
no particular day is mentioned 1 . It is, however, essentially 
necessary, that the notice should be to quit at the expiration 
of the current year of the tenancy ; that is, if the defendant 
hold from" Michaelmas, the notice must be given half a year 
before Michaelmas, to quit at Michaelmas; if from Lady 
Day, at Lady Day, &c. ; for, if a notice to quit ut Midsum* 
mer be given to a tenant holding from Michaelmas, or vice 
ver.sfi, it will be insufficient* ; and a notice to quit at a parti- 
cular day is not prima facie evidence of a holding from that 
day 1 , though a contrary doctrine was formerly liolden”, un- 
less it is served personally on the tenant, who makes no ob- 
jection at the time*, in a case where the notice (which wad 
delivered on the 29th of September) was to quit on the 25th of 
March, or the 8th day of April, next ensuing, defendant hav- 
ing objected to it on the ground that it did not express with 
sufficient accuracy the end of the tenancy, and the time when 
the defendant was to quit, and that at all events it was incum- 
bent on the lessor of the plaintiff to shew that the defendant's 
tenancy commenced either on the 25th of March or 8th of 
April, Lord Kenyon, C. J. ruled the notice to be sufficient, 
and that the onus of proving the commencement of his tenancy 
lay on the defendant*. N. In this case the denme was laid 
on a day subsequent to the 8th of April. It will be proper 
to remark, that where the tenant, being applied to hv his 
landlord respecting the commencement of his holding, informs 
him that it began on a certain day, and the landlord gives the 
tenant a notice to quit agreeably to the information received % 

f Per Heath, J. Gloucester Sum. Am. I 9 Camp. N. P. C. Sfil n. Doe <1. Ash 
l sou. Woodf. Laud & Ten. p. 9*4. ▼. Calvert, 9 Camp. N. P. C. .**«». 

•jil ed. m Doe d. Puddicoinhe e. Harris, per 

% Doe d. Kfindc v. Vince, 9 Camp. N. Eyre, Baron, Dorset Stmx. An. 

P. C. 9*6. prr Sr. A. Me. Donald, 1794 . 1 T. R. 161 . 

C. B. and 9. P. per Lord Ellen bo- fi Doed. CIm|M r. Forster, 13 Cast, 
rou*h, C. J. iu Doe r. Brovkee, 9 405. Thomas v. Thomas, j Camp. 

Camp. N. P. C. CS7 *». N. P. C. 647. 

b Doe d. 1). of Bedford r. KigbUej, o Doc d. Mstthewson t. Wrightmaif, 
T T. R. Oj 4 F.sp. N. P. C. 3. But see Doe 1 . 

i 9 Eap. N. P. C. 539 . Forster, sup. 

K Oakapplt <L Green r«€opt«^ *7. p Doe 4. Kyre t. fiitbty, 9 Esp. N. 
R. 361 . P. C.t»3r>, 
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the tenant will be precluded from contending that his tenancy 
commenced on a different day, even though he can prove that 
the information which he gave his landlord proceeded on a 
mistake, and not from an intentiou to deceive. 

A receipt for rent up to a particular day is primS fdcie 
evidence of the commencement of the tenancy at that day*. 

It is not essentially necessary that the notice should be di- 
rected to the defendant r , if the terms of it shew that the de- 
fendant is tenant to the plaintiff, and if it is proved to have 
been served on the defendant at the proper time. Neither is 
it necessary for a landlord to give notice to any one but his 
Own tenant*, although such tenant may have underlet part of 
the demised premises. A. tenant from year to year 1 to B., 
from Michaelmas, 1801, underlet part of the premises to C. 

A. without receiving any regular notice to quit, from B., 
agreed to give him up possession at Michaelmas, 1810, and 

B. then took possession of all that A. had continued to occu- 
py ; but C. having before refused to deliver his part, was 
served in the February preceding, with a notice to quit at 
Michaelmas, 1810, from B. # to whom he had never paid rent, 
or otherwise acknowledged as his immediate landlord, but 
had paid his rent to A. up to Michaelmas, 1808, and had 
tendered him the rent which had accrued since that time, 
which A. had refused to receive. B. brought an ejectment 
against C. ; it was hoiden, that the notice was insufficient, 
B. not having given any regular notice to A. his immediate 
tenant; and A. not having given any such notice toC. ; for 
without one or other of such notices, CVs interest in the part 
underlet continued. Lord ELlenborough observed, “ that a 
tenancy from year to year was determinable either by a regu- 
lar notice to quit ; or, he might say, for the purpose of this 
case, by a surrender of a part of the premises in the name of 
the whole; but A. had not done even that; for lie merely 
ceased to reside on the part which he had retained in his own 
possession, w ithout making a surrender in the name of the* 
whole. But while he w r as tenant from year to year of the 
whole, he let off a part to the defendant; and nothing has 
been done to put an end to the tenancy as to that part.” Evi- 
dence that the notice was delivered and explained to the ser- 
vant of the tenant at his dwelling house, though such dwel- 
ling house be not situated on the demised premises, is pre- 

q PrrUrd Ell«nborou*h,C. J. in Doe • Roe *. Wiggi, a Bos. Si Pull. N. R. 
<1. Castlcton v, Samuel, 5 Esp. N. P. t so. See alto 3 Taunt. 9 s. 

t\ 174. t Pleasant d. Hayloo r, Bcnsoo, 14 

r Doc «l. MattbfWMB r. WrighUnau, £ul,m* 

4 Cap. N. 1VC. S. 
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stimptivc evidence that the notice ctune to the hands of the 
tenant** the servant not being called. But evidence of the 
notice having; been left at the tenant's house*, without farther 
proof of its having been delivered to a servant, who is not 
called, or that it came to Ihe tenant's hands, is not sufficient 
Evidence of die notice being served ou the premises?, on one 
of two joint-tenants, who resided on the premises, is pre- 
sumptive evidence that the notice reached the other joint te- 
nant, who resided elsewhere. A lease contained a proviso 
making it determinable by a notice in writing given by the 
lessor or his executors under his or their ivsjx*ctive hands. 
Holden* that a notice sighed bv two only of three executors 
of the lessor to whom be had bequeathed the freehold as 
joint-tenants, expressing the notice to be given oh behalf of 
themselves, and the 3d executor, was not good. Neither 
could such notice be sustained under the general rule of 
law that one joint-tenant may bind his companion by an act 
done for his benefit ; for non constat that the determination 
of the lease- was for the benefit of the co-joint-tenaut, which 
it was incumbent on the party who wished* to avail himself of 
it to prove. And the notice to quit being such fta the tenant 
was to act upon at the time, no subsequent recognition of 
•the thiol executor would make it good by relation: nor 
was his joining in the ejectment evidence of his original 
assent to bind the tenant by the notice. 

Waver of Not ire . — When' a notice to quit has been given, 
the lessor must be careful not to do any act which may he 
construed as an affirmance of the tenancy and a waver of the 
notice. A distress tor rent, which act' rued after the expira- 
tion -of the time, at which, by the notice, the tenant is to 
quit, is an acknowledgment of the tenancy* ; so is the accept- 
ance of rent so due* ; but it shall be left to the jury to say 
w hethcr the money received were received as rent. ; for 
whether it shall he a waver of the notice depends on the in- 
tention of the parties, which is a matter of fact to he left to 
ihe jury*(l.j). 

u Jon#** <t. Oifiilltft v. Marsh, *T. It. and another, 5 Kep. N. l\ C. I 9 & 
4li4. S. I*. Ellt-tibormigU, J, 

x Doe d. UuroM r, Luca*, & Eau. N. a flight v, Cutbell, 5 East, 4i)j. 

,P.C. 15.1. a Ward v. Witlingal*, 1 II Bl. i|j. 

y Doe v. Watkins and «n«»tb*r,7 East, b (aoodright d. Charter v. CoidwaOt, 
55 1 • Doe d. U. M near t my v. Crick tiT-Ii. tfiq. 

c Doc ▼. Batten, Cowp. 24 J. 


(15) In the rase of a tenancy From year to yeav, at the expi- 
ration of the year, the landlord consent* to act cpt another person 
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Ejectment for recovering possession of a farm 4 , tried before 
Lawrence, J. at Salop Sum. Ass. 1801. The farm coosisted 
of lands of different descriptions, to be quitted at different 
times; the arable on the 2Qth of September, 1800; the pas- 
ture and meadow on the 30th of November; the dwelling 
house, &c. on the 1st of May, 1801. The lessor, on the 21st 
of March, 1800, served the defendant with a notice to quit 
the farm at the several times above stated; and the defendant 
not having quitted the arable on the 29th of September, or 
the meadow and pasture on the 30th of November, the lessor 
brought his ejectment ; pending which, he delivered to the 
defendant another notice (10), dated the 20th Of March, 1801, 
to quit the messuage and dwelling house, &c. together with 
the lands, &c. to wit, the arable on the 29th of September, 
1801 ; the meadow and pasture on the 30th of November, 
1801 ; the dwelling house, &c. on the 1st of May, 1802. It 
was objected at the trial, that the second notice was a waver 
of tlic first, being a recognition of the tenancy still subsisting ; 
but the learned judge overruled the objection, and a verdict 
was found for plaintiff. The court (after argument on motion 
to enter a nonsuit) concurred in opinion with Lawrence, J., 
observing, that it had been admitted, in the course of the ar- 
gument, that if the plaintiff had not intended that the second 
notice should operate as a waver of the first, he might have 
so explained his intention, by adding that the second notice 
was to enable him to recover the premises at a subsequent as- 
sizes, if, by any accident he should fail at those then ensuing. 
And, under the circumstances, the defendant must have un- 
derstood, that this notice was given for that purpose; audit 
was not possible for the defendant to suppose, that the plain- 
tiff intended to wave the first notice, when he knew the 
plaintiff was, on the foundation of that notice, proceeding by 
ejectment to turn him out of the farm (17). 

d Doe d. Williams f. Humphreys, 8 East’s ft. 937. 


as his tenant, the first tenant is thereby discharged, although he has 
not given any notice to quit, or made any surrender in writing of 
his interest. Sparrow v. Hawkes, 2 Esp. N. P. C. 305. 

( Iff) The second notice was copied verbatim from the first, with 
the alteration only of the dates; and the reason suggested at the 
bar, why it was given, was, because the person who was to prove 
the service of the first notice was dangerously ill, and it was appre- 
hended, that the lessor would not be able to prove the notice. 

( 17 ) In Messenger v. Armstrong, 1 T. R. 53. which was an ac- 
tion for double the yearly value, it appeared that the defendant was 
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.^Whcare rent 1$ usually paid at a banker’*, if the banker, 
Without any special authority, receives rent accruing after ex- 
piration of notice to quit; it will not operate as a waver*. 

And here it may be proper to take notice of a doctrine ana- 
iqgous to the subject of the preceding remarks, viz. that ac- 
ceptance f of, or a distress 1 for, rent due after condition 
broken, with notice of the breach, is a waver of the for- 
feiture. 

Ejectment, by a landlord, against his tenant h , on a proviso 
for re-entry for non-payment of rent arrear : it appeared, that 
the lessor had brought covenant for half a year’s rent, due on 

a day subsequent to the day of the demise laid in the declara- 
tion in ejectment, and a rule had been obtained to pay the 
rent arrear into court in that action ; it was holtfeu, that the 
plaintiff had waved the right of entry for the forfeiture ; be- 
dUise, by bringing the action of covenant on the lease, he ad- 
mitted the defendant to be tenant in possession by virtue of 
the lease ; and the tenant having brought the money into 
court was equivalent to acceptance. The law will always 
incline against forfeitures, as courts of equity relieve against 
them. 

But acceptance of rent, without notice of forfeiture, will 
not amount to a waver 1 . 

A landlord of premises, about to sell them, gave his tenant 
notice to quit, on the 11th of October, 1800, but promised 
him not to turn him out* 1 unless they were sold ; and not 

e Doe V. Calvert, 8 Camp. N. f .C. b lb* d Crompton v Mitifhal, B. R. 

587. R. 35 c.8. H»u. N.!» 96. anil MSS. 

f Goodright d. Walter ▼. Davids, « Grrgtoa v, Harrison, a T. It. 4 * 3 . 

Cowp. §03. k Wluieacr* d. Boult v. Symoude, 

g Adin. Green's ctoe, Cro. Elis. 3 . 10 Ea*t, n. Sec alto Doe < 1 . lee. 

too v. Sayer, 8 Camp, N. P. C. 9. 


tenant to the plaintiff, under a demise for three years, from Whit- 
suntide, 1781 . Two ruootlis previously to Whitsuntide, 1784 * 
plaintiff gave the defendant notice to quit at that time. After the 
expiration of this notice, via. on the 3d of June, 1784 , the plaintiff 
gave the defendant another notice to quit at the Martinmas follow- 
ing, or to pay double rent. It wrn* contended, that the first notice 
was waved by the second ; but the objection was overruled ; Lord 
Mansfield, C. J. observing, that where a term is to end on a precise 
day, there is not any occasion for u notice to quit ; that here it ended at 
Whitsuntide ; that the meaning of the first notice was, that if tho 
tenant did not quit, the landlord would insist on double rent; and 
the second notice only expressed what was meant by the first. Sea 
Doe d. Digby v. Steel, 3 Camp. N. P. C. 117- 
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being sold till February 1807, the tenant refused on demand 
to deliver up possession; and on ejectment brought, laying 
the demise on the 12th of October, 1806, it was holden, that 
the promise, which was performed, was no waver of the no- 
tice, nor operated as a licence to he on the premises other- 
wise than subject to the landlord’s right of acting on such no- 
tice, if necessary; and, therefoie, that the tenant, not having 
delivered up posw sston on demand, after a sale, was a tres- 
passer from the expiration of the notice to quit* 

Acceptance of rent, as rent by a remainder man, will not 
amount to a confirmation of a lease void as against him 1 ; but 
it is an admission of a tenancy from year to year, and the 
lessee will thereby be entitled to half a year’s notice to quit*. 

In order to raise an implied tenancy • from the receipt of 
rent, it must appear that the rent was paid and received, as 
between landlord and tenant, so as to raise a presumption ?>t 
an agreement for a tenancy fiom year to year, and not as in 
the case of a eonventionary rent, where the payment is made 
with reference to a supposed tenancy of another kind. 

Where, however, tenant in tail* had received an ancient 
rent of 1/. 18*. flr/. from the lessee in possession, under a 
void lease, granted by tenant for life under a power, the rack 
rent value of which was :><)/. a-year, it was liolden, that such 
tenant in tail could not. maintain au ejectment laying Ins de- 
mise on a day before the delivery of the declaration, without 
giving the lessee some notice to quit, so as to make him a 
trespasser at the time of the action brought, after sue li recog- 
nition of a lawful possession, if not as tenant from year to 
year, at least as tenant at w ill. 

An indenture of lease contained a general covenant to re- 
pair, and a further covenant that the tenant should within 
three mouths after notice, repair all defects, of whi< h notice 
had been given. The lease contained the usual clause of re- 
entry. — It W'an holden* that the landlord, who had served 
a notice of repair, might maintain ejectment, before the ex- 
piration of the three months, lor a breach of the gincral co- 
venant to icpair; lor the. notice was not any waver of the 
forfeiture. 

Where Notice to quit is wot required .-*- The doctrine relative 
to notices to quit is only applicable to those tenancies, w here 

I Doug. Si Cowp. 201. 483. o Dotm d. Urmia v. Paulin*, 10 East 

m Doe d. Martin r. Watta.7 T.R.M. <X>\. 

n Right *. Batrdco, 3 East, Otto. See ,p Roe %1 Goattj ». Pa me, t Camp. N. 

also jo £aat, 108, 9, Doe r . Quigley, P. C. n 

0 Camp. N. P. C. 305. 
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the time of quitting is not agreed upon between the parties; 
for, where a lease is determinable on a certain event, or at a 
fixed time, it is not necessary to give such notice, both parties 
being apprized of the determination of the term (18).~ 
Neither is such notice uecessaiy in a case where the posses- 
sidn is adverse*, or where the relation of landlord and tenant 
does not subsist ; e.g. if the tenant has attorned to some other 
person, or done some oilier act disclaiming to hold as truant 
to the landlord '• but if the acta done by the tenant do nor 
amount to a disa\owal of a landlord's title, then the tenant is 
entitled to notice. 

A mortgagor in possession, being only tenant by sufferance, 
is not entitled to a notice to quit ; and consequently if a moit- 
gagor lets anothef person into possession, as tenant from year 
to year, such tenant is not entitled to a notice to quit either 
from the mortgagee*, or his assignee*, and this rule holds, 
although the tenant has been let into jiufisession before the as- 
signment of the mortgage. 

A. agreed to demise a house to B., during the joint lives 
of A. and B. ; 11. entered in pursuance of the agreement, 
and before any base was executed, died*; after which b.'s 
executor took |x>*stssion of the house; it was iioldrn, that 
A. might maintain ejectment against the executor, without a 
not t< v t u </ntt , because the di atli of B. dcierinined his interest, 
and consequently there was not any interest vested in the 
executor. 

Win ie a person obtains possession of a house without the 
pn\it\ of the landlord, and aitci wards a negociation takes 
pi, ice lor a lease, upon the terms of which the partus even- 
tually difler, a notice to quit is not necessary*. So where a 

♦ 

<1 l)nr ^ W illiinin, C’owp.OjJ t Tbandrr d. Weaver %. Neither, 

r '1 hmgmorloi* v Whelpilale, II 9 . .4 Ku.t, 443. 

<> j Hull. N P. f)0. Due v 11 Due d. BrvoinliiM v Smith, 6 I^ft, 

qn ill, Pe.ike'1 N. V C. 190 5 10 

« hicrh v. Hull, Dong. 90. x Due <1. huigitt v. Quigley, 2 Camp 

N.e.C 60 J. 


(IS) “ If there he it lease for u year, and by consent of both 
parties, the leiiunt continue in possession afterwards, the law implies 
14 tacit renovation of the contract. They are supposed to have re- 
newed the old agreement, which was to hold for a year. But then 
it is necessary, for the sake of convenience, that, if either party 
should be inclined to change his mind, he should give the other, 
half a v ear’s notice before the expiration of the next or any follow- 
ing year.” Per Ld. Mansfield* C. J. io Right v. Darby, |T.U« 
162 . 
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person enters under an agreement for a lease, without a sti- 
pulation that in case a lease is not executed he shall hold for 
one year certain, if a lease be tendered to the occupier and 
he refuses to execute it, the lessor may eject him without any 
notice to quit*. But where the lessor of the plaintiff had put 
the defendant into possession under an agreement for the pur- 
chase of the land, it was holden*, that he could not without 
a demand Of the possession again, and a refusal by the de- 
fendant, or some wrongful act by him to determine his lawful 
possession, treat the defendant as a wrong-doer and a tres- 
passer, as he assumed to do by his declaration in ejectment. 
The defendant’s confession of a lease from the lessor to the 
plaintiff, under the common rule, is not sufficient to determine 
the possession ; for the rule is only entered into after the de- 
livery of the declaration in ejectment, and can never prove 
that the defendant was a trespasser before that time. 


VI. Of the Mode of proceeding in Ejectment , and 
herein of the Declaration . 

The mode of proceeding in the action of ejectment now 
ui use, is not, as in other actions, by suing out a writ ; but 
A., the party claiming title, before the essoign day of the 
term, serves a copy of a declaration, with a notice subscribed, 
upon B. the tenant in possession of the lands or tenements ; 
or, if there be several tenants, on each* of them* 

The declaration states that A. on a certain day, (that is, 
some day after A.’a title to the land, &c. accrued), demised 
to John boe two messuages, one hundred acres of land, &c. 
situate, &c. for the term of ■ — — — years, by virtue of which 
demise the said John Doe entered and was possessed, until 
Richard Roe afterwards ejected him. 

Such is the outline of the declaration, which is for the 
most part a fiction ; for, except in a few instances, there is 
neither lease, entry, uor ouster; and the parties, viz. the 
plaintiff, and the defendant, the ejector, usually termed the 
casual ejector, are fictitious persons. In some respects, how- 

f Per Cttriam, Hegan ▼. Johnson, s Right 4. Lewis ▼. Beard, i& East, 
9 Taunt, us. See else Doc d. Lee. 910. f 

%ihi * . Ssyer, a Corny. N. F, C. a, a Roll. N. P. 99. 
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ever, care and accuracy are necessary in framing this decla- 
ration; as, 1st, The? venue musk be laid in the county iu 
which the lands lie; foe this ia a local action. 2d, If there 
be several lessors, the demise stated in the declaration must 
be such as their title will warrant; as if the lessors of the 
plaintiff be joint-tenants b or parceners (IP), the declaration 
must allege a joint demise ; it tenants in common, a several 
demise by each of their several parts 4 (20). In the latter 

b Bull. N. P. 107. rtfitlierley v, Weston, 2 Wil*. 93*. 

« Mantle r. WsUiuftos, Cro.J sc.’ 166. 8. H. 

Moor v. Tbursden, Show. 349 . 


(19) In an action of ejectio a lease was made by two par- 

ceners, aud it was declared quad dimiseruni : an exception was 
taken, on the ground, that the lease was the several lease of each 
of them for her moiety, and holden good. Moor, 682. pi. 93.'). 
This case was denied byllolt, C. J. in Ld. Haym. 726. who ruled, 
that parceners might join in ejectment. Holt's opinion is con- 
firmed by a passage in I lust. 180. b. where it is mint, that joint- 
tenants must jointly implead, and jointly he impleaded by others, 
whic h property is common between them and va rcentrs ; and Holt's 
opinion is adopted ill Hu I ler's N. P, 107. It is corroborated by 
the following position in I Hoi. Ah. 878. pi. 5. If two parcel in s 
join in a lece*e for years by indenture, this is hut one lease ; for they 
have not several frank-tennuents, hut shall join in an assise. And 
in Steelman v. Bates, Ld. Haym. f»4. it was holden that parceners 
must join in an avowry for rent arrear. 

(20) “ Declaration in ejectment was of a joint demise of A. and 
B., and ou the evidence it upiwaml that they were tenants in com 
uion; the plaintiff failed.” M. 3 Jac. Hlackasper's case. Nay, 
n. 43. Hal. MSS. See Nny, 13. cited in Hargrave's n, (7) 1 lust. 
45. a. But payment of rent to the agent of A. B. C. is an 
admission that the party holds under A. II. C. joint)* , and w ill 
support a joint demist*, unless it be expressly proved that they 
were entitled in a different manner. Doe d. Clarke and others v. 
Grunt, 12 Cast, 221. See also Doe v. Head, 12 East, 57. lit 
Roed. Kaper v. Lonsdale, 12 East, 3<). it was holden that a copy- 
hold descending by custom to all the children equally of the tenant 
last, seised, one of the joint-teiumts might maintain ejectment on 
his single demise for his own share. In Doe d. Lulham v. Femi, 
3 Camp. N. P. C. J<K>* Lord Ellcnborough, C. J. held, that in 
ejectment on the several demises of three persons, each demise being 
of the whole, the lessors of the plaintiff were entitled to a verdict, 
upon evidence, that they had jointly granted a lease to the de- 
fendant under which he* had paid rent, but which had expired.— 
N. It was objected, that it must be taken that the lessors of the 
plaintiff were joint-tenants, and as there was not any joint demise, 
;he plaintiff could npt recover, but Lord Ellcuborough overruled the 
objection. See Worrall v. Beck, M. 3 Geo. 2. cited I WiIb. l. 
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case the declaration must contain as many counts as there are 
tenants in common lessors of the plaintiff. But tenants in 
common may join in a lease to , a third person, and then the 
declaration may state a demise by such lessee. 3d, The day, 
on which the demise is stated to have been made, must be 
some day after the title of the lessor of the plaintiff accrued ; 
otherwise the plaintiff will be nonsuited; for not being en- 
titled to the possession he cannot m'ake a lease. Hence, in the 
case of a fine levied with proclamations, where an actual 
entry is necessary to complete the lessor** title, the demise 
must be laid on a day subsequent to the entty 4 . But the sur- 
renderee of a copyhold estate, after admittance, may maintain 
an ejtxftnent against the surrenderor, on a demise laid on a 
day between the times of surrender and admittance ; because, 
as against all persons, but the lord, the title of the surren- 
deree, after admittance, is perfect as from the time of the 
surrender, and shall relate back to it*. So in ejectment by 
an administrator, the demise may be laid on a day after the 
intestate’s death, but before administration granted ; for the 
administration, when granted, will relate hack, and shew the 
title to have been in the administrator from the death of the 
intestate. But the bargain and sale by the commissioners to 
the assignees of a bankrupt, of the bankrupt's freehold lands, 
does not relate to the act of bankruptcy so as to vest the title 
in the assignees from that time, and, therefore, in ejectment 
by the assignees upon a demise laid, after the act of bank- 
ruptcy but before trie bargain and sale, it was adjudged ill f . 
4th, The demise may be for any number of years; this part 
of the declaration being a fiction, it will not he any objection 
that the lessor of the plaintiff had not power to grant a term 
of equal duration with that alleged. Hence, tenant from 
year to year, may declare on a demise for seven years*, ( arc 
should bo taken that the term stated lie long enough to admit 
of the plaintiff's recovering possession before it expires (21). 

(I Herrington ▼. Parkhurst, Sir. f Doe it. EeUaite v. Mitclicll, s M.k 

c llolilfMut v. ClaphaU), i T. R. 600. S. 44(i. 

g Doe v. Porter, 3 T. R. 13 . 


(91) But the courts have been very liberal in permitting plain- 
tiffs to amend in this instance. In the case of Power d. Boyce and 
anotlier v. Howe, (in Ireland, Poach. I80£.) the term expired, 
whilst the case was depending in the Exchequer Chamber; the 
judgment having been affirmed, a motion was made to enlarge the 
term, and the court (Lord Redesdale, C. assisted by the chief 
justices) on the authority of Dickens v. Greefevill, Carth. 3. and 
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5th, If the ejectment be brought by a corporation aggregate* 
(22), an infant, or for tithes*, the declaration ought to state 
that the demise was by deed ; and, in the case of the infant, 
it ought to appear that some rent was reserved ; but it is not 
nqcessaty that the deed should be proved*. In ejectment for 
tithes the declaration ought to set forth the nature of the 
tithe 1 . 6th, With respect to the description of the thing de- 
mised, it may be observed, that regularly it ought to In* made 
with such certainty, that the shcriiV may know, from an in- 
spection of the record, what he is to deliver possession of. 
But the strictness of this rule lias been relaxed in many in- 
stances, on the ground that the sheriff is t# take his infoVina- 
tion from the party recovering (23). 7th, The ejectment or 
ouster must be stated to have been made after the commence- 
ment of the supposed lease : but it is not necessary, although 
usual, to mention any particular day®. It is sufficient, if it 

h Cartb'. 390. This omission will be k Farley r. Wood, i Esp. N. P.C. 198. 

aided by verdict. Bull. N. P. <) 8 . Kenvon, C. J. 
i Sw&dline v. Piers, Cm. Joe. 6)3. I Bull. N. P. 99 . 

Omission cured by verdict, Part- hi Merrel v. Smith, Cro. Jac. 31 1 . 
riilge v. Ball, Ld. Haym. tab. 


Vienna v. Iltfydon, Cowp. 841. made an order to amend tin* record 
l>y enlarging tin; term. A writ o f error was then sued, returnable 
in parliament, and upon the record so amended being transmitted, 
the plaintiff in error complained, by petition, to the House of 
Lords of the amendment made by the Court of Exchequer Cham- 
ber an an a! I oral ion of the record, and prayed a writ of certiorari 
to be directed to the Court of Exchequer C. to transmit the re- 
cord in its original form. Upon debate, their lordships refused the 
writ, holding the amendment to have been properly made, and 
finally affirmed the judgments on the merits. See Lessee* of Latv- 
lor v. Murrey, 1 Schoales and Lefroy’* Hep. 81. n. (it.) 

(2-2) A corporation aggregate cannot make a lease for year* with- 
out deed, in respect of the quality of the incorporation. 1 ln*t. 86. a. 

( 23 ) Ejrctio firm <? of 30 acre* of land in I). and S. The de- 
fendant wan found guilty of 10 acres, and as to the residue, not 
guilty ; and it was moved, in urrest of judgment, that it is uncer- 
tain in which of the sills tins laud lay, and therefore no judgment 
can he given, nor any executant. But the objection was overruled ; 
and it was ad judged for the plaintiff ; jbr'the *her\ff shall lake his 
information from the party for what 10 acres the verdict wa*.—» 
Portinan v. Morgan, Cro. Eli*. 465. See also to the same effect, 
Cottmgham v. King, I Bunv6g3. and Connor y. West, 5 Burr, 
2673. 
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appear on the face of the declaration, that the ouster was sifter 
the term commenced, and before action brought 

Of the Notice subscribed to the Declarations To the de- 
claration is subscribed a notice to the tenant in possession, 
from the casual ejector, and subscribed with his name, sig- 
nifying, that unless the tenant appear, tcc. in the term (£4) 
next ensuing that in which the declaration is served, and by 
rule of court, cause himself to be made defendant, in the 
room of the casual ejector, he shall suffer judgment to be 
entered against him, and the tenant will 1 be turned out of pos- 
session. At the time when the copy of the declaration and 
notice is deliverecTto the tenant in possession, he must be in- 
formed of the nature of the proceeding, and the notice should 
be read to him, or the substance of it Fully explained.* The 
delivery of the declaration and notice, accompanied with the 
explanation above-mentioned, is called service of a declaration 
in ejectment. 



VII. Of the Service of Declaration . 

Tiib tenant or tenants in possession may be served per- 
sonally at any place. But in cases where tenant in posses- 
sion cannot be served, service on the wife of tenant in pos- 


(24) This is the form, of notice in a country cause ; hut if the 
lands lie in London or .Middlesex, regularly the notice ought to 
be to appear on the first day of the term, whether the proceedings 
are by hill or original. By the first day of the term here is meant 
the first day of lull term.. Although in some cases the court will 
permit an amendment of the notice, yet it is better to observe the 
rule here laid down ; for where in ejectment brought by original in 
.Middlesex, the notice was to appear on the morrow of the Holy 
Trinity , the court set aside the judgment, which had been given 
on the usual affidavit against the casual ejector ; observing, that 
the notice was designed to inform the lay gents of the time of ap- 
pearing ; and that, therefore, it should be expressed in such terms 
as they might understand. Doe d, Joynes v. Hoe, T. 10 G. 2. 
MSS. " See also Holdfast r. Freeman, Str. 1049. where the notice 
was to appear ou the essaign-day of the term, and holden bad. — 
If the notice is subscribed in the name of the nominal plaintiff, in- 
stead of the casual ejector, the court will not set aside the proceed- 
ings for irregularity. Hazlewood v^Thatcher, 3 T. K. 351. in 
whifeh the 9 pe of Peaceable ?‘. Troublesome, 1 Barnes, 4to, edit, 
l/S. was over-ruled. * 
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session must be either on the land in question, or at the 
dwelling house of the husband. In this case, from the fact 
of the wife bciug served, on the premises", or at the dwel- 
ling house of the husband, though not on the prcjniseg, the 
court presumes that the parties are living together as man 
and wife, and that the husband has notice of the proceedings; 
and on this presumption, such service is deemed good. 

Service on the servant, child, or niece, of t|e tenant in pos- 
session, on the prefnises, is good service, provided the service 
be afterwards acknowledged by the tenant himself, and it ap- 
pears that he has received it before the essofgn day but a 
mere acknowledgment of* the wife is not sufficient p. 

If the tenant or his wife refuse to receive the declaration, 
icc. a copy of jt should be left for thorn, or affixed to the 
premises ; so if there be not any person in possession of the 
thing demised, a copy of the declaration and notice should 
be affixed to some conspicuous part 

Where there is any thing unusual in the manner of serving 
the declaration, it should be mentioned to the court on mm it»g 
for judgment against the casual ejector; and if the court 
should be satisfied that the tenant has had notice of the de- 
claration, they will make the rule for judgment absolute in 
the first instance; if doubtful, they will grant a rule requiring 
the tenant to shew cause why the service should not, under 
the special circumstances, he deemed sufficient, and they will 
prescribe the mode of serving the rule 


VIII. Of the subsequent Proceedings — Judgment 
against casual Elector— Appearance of De- 
fendant*— Consent Rule — Slat. 11 0,1 c. 19. 
8. 13. enabling Landlord to defend . 

If the tenant in possession does not appear according to 
the notice subscribed, and enter into a rule, called the con- 
sent rule, the plaintiff may, at the beginning of the term in 

n Doe 4 . Bferlemt v. Baylias, 6 T. R. 4 See Sprightly ▼. Dench, 9 Burr. 

7ti5. 1116. Fens v. Denn, 2 Burr. list, 

o Roe Lessee Htmbraok t. Die, Lessee of STetheM », Noright, t BL 
u Best, 441. &» 800 . Gulbfcr ». 1 ill. 

p 1 Bos. it Pul. 344 . R* 3 |/. 
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which the tenant in possession ought to have appeared, move 
the court for judgment against the casual ejector. Before 
this motion can be made, a rule to plead must be given % and 
the motion itself must he founded on an alHdavit of 'service 
of declaration, either on the tenant in possession, or in such 
manner as shall satisfy the court, that the tenant in possession 

1ms had notice of the proceeding. 

The time for appearance depends on the situation of the 
premises. 

1. Where the Premises lie in London or Middlesex • 

The tenant in possession Vnust appear within four days, 
inclusive, next after the motion for judgment, if such mo- 
tion be made at the beginning of the term. But where it 
in in a more advanced stage of the term, the court will ex- 
ercise their discretion, and order the tenant to appear imme? 
diately, or within one or two days, so that the plaintiff may 
give notice of trial within the term. If the motion for judg- 
ment is made within the last four days of the term, the te- 
nant has until t wo days before the essoigu day of the subse- 
quent term to appear in. 

2. Where the Premises lie elsewhere than in London or 
Middlesex . 

The motion for judgment in this case may be made at any 
time within the term ; because the tenant has four daysaftci 
the eml of such term to appear in. , 

If the lands lie in a county*, where the assizes are holden 
only once a year, the tenant has. four days after the tuid of 
the term next preceding the assizes to appear in. 

If the tenant in possession does not appear within the 
limited time, the plaintiff must search for a plea, and if he 
does not fiud any, he must procure from the clerk of the 
rules in B. R. and secondary in C. B. a rule for judgment by 
default against the casual ejector (So), which lie must carry 

r It. 1 . is C*r. 2. B. R. « trope)'* Pr. B. R. 


By an old rule of court M. 33 Cnr. 2. ifai, B. R.it was 
required that a writ of lutitat should be sued out against the casual 
*t**°r> wd common bail 'filed for him before judgment could be 
ttgued* But now filing common bail is sufficient. 
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to the clerk of the judgments in B. R. and prothonotarv in 
C. B. f . who thereupon will sign judgment, and make out a 
writ of possession, which, being delivered to the sheriff, the 
plaintiff will be put into possession of the premises in question. 

tf the tenant appears, then he enters into the consent rule, 
the substance of which is as follows : 

1st, He consents to be made defendant instead of the ca- 
sual ejector. 2d, To appear at the suit of the plaintiff ; and 
if the proceedi ngs are by bill, to tile common bail. 3rd, To 
receive a declaration and plead, Not Guilty. 4th, At the 
trial of the issue, to confess lease, entry, and ouster, and insist 
uj>on title only. 

To this rule are added the" following conditions: 1st, If 
at the trial (2(>) the defendant shall not confess lease, entry, 
and ouster, whereby plaintiff shall not be able to prosecute 
bis suit, defendant shall pay to plaintiff the costs of the non- 
pros, and judgment shall be entered against the casual ejector 
by default. 2d, ft' a verdict shall he given for defendant, or 
plaintiff shall not prosecute his suit for any other cause than 
the non-confession of lease, entry, and ouster, the lessor of 
the plaintiff shall pay costs to the defendant. 

In the court of C. B. the defendant consents to coitfcss 
lease, cntiy, and ouster, of so much of the tenements speci- 
fied in the plaintiff's declaration, as are in the possession of 
the defendant ,or his tenants; hut, in the common consent 
rule of the court of B. R., the defendant consents to confess 
lease, entry, and ouster, generally. On the ground of this 
variance, it, was insisted in B..lt , that it was unnecessary to 
prove defendant in possession of the premise s, because, by 
entering into the rule trcncrafhj , defendant must Ik* under- 
stood to have admitted himself tenant in possession of the 
premises described in the declaration. But the court were 
of opinion, that whether the defendant entered into, the con- 

I In C. B. a warrant of attorney mint accmupauy Hit otbir papers. 


(2<j) The practice is to call the defendant to confess lease, 
entry and ouster ; and on non-appearance, or refusal to com- 
ply with the rule, to call the plaintiff and nonsuit him ; then 
the cause of the nonsuit being indorsed on the postea, the plain- 
tiff is entitled to judgment aud execution thereon immediately 
after the trial, according to the practice of the court of C.’ B. 
(Fairfax v. Bentley, C. B. Runn. 242. edit. 1795.) but in B* B. 
not until the postea be regularly returned on tl»e day in bank. 
(Lord Palmerston v. Copeland, 2 T. R# 779*) When? there ate 
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nent rule of C. B*., or the general rule in B. It., it was.esSert* 
tially necessary to prove, tliat the defendant was in possession 
of the premises in question. 

N. The defendant may even in the court of B. R. narrow 
his consent to confess lease, entiy, and ouster, to so inuch'of 
the tenements specified in plain tiff’s declaration, as a re in pos-* 
session of defendant or his tenants. But if he does' 1 , his at- 
torney must immediately deliver to the plaintiff's attorney, 
a note in writing of the tenements so being in possession of 
the <lt fondant or his under-tenants. 

Such are the proceedings when the matter is litigated be- 
tween the lessor of the plaintiff and the tenant in possession 
only. Where the tenant in possession is merely an under- 
tenant to some other person, as soon as the declaration in 
ejectment, is delivered to him, he is obliged, by stat. II Geo. 2. 

i*. if), s. 1*2. to give notice of such delivery to his landlord, 
under pain of forfeiting three years improved or rock rent of 
the premises holdeu. X.This penalty does not attach on the 
tenant of mortgagor, who omits to give him notice of eject- 
ment brought by mortgagee, l T. R. 647. because the statute 
only extends to cases where ejectments are brought incon- 
sistent with landlord's title. 

This tvise provision of the statute was intended to prevent 
fraudulent recoveries of the possession, by collusion with the 
tenant of the land. A nd by the same statute, s. 13. the court 
where the ejectment is brought, is empowered to suffer the 
landlord r to make himself defendant with teuant, if he shall 
appear; and, by the same clause, although if the teuant shall 
refuse or neglect to ap|>ear, judgment shall be signed against 
the casual ejector ; yet the landlord shall be permitted to ap- 
pear by himself, on his consenting to enter into the usual rule; 
and judgment against the casual ejector shall be staid until 
further order 9 , 

u fiootlright d. Balch r. Rich, 7 T. tenant before this statute, Salk. 257. 

K. U'J". 7 Mod. 70. 3 Burr. i.im. Bui the 

X H. 1 *. 15 Car. B. R ad provision in this ucction in new. 

y Landlord might hare defended with z See Jones r. Edward*, Mr. ]$ 4 l. 


•event) defendants tor the same premises, and some appear and 
confers lease, entry, and ouster, but others do not, the practice is, 
to enter a verdict generally against those who do appear, and to 
enter u verdict against the plaintiff for those who do not appear; 
but then the cause of such verdict is indorsed on the postea, which 
as to them iutitles the plaintiff to judgment against the casual 
^jectorfor such lauds as were in their possession. Lord Rayin. 7-P* 
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Who shall be considered a landlord, within the moaning 
of this act, is sometimes a dilltcult i|u«s:km to deiermiuc: 
tlic following persons have been so considered ; l. l)y\ Wee in 
trust, 4 T. R. 1*2*2. 2. In Doe d. Tilvard v. Gonpcr, a mort- 
gagee under the defendant was permitted to defend with him.* 

The following [Arsons have not lieen deemed laudliuds 
within the meaning of this act : 1. A devisee, where the eject- 
ment was brought by the heir; Roe. d. Leake v. Doe, M. 
121) G. ‘2. C. B. Bull. ft. P. VCk *2. A mortgagee, who had 
never received rent, ib. * 3. Cestui yue trust t not having been 
in possession. 3 T. R. 733. 

Ill all castes of vacant possession b , unless such as are w it liiu 
stat. 1 Gen. 12. c. 28. (which in next action) no person 
claiming title will be let in to defend; but he, who can first 
seal a lease on the premises, must, obtain possi>*ion, and any 
Other person claiming title inav eject him if he can; and by 
the course of the court, no defence can be made iu ‘these 
cases but by the defendant in the ejectment, who is a real 
(factor. 

In Martin v. Davis, Str. <)!4. the court refused U> let the 
parson of Hampstead chapel defend fur right to enter aud 
perform divine service only; notwillistaiiding the d\*c of 
Hollingsworth v. Brewster/ Salk. SSofi. observing, that that 
rase had often been denied since. 


IX. Of the Proceedings in Ljcctmt/tl, directed by 
Stat, 4 G. 2. c. 23. 2. in order to obviate 

the Difficulties attending lie-entries at Com- 
mon Line ) for Non-paynu.nl of Kent Amur— 
Of the Proceedings where the Possis$io?t is 
vacant . 

By stat. 4 Geo. 2. c. 23. s. ‘2. it is enacted, “ That in all 
* % cases between landlord and tenant, when half a year’s rent 
“ shall be in arrear, and the landlord has a right ot c?ntry for 

non-payment thereof, he may*t vithout a formal demand or 

t lT.R.615. tier. Exp. Bwttthimp, BtrtHX, 

b Arg. per £yre, Serj. and Mid by Die 4t». edit. 177 . 

Reporter to be the constant prac- 

YOt. II. » 
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“ re-entry, serve * declaration in ejectment ; or in case the 
u same cannot tie legally served, or no tenant be in actual 
“ possession, affix the same upon the door of any demised 
u messuage; or in case such ejectment shall not be for the re- 
“ covery of any messuage, then upon some notorious plate 
u of the lands, «c. comprised in the declaration in ejectment, 
<€ and such affixing shall be deemed legal service; and in case 
*• of judgment against the casual ejector, or nonsuit for not 
41 confessing lease, entry, and ouster, it shaft appear by affida- 
“ vit, or be proved on the trial, in case the defendant appears, 
M that half a year’s rent was due before the declaration served, 
M and that no sufficient distress was to be found on the pre- 
M mises c , countervailing the arrears then due, and that the 
" lessor had power to re-enter; then, and in every sack case ; 
44 the lessor in ejectment shall recover judgment and execu- 
44 tion, in the same manner as if the rent in arrear had been 
44 legally demanded, and re-entry made; provided d , that if 
M the tenant, at any time before the trial in such ejectment; 
44 shall pay or tender to the landlord or his attorney, Jppny 
u into court, the rent arrear and costs, all further proceedings 
44 on the ejectment shall l>c di scon tinned’* (27). 

It has been supposed that the preceding statute only applied 
to cases of ejectment brought after half a year’s rent due, 
where no sufficient distress was to be found upon the premises. 
But in a late case (Roe v. Davis, 7 East, 363.) it was holden, 
that the statute was more general in its operation. 

The application to the oourt e , on the part of tin* tenant, to 
stay proceedings, must, by the very terms of the act, be made 
before trial. 

In ejectment by a landlord f , the tenant moved to stay pro- 
ceedings, upon payment of rent arrear and costs. On a rule 
to shew cause, it wsia insisted, for the plaintiff', that the case 
was not within the preceding statute; because it was not an 
qjectmeut founded singly on the act, but it was brought like. 

c See Docd. Smelt r. Fuchau, 15 Cast, e Roe v. Davis, 7 East, aC.i. 

f Pun' <1. Withers v. Sturd), II. 1752. 

d $.4. Ball. M. P.97. 


(37) Before this statute courts oflaw and equity exercised a dis- 
cretionary power of staying the lessor from proceeding at law, in 
cases of forfeiture for non •payment of rent, by compelling him to 
take the money due to hint. See the opinion of Lee C. J. in Ar- 
cher v. Snapp, Amir, 341. 2 Salk. 597* 8 Mod. 345. 10 Mod. 383. 

1(V<) I ~ 
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wise on a clause of re-entry in the lease for not repairing, and 
the lease was produced in court, However, the Irule was 
made absolute, with lil>erty for the plaintiif to proceed upon 
any other title. 

^tVhere an ejectment is brought on the preceding statute 
for the forfeiture of, a lease*, acceptance of rent afterwards, 
bv the landlord, has been liolden a waver of the forfeiture; 
for it is a penalty, and by accepting the rent, the party waves 
ihopcMialty. 

♦ Landlord having a right of re-entry for non-payment of 
rent brought an ejectment and provetl a demand of half a 
gear’s rent after the day on which it was due, ami a refusal 
on the pan of the defendant to pay it, before the re-entry. 
It appeared that then* was a sullieicnt distre ss on the premises 
during tin* whole time. It was holdcn*, that the lessor of the 
plaiuti If could Not remove r either at eoiinmm law, or under 
the preceding .stature; not by the former, because the rent 
was not demanded on the day’ when it became due; Co. Lit. 
201. 7 Hep. ; nor by the latter, because there was a sulli- 
< ient distress on the premises. 

Of the Protect! hips when the Potscuion i.v rura»t .~~ In 
eases lielwiviK landlord and tenant, where one half ycai's tent 
is m arrear, and the landlord has a right of entry, tfieiuodcof 
proceeding, when* tin* premises air untenaulrd, is market! 
out by the pii'cvcliii” statute, lit all otlur cases of u vacant 
possession tin mode of pioretding is thus: 

A. (tin* pei son chummy title) by htfor of attorney em- 
powers H. to r\i ente a Ic.im\ in the name of A., of the pie- 
mists in qu< st ion, to (\ This least* isr\< cutest on the pre mtses, 
11. and C\ only being tlun*on; th<n 1$. h aves (,\ in posses- 
sion, who is turned out by !>., to whoiq, while on the pre- 
mises, K. d« live is a declaration in «je< Uik nt. A rule to plead 
having been given, and not complied with, a motion is made 
for judgment, which wuRinted of course*. This motJbn must 
be supported b> an atlidav it of the abov r-ment lolled proceed- 
ings, m/.. the execution of the power of attorney, the lea-.*, 
entiy, oustrj, and delivery of declaration; a ropy w hereof u 
annexed to the alhelav iL 

A. made a h aso of an alehouse in London 1 , for years. The, 
lessor, hi fore the expiration of the te rm, lolt it, ami took ano- 
ther lioust in Wapping ; but there was some liquor and old 
vessels left in the hr»l-mcuUoued house, and thedoots were 

% Per Aston J. in Doe ▼. BsUtttt, i S«wjf« v, Dent, M. to Geo 2. B. ft, 

C»>»p. 34;. Mss. a Sir, 1061. Bull, N 

h Dot U 1 o rater v Wand lag «, 7 T. R S C »1tor tl> tli’.td. 
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locked. Upon thin the landlord sealed a lease on the premise#, 
and brought an ejectment, as on a vacant possession, and ac- 
cordingly had judgment and execution; to set aside which, a 
motion was made. In addition to the foregoing facts it ap- 
peared, that only one quarter’s rent was in arrear, and tmtt 
the landlord had seen his tenant a short time only before he 
brought the ejectment. Lord IIard>vicke, C. J.— “ If only onfe 
quarter’s rent was in arrear, the landlord could not proceed 
against the tenant on the stat. 4 Geo. *2. c. 28. But then tak- 
ing this as it stood at common law, the question will be, 
whether this was shell a vacant possession as to enable ihe 
landlord to bring an eject/ncnt in this manner. For though 
a tenant does not live on the premises, yet it cannot, from that 
circumstance alone, be called a vacant possession ; as if a per- 
son uses one house and lives in another, that will be a good 
possession of both. Here the tenant had actual possession of 
the premises, by keeping his liquor there, and, * as appears, was 
such a person as the landlord might have served jjersonally 
with an ejectment; for a declaration in ejectment may be 
served on the tenant himself any w here, though the wife can 
be served w ith it only on the premises (28). I remember a 
case where* a pc i son in the Fleet was served with an eject- 
ment. If the tenant, in this case, sometimes absconded, and 
only appeared on Sundays, then the landlord should have ap- 
plied to the court for a special rul<?, as to the sendee of the 
declaration in ejectment. Probyn J. mentioned a case, where 
hay was left in a ham by a tenant, and that was lioiden suffi- 
cient to keep the possession. The court ordered the judgment 
and execution to In' set aside with costs. 


X. Of the Pleadings and Defence . 

Specivt. pleas, either in bar or abatement, are seldom 
pleaded to tins action; because, according to the modem 
practice, if the defendant appears, he generally enters mto 
the consent rule, by the terms of which ne is bouud to plead 


« Or at the dwelling house of the husband, if it appears that 
wife is living with husband. Vid. 4 T. R. 465. 




EJECTMENT, 

the general ipsuc> Not Guilty k . There is one plea, however, 
which is sQCuetiioes pleaded to this action, namely, a plea of 
ancient demesne 1 : out this being a dilatory plea cannot be 
pleaded After thq four first days of the term*; neither can it 
be pleaded without an affidavit to verify the fact*; but quaere, 
for in Doe d. Morton v. Roe, B. R. H. 49 G.3. 10 Rast, 593* 
wjiere application was, made for leave to plead ancient de- 
mesne, the master referred the court to a case in his note 
book, where it had been holden, that it was not necessary to 
verity this plea by an allida\ it 0 . It was admitted, however, 
that it was ncecssaiy to apply to the court for leave to plead 
this pie*; and in this case, the application having been made 
on the last day of the four first *da) s of the term, the court di- 
rected the party applying to plead iustanter, and granted him 
a rule calling on the oilier party to shew cause why the plea 
should not he allowed, N. The application was supported by 
an affidavit stating that the lauds in question were holden of 
A.B. as of Ins manor of F., which jnanor was holden in ancient 
denusne, and that there was a court of ancient demesne held 
within (lie manor and suitors thereof, in which court, ami be- 
fore w!i.( h suitors, the lessor of tlu* plaintiff might have nro- 
nedid in ejc« tment. According to Vvilmot J. in Doe <1. Rust 
v. Rc* , it ought also to have been shewn that tin* lessor of the 
plauiulf had n freehold interest (29). To this pka, the plain- 
tiff may reply, that the hud is pleadable at common law, and 
tm\ei>o t lint the manor is Am ient demesne. Com. Dig, Abate- 
ment, (D. l.j < ites, Rast. Knt. h. Show, ‘271, 

Of the Defeat e . — \s an action of ejectment is founded on 
a light of entry in t ho patty claiming title, if the defendant 
can shew that mt h right has Ikjcii tolled or taken away, it will 
be a sufficient defen< e to the action. A right of entry may lie 
taken away by deso nt, by discontinuance, by tine, aud non- 
rlaun, or l»y statute of limitations. 

1. Of Descents which toll Entries .-— By the common law, 
descents of eoiporeal inheritances mfee simple takeaway the 
entry of him that ha# right*; as if a disseisor die seined, and 
tnc land desi^nds to ins heir, the entry of the di&aeiscc is 

k Hunt) Ijprt 3Jf» © al no fsoodnght t. ktnUTiU, 1.4. 

I AMcn'* * im*, ’# Kc«> |rt$. II 4) m. 14I*.S H. 

m IVun il \Vnn>l v remits V, It 474 p l.flt. i 
n flat* h v. Cattitau, C. B. ,l WM*. 5 1 , 


(29) 44 The jurisdiction of the tdM's court extend* to laud holden 
of the manor only,andhot to land, parcel of the manor.*’ Per Treby 
C. J. Salk. 186/ 
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thereby taken away, unless there has been a continual claim 4 ; 
the like law is of an qhatement or intrusion, and of thefe- 
offeea or donees of abators ami intruders'. But by stat 3ft H. 
e. c. 33. “ 1 he dying seised of any disseisor, ot and in any 

“ lands, &c., having no title therein, shall hot be deemed *a 
* f descent to take away the entry of the person dr his heir, 
44 who had lawful title t>f entiy at the time of the descent, 
44 unless the disseisor has had peaceable possession for Jive 
u years next after the disseisin % without entry or f continual 
41 claim by the person entitled, ” 

By force of this statute 1 , if the disseisor die seised, within 
five years after the disseisin, though there be not any 1 , conti- 
nual clairp made, yet such dying seised shall ngt take away 
the entry of ttgj disseisee; but after the five yeaBthcre must 
lie such continual claim as there wris at the coni in on law. 
But this statute does not extend to any feoffee or donee of the 
disseisor; and it is said that abators and intruders are not 
within it*. These, therefore, remain as at common law. 

Descent pf a. corporeal inheritance in fee tail 1 takes away 
the entry of him that has right; as where a disseisor makes 
a gift in tail, and the donee has issue and dies seised, and the 
issue enter; this will har the entry of the disseisee. 

From the preceding authorities it appears, that to consti- 
tute a descent, which shall take away an entry, there must he 
a dying seised in demesne of a corporeal inheritance, either in 
fee, or fee tail ; anti in those cases I o which the statute 3*2 H. 8. 
c. 33. extends, five years quiet possession. Whether the dr- 
scent he in the collateral line, or lineal, is immaterial *. But 
a dying seised for term of life, or a descent of a reversion or 
remainder, will not take away an entry*; because, for this 
purpose it is essentially necessary that the disseisor should die 
seised both of the fee and freehold also 4 . 

The descent, both of the fee and freehold, must be imme- 
diate, otherwise the entry will not be barred. Hence, if feme 
disseisoresa take husband, and hath issue and dies, and after 
the husband dies 4 , such descent will not take away the entry 
of the disseisee; because the heir comes not fb the fee and 
freehold at once, the latter having been suspended until the 
death of the father, who was tenant by the curtesy. 

The doctrine of descent cast, tolling entry, does not affect 
copyhold or customary estates, where the freehold is in the 

q Lilt. ». 414. 91 l fast. 039. b. 

V 1 font. 937 . b. y Lilt. I. 3S7, 358. 

• I Vast. uO. a. si ln»t. 839 , b. * 

t s Inst. 938. a. » Lilt. ». 994 . 1 lust. C4L b. 

U Utt.B. 38b. 
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lord', nor cases, where the party has no remedy but by eivtiy, 
as a devisee c . 

‘ 2. Entry hatted by Discontinuance.— A discontinuance of 
estate, in lands or tenements, signifies such an alienatiou, 
made or suffered by any person seised^ of au estate tail or in 
auter droit, itt thins&j/frick lie in livery *, as takes away the 
entry of the p^nawenutied, after the death <jjf the alienor. 

At commofi law, an estate may be discontinued five ways : 
1. By feoffment 2. By fine. 3. By common recovery.— 
4 . By confirmation : and 5. By release with warranty. 

A gja nt, by deed or fine, of such things as lie in grant and 
not innveiy e ,does not work any discontinuance. 

An estate tail cannot be discontinued, unless the reversion 
or remainder, immediately expectant on the estate tail, be also 
discontinued f . 

, An estate tail cannot be discontinued * , except where he 
who makes the discontinuance was once seised by force of 
the tail ; that is, seised of the freehold and inheritance of the 
estate in tail, and not of a remainder or reversion expectant 
upon a freehold. 

Hence, if then: be tenant for life'; the remainder in tail, 
<xc. and tenant for life, and he, in the remainder in tail, levy a 
fine, this is not any discontinuance or divesting of any estate 
in remainder, but each of them passes that which they have 
power and authority to pass. f 

By the determination of the wrongful estate 1 , the disconti~ 
nuance is determined. 

By slat. 32 H. 8. c, 28. tenant in tail mav grant leases for 
three lives, or one and twenty years, which shall bind the 
issue in tail, but not those in remainder or reversion. 

By stat. 4 H. 7. c. 24. (explained by stat. 32 H. 8. c. 36.) 
fines with proclamations, levied by tenants in tail, operate as 
a bar to the issue in tail; but still, in some cases, remain dis- 
continuances to those? in reversion or remainder. 

By stat. 11 H. 7. c. 20. “ If a woman has any estate tail 
44 jointly with her husband, or only to herself, or to her 
44 in any lands or hereditaments of the inheritance at pur* 
“ chase of her hushhnd k ; or given to the husband and viifc 

b Doe d. Cook ▼. Dftovics, 7 Eftit,*90. f l l««U s«7*H. See ajfo liU. •< $40. 
c i I list. 840. b. 63*. 

d l Inti. 385. Ii i Inst. 308. b. 

e LiU. 4.619. I lliftt.333.ft. * » 1 I art. 33J. 

f Lilt. •. m$> 63 6. k See | lout. 326 . b. 
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t iff fail, by any of the ancestors of the husband, or fay any 
otter person seised to the use of the husband or his ances- 
•‘ tors, and shall hereafter, being sole, or with any other after- 
•• taken husband, discontinue, Sic, the same ; everyauch dia* 
“ continuance shall be void, ami it shall be lawful for eveiy 
person to whom the interest, title, or inheritance, after the 
“ uucense of tl ijj said woman should.appertaiii, to enter, 

This Statute IS, for the most part, confined to conveyances 
by the husband or his ancestor , for the advancement of the 
wife 1 . Hence, if land be settled by the ancestor of the wife, 
in consideration of the marriage, and of money paid by the 
husband, it is not within this jict ; for it shall be intended that 
the advancement of the wife was the principal cause of the 
gift*. But where the conveyance is by a stranger, in consi* 
derig ion of the wife’s fortune paid by her father to the vendor, 
and other money paid by the husband, it within tbe alt*, 
bo if the conveyance is by the husband or lus ancestor, m 
consideration of marriage, although it be joined with a money 
consideration, yet it is within the statute 0 . But no estate is 
within tiie meaning of this statute, unless it be for the jointure 
Of tlie v\ ife ; hm< e, although an estate devised by the hus- 
band to th<' wife in tail, with remainder over to a stranger in 
fee, be within the words, vet it is not within the meaning of 
the statute; tor it shall wot be intended to be for a jointure*, 
whore no inheritance is “reserved to the hushand or his heirs; 

* and the meaning of the statute is, that the wife shall uot pre- 
\cnt the lands dt sen id trig to the heirs of the husband. 

If the issue in special tad, with reversion in fee expectant, 
levy a liue, and afterwards his mother, being tenant in tail 
within this act, make a lease for three lives (not warranted 
by.stat. 3$ H. 8. <\ ‘28.) living the issue, the conuaee may 
enter**. But if the reversion in fee had been in another, the 
< on u sec could not enter : because he would have nothing but 
by estoppel ; nor the heir, because* he had concluded himself 
by the fine 1 ; nor Ida issue*. 

At the common law, if a mart seised of land* in right of 
his wife, in fee simple, fee tail, or for life, had made a feoff- 
ment, &e. and died, the wife could uot have entered : but by 
stat 331 H. 8.’ c. 28; s. ci. «' No fine, feoffment, or other act 

* » * 

I Cw* Elift; p Foster v. Pitfall, Crp, Liu. 8. 

m Kjrnwtoii r. Jnr. 624. l !«•«». atil* S.C. 

n Vftjfot t Palmer, Moor, 210. q Hro«u'« cane, 3 Rep. 51 . k 

o UMfSotaa t. Tboi»p 05 *» Cr<*. Jar r Wartt r Vatlbrir, Crp. Jar. 17s, 

473. * lincvto CWIrp ctae, 3 Rep. 6k s 

, - I LUI. #. 394. 
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* made* suffered, or done by the husband only (30) of any 

«* manorMcc. .being the inheritance or freehold of the wife 
“ (31) during die coverture, shall make a discontinuance 
•« thereof/’ -, < ■ 

• 3. Entry hatred by Fine and Non»ctairrt . — A ftnei at the 
common lnw^ dr a fine without proclamations, levied by a $©- 
nant of thd freehold, ndt being under any disability*, was a 
perpetual banto all persons who had right and no impediment 
at tne time of the nne levied, and who did uotolaim within a 

S nxr and a day after the fine levied, and exeedtion thereupon. 

ut this puissance of a fine was taken away by stat 34 Edw. 3 # 
c. I 6 \ r by which it was enacted,* •• that the plea of non-claim 
should hot be any bar in future." Great inconveniences 
having resulted from the provisions of this statute, the legis- 
lature again interposed, and by stat 1 R. S. c. 7 . and 4 HTt. 
c. 24. the ancient law was revived, though with some modifi- 
cation r proclamations being required to make lines mom no- 
torious, and the time for claiming being enlarged from one 
year to live years. The stat. 4 H.7- c. 24. (which is nearly a 
transcript of stat. I R. 3.) having directed in the first place, 
that every fine, after the engrossing thereof, shall be read and 
proclaimed openly in court the same term, and the three next 
following terms, at four several days in each term, proceeds 
to enact, “ that the proclamations being thus made, the fine 

** shall conclude as well privies (32) as strangers; except 

# 

«i Slttp. Touch. 19. Hargrave's Co.' Lit. 1/1. *. n.(i). 


(30) A feoffment by the husband and wife is within this statute; 
because, in substance, it is the act of the husband only. 1 Inst! 
340. a. 

(31) Where husband and wife are jointly seised to them trad 
their beifK, or the heirs of their two bodies of an estate made during 
the coverture, and the husband makes a feoffment in fee and dies, 
the wife limy enter; although it was the inheritance of them both* 
I lnist. 32i>. a. Greeueley’s case. yd. KesoU 8 Rep. 7^2. a. 

(3 j) Although the issue in rail were privies to the ancestor^ yet 
inasmuch ns the stalujc «|e doni« (13 Edw. I. c. I.) had expressly 
ordained that tenants in tail should not hare powe^lo aliea tfee 
hinds entailed, doubts were raised, whether dues, levied with pro* 
chmrations by the ancestor, would by force of this stat. 4 H, 7 . 
r. ‘24. Imr the issue in tail. To remove these doubts, it was enacted 
by stat 34 H. H. c. 3d. t. I. “ that all hues levied with prodaosa- 
“ lions according to stat. 4 H. 7 . c. 24. by any person of 21 yearn 
of age* of lands, &c. ' before the tine levied entailed to the per# 
son levying the fine, or to any anceator of the same person, fo 
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K Women covert, persons within twenty-one years of age, in 
prison, or out of the realm, or not of wiiole mind at the 
M time of the fine being levied, not parties to such fine, so as 
14 the said women covert, persons within *age, &d or their 
ft heirs (33), pursue their right by action or fentry , within five 
f* years after the removal of their respective disabilities ” 
Then follow the saving clauses, which are, 1st, saving to 
every person and their neira ( other than parties ) such right 
as they have at the time of such fine engrossed, so that they 
pursue their chum by action or $ntry within five years after 
the proclamations (34). 2d, Saving to all other persons such 
right, claim, aqd interest, atf first (35) shall accrue after the 


" possession, reversion, remainder, or use, immediately after pro- 
M claoiatioO* made, should be adjudged a lmr against him and his 
44 heirs claiming only by force of such entail, mid against all others 
44 claiming only to his use, or to tlie use. of any heir of his body.” 
This statute, however, contains several exceptions, particularly one 
of fines of lands, of which the reversion is in the crown. In conse- 

S uence of this exception, the question again arose in the E. of 
)erby*s case, whether a fine depending wholly on the 4lf. 7. was 
a bar to the issue in tall : eight judges against three held that it 
was. T. Harm, 260. 286. 3 If)- 338. Pollexf. 491. Skin. 95. 

2 Show. 104. T. Jo. 237. See further on this subject Mr. Har- 
grave's excellent note, Co. Lit. 121. a. n. (I). N.- A fine levied 

by tenant in tail will bar the estate tail, but not the remainders or 
reversion expectant thereon. Where a fine is levied by tenant in * 
tail, who dies before all the proclamations are past, yet will the 
issue in tail be barred, provided the proclamations are afterwards 
duly made. Purslow’s case, cited 3 Rep. <M). b. 


(33) By this provision, the rights of those persons who are under 
disabilities, and of their hCfts, are saved as long as the disabilities 
continue, and five years after, but no longer. A., seised in fee of 
lands, died, leaving JL his hefr, a feme covert. Upon the death of 
A., a" stronger made a tortious entry on the fhnds,*continued in pos- 

* ftefcsion, ana levied a fine sur cognizance dt droit come ceo, jpc. with 
proclamations. B. afterwards died under coverture, tio entry 
having bceti made On her behalf to avoid the fine, leaving C. her 
heir, Dot affected with any of the disabilities mentioned in the sta- 
tu^. ft was holders that C., who had not pursued his right within 
llvfe years after the death of B«, Was barred by the fine. Dillon 
Pierian, 2 H. Bl. 584. * , , 

(34) By force of this clause, persons having a present right to 
laigjja whereof a fine is levied, ana not being parties to such fine, 
may pursue their claim within five years, to be computed from the 

qn which the last proclamation was made* 

($5)i One who had a future interest, but no present right of 




EJECTMENT. g* 

prodaraationo, by force of any gi ft in tail, or by any other 
matter?!)** ancb made before the tine levied, ao as they pur- 
sue theif right within five yearn after die same shall grow 
duet and further, if the said persons are under any or the 
before mentioned disabilities at the tiiqpwkcft their right first 
accrues, they da their heirs may pursuWtheir right within tiye 
years next aQer the removal or the disability. 3d, Saving to 
every person, nfii party nor privy to the fine, their exception 
to avoid the line, by that, that those which were parties to the 
fine, nor any person to their use, had nothing in the lands at 
the time of the fine levied. 

Such are the provisions of the statute on which the force 
and effect of fines, levied at this day, principally depend, 
and by virtue of which, a fine levied by tenant of the free- 
hold, with five years non-claim, will operate as a bar to an 
ejectment, except in those cases which arc specially provided 
for by the statifte. # * 

A. tenaut for life, with remainder to his own executors for 
forty years, with remainder to B. in fee, levied a fine sur 
conusance de droit, with proclamations, in Hif. T. 1733-4. 
B., not having made an entry to avoid the fine, in 173/>, de- 
vised to C. for lift 1 , with remainder to 1). in tail, and died in 
that year; in 1738 A. died; (', died in 1803, not having made 
an entry ; in 1805 I), entered for the purpose of avoiding the 
fine, ami brought ejectment. It was noli Urn, that 1). was not 
entitled to iccover ; for the right of entry was routined to five 
years after the expiration of the term for forty years, that is. 


entry at the time of the fine levied, died, and the five yearn passed, 
and afterwards administration was granted ; it was Itofden that the 
# administrator should have fife years to sue from the granting of 
the letters .of administration, fur none had title of eutrg before. 
Sanders v. Stanford, sited in Suffyn v. Adams, (Vo. Jar. t>|. But 
where a least* for year* of land was made to commence from the cud 
of a term for years then in Wag; the first term expired, tiie se- 
cond lessee dul not enter, but tiie reversioner entered qqd made a 
feoffment, and levied a fine with proclamations ; five \ eui> passed ; 
i£;was holdcu, that the fine and the non-claim of the second lessee 
had barred him of his term : for although lessee for, years Iptsppt 
such an estate as will enable him to levy a fine, yet shall hi* interest 
be barred by the statute; for the words of the statute are general; 
(•* the said line tvtik proclamations shall be a final end t dnd conclude 
as well privies as strangers to the same") and the words of the 
saving are/ (such right , claim* and interest J and tenant lor term 
of years has an interest. Saffynv, Adams, 5 Kep, 133. Gto. 
Jac. 60 . $.€. * 
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to five year# after 1778 ; and B. could not by his will give a 
right to avoid this line at a more distant period than the end 
of the five years ; that the devisee was exactly in the same 
state as the heir; and, that as the title of 1), did not “ first 
accrue to him* after the fine by matter before the tine," but 
by the will of B. which was after the fine, D. could not claim 
the benefit of the second savfng*. 

This statute extends to copyholds*. 

With respect to (he c lauses relating to disabilities, it may 
be observed, that if he, who has a present right*, and is not 
tinder any disability, brings on himself a disability; as if, 
being within the realm at the time of the fine levied, he 
should afterwards go beyond sea, or the like ; in these cases 
he will not be allowed any longer time to pursue his right 
than dufiit^ the first five years after proclamation had*. So 
w^cn the disability is once removed, the five years begin to 
run* and wfil continue to run, notwithstanding any subse- 
quent disability, cither voluntary or involuntary*# It will 
be proper to, remark also, that the exceptions in favour of in- 
fants* femes covert, &c. extend to those only io whom a right 
first accrues, and in whom it first attaches; for if a person to 
whom a right first accrues* dies before the expiration of tlie 
five yeais, and such right descends to his son, or heir at law, 
who is then under age, or labours under any of the other 
disabilities mentioned in the act, such son or heir must pur- 
sue his right within the five years, which l>c&an to run m the 
tim^of Ins ancestor, otherwise he will be barred*. 

A fine levied by tenant for life divests and displaces all 
estate s in reversion or remainder®, and leaves nothing in the 
reversioner or remainder man but a mere right of entry (36*) s 
and where the fine is levied by tenant for life of parcel, of a 
manor, the reversion of \\ hich parce l is in the tenant in fee in 
possession of the other parts of the manor, the died of the 
tine is to sever such parcel from the manor. 

^ Prpof of Fine. — The chirograph' of a fine is evidence of 
such fine; bec ause the chirographer is appointed to give out 
copies of the agreements between the parties, which are lodged 
of record*. But where a fine is lo be proved with procliuna- 

x Good right v* Forester, Exili. Cli. a JDoed. Purourr. Jones, aT. ILsoo. 

1 Taunt. 57s* 1 ) Stow ell * SbucIi, I'lowd.a 55 . 

jTQ Rep. 103. ft. c Gontlrijrht ▼. Forrester, 9 East, 552 . 

t Shep. Touch, fit). d Bull. N. P. 


(36} This right of entry is apt devisable. S. <?• 
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tfous, an examined copy of the ploclamations must he pro* 
(faced fa Evidence* ; for, although the chirograpfier is autho- 
rised by the common law to make out copies to the parties 
of the Jt*e 9 yet he is not appointed bv the statutes to copy 
the propagations, and therefore his indorsement on the bam 
of the tine, that the proclamations hart) ‘been duty made, will 
not bo sufficient evidence. 

Proof of an actual entry is necessary to avoid a fine levied 
with proclamations f ; and this rule holds as well where the 
line is levied by tenant for life*, as in other cases where die 
party levying the line is tenant of the freehold, it must ap- 
pear also that the ejectment was commenced within a year 
after such entry* 1 . But no actual entry is necessary where 
the line has no operation, as where it is levied by tenant at 
sufferance 1 

4. Entry barred by Stat. 21 Jac. 1. e. Iff.— By Stat. 21 
Jae. 1. c. Iff. s. 1. “No person shall make aw entry into 
“ any lands, &c. but within twenty yearn next alter his right 

* or title shall first descend or accrue, aud in default there* 
“ of, such pc rsoti so not entering, and hi# heir, shall be ufc* 

terly disabled from such entry.” 

But by $. 2. “If any person having right or title of entry* 
u shall be at the time of tin? said right or title first descended* 
€ * accrued, come, or fallen, within the age of twenty-oil* 
" years, feme c overt, non compos mentis, imprisoned, or bp- 
w yond seas, then such person and his heir may; not with - 
“ standing the said twenty-years be expired, bring his action 

or make his entry, as he might have clone before this act; 
•* so as such person or his heir shall, within ten year# next 
“ after his mid their full age, discovert ure, coming of sound 
w mind, enlargement out of prison, or coining into this realm* 
•* or death (37), take benefit of and sue* forth the same, and at 

“ nff time after the said ten years (38).*' 

* 

• Chettle t. Pound, Bull. N. P. 939 . U SUt. 4 Aon. c. Hi. i. io. 

Allen's casr, Clajt. M S.P, i Due d. Burrell v. Perkins, 3 MeuW 

f Berrington v. Purkburst, Str. 1086. & Sclwyn, 971* . 

g Compere v Hicks, 7 T. U. 403. 797* 

" T— ■ — - * “ 1 — — 


(37) “ It appearsprobahle enough, upon looking into the caso** 
of Stoweli v. Lord £ouch, Plowd. 355. b. that tlx; word death was. 
introduced here to obviate the difficulty, which had arisen inthai 
case, upon the construction of the statute of fines, 4 H. 7* c. 24. 
for want of that word.” Per Lawrence, J. in Doe v. Jeason, 
6 East’s R. 85. 

(38) This clause gives to the party % to whom a right of entry 
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, The plaintiff 1 must prove either actual possession or d right 
of eptty within twenty year*, or account for the want of it ; 
far by virtue of this statute, an uninterrupted adverse* pos- 
session for twenty years (except in cases frttich fail within 
the clause of exoeptftJW operates as a descent or a cfnbontl- 
huance which tolls eitty. Hence, the defendant, may take 
advantage of this statute on the general issue!',*.'*'* 

Where the defendant has (he legal title Atl is in posses- 
sion*, lie may defend himself lipon his. title, although 20 
years have run against him before lie took possession, such 
20 yean possession not being the possession of the lessor of 
the plaintiff. 

This statute runs against the lord of a manor as we!| as 
against any»qther person - . Hence if a house, &c. be built 
on the waste, tire lord should take care to have some entry 
made of it in his hooks and reserve some rent or service; 
otherwise he will lose his right 

In like manner, if a common has been inclosed 20 years, 
the commoners' right of entry is goue". 

It is to he olwcrved, that the right or title of entry' within 
this statute, must be such as is accompanied by a right of pos- 
session*. A., seised in fee of an estate, made a tease for 
years, containing a clause of re-entry, in default of payment 
of the rent reserved, and afterwards devised the estate to B. 
in fee* and died. From the death of A., until the expiration 

k Silk. 491 . b Cnjjwh w. Wtltnot, Derby Suwra. 

I Doe d. Burrou|b r.Rmilt, I Cait, An 1759 ]hi lee, C. J. Cited by 

353. Lnwmicc, J. it» Hawke r. Bacon, 

•nUneebyv. I’rcwtou, Norfolk Sumio. a Taunt l<jo. 

Am. 1791. U Raymond, r.J.Sujt. o Doc d. Cook r. Daprm, 7 Cm, 

Usd. 1 . MS. 899. 


Accrues, and who is under a disability at the time, ten years after 
the disability removed, pot witlintu tiding the twenty years should 
have elapsed after his title first accrued ; and fa the heir , the statute 
0 ten yisn tVom the death of his ancestor, to whom the right 
first accrued during the period of disability, and who died under 
•uch disability; lor the word death refers" to the death of the 
person to whom the right first accrued, and whose heir claimant 
j» # ; lienee, where the ancestor died seised, leasing. If son and 
daughter, infants, stranger entered, the son died intKin age; it 
was holdcti, that the daughter was entitled. only to ten years from 
tht death of tier brother, to make her entry. 

• Dot t.Jvmob, fifed,*. 
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of the lease, (a period of more than twenty years) C, the 
heir at few of A,, received the rent from the lessee: daring 
all whilst time I}., the devisee, did not take any steps to re- 
cover the^ possession ; but within twenty yqara after the ex- 
piration of the lease, B. brought an^nectment ;#whereupon 
it? was objected that B/s right of eslfy was barred by the 
statute : * lst*By the non-receipt of rent by B, under the 
lease granted b|( the devisor for more than twenty years, and 
an adverse enjoyment by C. of such rent during &U that time; 
and 3dly, By B. not having availed himself, for more than 
twenty years, of his right of entry under the proviso in the 
lease for non-payment of the rent But the court overruled 
the objection, and held tliat B. was entitled to recover, ob- 
serving, that during the tease , B. could not have entered and 
supported the ejectment : and although a forfeiture were 
committed, yet B. was noc obliged to enter. 

This statute does not run in any case, exceptwhere there 
is an actual ouster or disseisin?. Hence, it is proper to con- 
sider \vhat acts amount tp an ouster or disseisin; 

Taking the whole profits by one tenant in common is not 
any ejectment of the other*. 

One tenant in common levying a (life of the whole, and 
taking the rents and profits afterwards without account for 
nearly five years, is no evidence from whence the jury should 
be directed (against the justice of the case) to find an ouster 
of his companion at the time of the fine levied'. The levying 
of the fine will be considered as rightfully and legally done, 
and intended to operate only on that share of the premises to 
which the party was lawfully entitled. 

So where oue tenant in common had received renj, for jtlie 
whole of the premises', and had not accounted for it to his 
companion for above twenty years, this was liolden by the 
court not to be such an adverse oossessioii as would bar the 
tenant in common, who had .been Kept out of the rents, from 
maintaining an ejectment for an undivided moiety (39). U 

• 

p Per Cur. in Reading v. Roysiou, r Peaceable t. Read, i But, 5$4. 

Salk. 483. t Fairchmn ?. K hat kit too, 6 Burr. 

S I last. 199 . *>- «604. 8 Bl R. 6yu. 


(3R) Wfcfere one tenant in common enters generally without hit 
companion* k shall work an entry to the companion* Smales v. 
£%■ He, ,Hob. I VO. Where one pare smer enters generally, and takes 
w profits, this shall be accounted in law the entry of them both, 
and not a divestment of the moiety of her sister, 1 lust 943. b. 
£ee Doe v. Keen, 7 T. B# 
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. b . * 

i*to be observed, that in the preceding case it was not left to 
tJMLjtiiy to nteeume an actual ouster*, consequently no outlet 
waK found, nut merely the facts as above stated. But m a 
case where it appeared', font there had been *for nearly 40 
yearn sole aid uninterrupted possession by one tenant ft cons* 
mon, without any cMpt by nis companion to a share of the 
rent* and profits, and without any adcnowlsferigpt of his 
light by the other tenant in common, it wdgnofefen to be a 
sufficient ground for a jury to presume r.n actualAuater of the 
co-tenant, and consequently tnatthe statute operated as a bar 
to a recovery in ejectment (40). 

So parceners and joint tenants cannot be disseised by their 
companions, except by an actual ouster 1 *. 

If there b$ tenant at sufferance*, and a stranger, not having 
any right to the land, make a lease to him by indenture, ren- 
dering sent without potting the tenant by sufferance out of 
possession, find^Sne tenant pay the rent to the stranger, that is 
not any disseisin to him who has the right. 

If a stranger receive of my tenant by voluntary payment r , 
without coercion of distress, the rent due to me, that is a dis- 
seisin to me at my election. 

The possession of one joint tenant is the possession of the 
Other, so as to prevent the operation of the statute*. 

Where two persons are in possession, the possession is 
judged in him who hath right*. 

A claim or entry, to prevent the operation of the statute 
must be on the land, unless there be some sjtecial reason to 
the contrary*. 

t Do* < 1 . Fi»b«r». Prosser, I’owp. J17. X Ford ». Grrv, Silk. *83. Dot M* 
a Hob ISO. * Taunt. 44 1 ’. 

x Pc* Cur. in Prenson ▼. Son*, j Roll, s liol>. 393 . 

Afcr. &W. (C) pi. ii. b Salk. «»*. 

y i Hoi. Abr. bi«|. (C) pi. a. 


(40) There have been fnHjueut disputes, os to how far the 
possession of one tenant in common shall be said to lie the posset* 
•ion of the oilier, and what acts of the one shall amount to an ac- 
tual ouster of his cofn(ianitm. I think the only case in which' the 
possession of one tenant in common cad be said to be the posses- 
sion of the other in, where one holds possession at such* and receives 
the roots and profits on account of With respect to wbst 

acts will amount to an actual ouster, if no actual ouster is proved, 
yet it msy be inferred from circumstance*, which circumstances 
-re matter of evidence to be left to a jury.” Per Aston, J. S. C. ^ 
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Anti by staU 4 Aim. e. ICu s. 10* An action must be com- 
menced within one year next after the making" of Die claim or 
entry and prosecute*! with effect; otherwise the claim, or eu- 
try u ill be of no avail. 

Thestat, SI Jac. c. lei. shall not lx' tafcjfen by construction*, 
to bar a man of lus action, unless it be expit&sly found how 
the possession lia%bcen. ^ 

If a mortgage fa made for a collateral security, although 
the mortgagee is not in {Kissessiort for twenty years and more, 
vet if interest be paid on the bond, the statute shall not bar 4 . 


XI. Evidence . 

Evidence on the Part of the Lessor of the Plaintiff.— T lie 
evidence required to support an ejectment will vary according 
to the title of the lessor of the plaintiff. 

Devisee of a Term.— Where the lessor of the plaintiff is 
devisee of a term, he must produce in evidence the probate 
of the will, and prove the assent of the executor to the dc- 
Vise'* ; for where a person devises, either specially Of gene- 
rally, goods or chattels, real or personal, and dies, the devisee 
cannot take them without the assent of the executors. 

Lessee for years detised the term to his executor for life*, 
paving 60/. to J. S., remainder to the lessor of the plaintiff. 
The exeeutor dying, his executrix entered upon the residue 
of the lease and possessed herself of the term. An eject- 
ment having been brought, it was Holden, that the executor 
took as executor, and not as legatee; and then the remainder 
over was not executed, and that it was incumbent on the re- 
mainder man lo prove a special assent thereto, as to a legacy ; 
whereupon plaintiff proved payment of the 60/.; and that 
was holdeti to lx* a sufficient assent, ami the plaintiff recovered. 

Administrator. — Where the lessor of the piaintUf claims 
title as administrator, in strictness he ought to produce the 
letters of administration under the seal of the ecclesiastical < 


r Per Molt, C 3 . drlitmng the opt- t Young *. flolmce, Sir 70. Middle- 
nioo of the court, hi. XUyiu. ««<). m Sitting*, B. R. Porker, C- 3 . 
d Per Molt, C. i. LA. Rmyco-7. r *o 
c 1 loot. lit. o. 

VOL. ft. E 
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court But the original book of acta*, wherein the orders of 
the court for granting letters of administration are entered ; 
or an examined copy * of the entry in that book ; or an ex* 
amplification 1 of the letters of administration wiU also be 
evidence. K* 

If the lessor of the plaintiff make title as assignee of a 
term from an administrator*, cunt testpmmto annex u f an ex* 
amplification, though not in heec verba , yet agreeably to the 
form of the ecclesiastical court, will be good evidence (41): 

Copyhold.— If the plaintiff make title in the lessor as lord 
of a manor 1 , who has right by forfeiture of a copyhold, lie 
ought to prove that his lessor is lord, and the defendants 
copyholder; and that be committed a forfeiture: but the 
presentment of the forfeiture need not be proved, nor the 
entry or seizure of the lord for the forfeiture. 

Tenant by Elegit . — Tenant by elegit must produce in evi- 
dence an examined copy of the judgment, of the writ of 
elegit taken out upon it, and the inquisition and return there- 
upon. 

Landlord . — In ejectment by a landlord against his tenant, 
it will not be necessaiy for the landlord to give any evidence 
of his title anterior to the lease ; for the tenant will not bo 
pennitted to impeach the title of the person under whom lie 
came into possession. 

In ejectment upon a clause of re-entry 01 , in a lease, for 
non-payment of rent against the assignee* of the term, the 
lessor proved, by the subscribing witness, the execution of 
the counterpart of the lease ; this was ruled to be sufficient 
proof of the holding upon the condition of re-entry in case 
of non-jmyment of rent, without producing the lease itself, 
or proving that notice had been given to the defendant to 
produce it (12). 

( t. Lister, | I.(f. 9 H. IV«w- i Prr Lord Hardwick*, C. J. in Krnip- 

lie** rt«c, i Ler. 101. Eldcu *. ton v. Croaa, Ca. T. H. toft. 

Keddcll, ft East, ts>7. k kempton v, Cro*#, Ca. T. KI. tog. 

fc R«y ». Clerk, London Sittings, after 1 Peter* d. Bp. of Winton r Mill*. 

H. T. 177s. Lord Mansfield, C. J. per Tracy, Surrey, 1707. Bill. N. P. 

13 East, ins. 107. 

w Roc r. Davit, 7 East, 36 s* 


(41) For the evidence necessary to establish a title by the heir, 
gee Pcakr'i Evid. part 11. chap. sir. where this subject is treated 
with great perspicuity. For evidence on ejectment brought by 
devisee of laud, see post tit. Statute of Frauds, 8.3. 

(42) It is sufficient to prone assignment of lease by subscribing 
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In ejectment for a leasehold estate, the lessor of the plain* 
till' produced the original lease, which was for a term of 
1000 years, granted in the time of Queen Elizabeth ; and 
one mesne assignment in the time of J£ing James, and then 
proved possession in himself and jpose under whom he 
claimed, for 70 years prior to the qjecttneut ; it was holden*, 
that the jury might be directed to presume all the mesne 
assignments. 

In ejectment by landlord against tenant 0 , the landlord 
proved payment of rent and half a year's notice to quit. 
Hut on the cross examination of the plaintiffs witness, he 
was asked, whether there was not an agreement iu writing 
relative to the holding of these lands ? to which he*answered, 
that au agreement in writing re lative to the^imids was pro* 
d tired at the last trial of this ejcctt»eul # (this hithgthe second 
trial): but he did not know the contents of it: and then 
anotiier witness was called, who proved that he had scon the 
same paper in the hands of Sir M. Wood's attorney, on the 
same morning (i. <\ of this trial). Whereupon it was ol>- 
lected on the part of the defendant, that no parol evidence 
of the tenancy could 1)0 given, wlicu it npjicarcd that there 
was an agreement in writing concerning it; and it did not 
appear that the landlord had any right to determine the te- 
nancy in the manner he hail done. Lord Klim borough, C. J. 
If there were any writing relative to this holding, in the pos- 
session of the landlord, the defendant ought to have given 
him a regular notice to produce it; otherwise, iu this colla- 
teral way, hetvould get the whole licudit of it, without giv- 
ing such a taiticc ; when, if notice had been given, and the 
paper were produced, it might not support the objection. 
How can wo say that the plaiutilV ought to have been non- 
suited for want of giving the best evidence of the tenancy, 
unless it appeared that there was other and I letter evidence of 
it in an agreement in writing In-tween the landlord and his 
tenant, which the landlord kept back? Enough, at least, 
ought to appear to shew that the pape r not produced was 
better evidence of the terms of the tenancy than the evidence 
which was received; but it did not appear that it was an 
£ 

n Kart d. Goodwin ». Baxter, {SI, R. o Doe d. Sir M. Wood », Motrin, in 

£a*t, 237. 


witness, without calling the subscribing witness to the original 
lease. Nash v. Turner, 1 Esp. N. P. C. 217* pet Kenyon, C, J. 
In this case, the assignment was by mdoftement. 
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agreement between these parties, or- that it was an existing 
agreement at this time: it might have been au agreement 
between the defendant and his former landlord ; or it might 
have related to a foruver period of the tenancy. The witness 
did not profess to knpw any thing of the contents of the 
paper, only that it wtii an agreement relative to the lands in 
Question. 

In ejectment against a bailiff, the tenant in possession is 
not competent to prove that the witness, and not the defend- 
ant., is the possessor of the land*. 

Legitimacy , — In this action, the legitimacy of the parties 
frequently comes in question. An opinion appears to have 
prevailed at one time, that unless the husband Was extra 
qnatuor mar ¥&% hat is, out of the kingdom, during all the 
time of the wife’s going Vith child* access must be pre- 
sumed, andthc child must be deemed legitimated Bid, on 
exarnirmtidh of this doctrine, it was found unsatisfactory, 
and it is now holder, that non-access may he proved to 
bastardize the issue, although it should appear, that the hus- 
band was within the kingdom during the period of gestation. 
So where I he husband, in the course of nature, cannot have 
been the father of his wife’s child, the child is by law a 
bastard, whether tlie husband be within reach of access or 
not; as in the case of a. natural impossibility, the husband 
being within the age of puberty*; or disabled by bodily in- 
firmity 1 . So where it. was proved, that the husband bad not 
access, until a fortnight before the birth of the child, the 
child was adjudged* to be illegitimate. TheAvife is a wit- 
mss of necessity, as to the fact of adulterous intercourse, 
because that lies within her own knowledge*, and she is the 
only person \\ ho may he supposed privy to it, except the 
adulterer. This case, therefore, affords an exception to t lie 
general rule, which prohibits the wife from being examined 
against her husband in any matter affecting his interest or 
character. But wt-acct** must he proved by other test if 
inony* than that of the wife, and tins rule holds although 
the fiusbaiul he dead*. 


p Dor il, Jvmn audolltt »s r. Wilde, 5 
Tiiimit. j v». 

(| Omul v. Min rty, Sulk. I ' 22 . 

I iVmiitrU %. !*• utlrt It, Sir. 9<>5 R. 
v. Sir. h»; 6. Rrp. 'letup. 

HamIw nutl Audr. J). 

• i H ti. .1 l*. 

t 1 H-'l. AW. .150. riled by Lit. Elleit- 
b^ir .»ui*i», t» K**tj 


u R. x i+iS t 8 East. 

* R. x. Rraillii^ Rrp.Ti’iup. Hard. *9, 
K. t. Rooke, | \\ it*. J4U. and Amir. 
10 . 

y K.v. Reading, Rep. Temp. Hard 79. 
R. v. Raokr, 1 W *U. uao. and AniLr. 
10. 

a R. t. Kea, it Eaal, na. 
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The presumption of legitimacy arising from the birth of 
a child, during wedlock, the husband and wife not being 
proved to be impotent, and having opport unity of access to 
each oilier during the period in which a child could be be* 
gpttcd luid born in the course of natun^ may lie rebutted by 
ci rcu instances* i nd ucing a contrary p rdwu iption*. 

The fact of the birth of a child frotfn a woman united to a 
man by lawful wedlodk, is generally, by the law of England* 
prima facie evidence, that such child "is legitimate*. Such 
primd facie evidence of legitimacy may always be lawfully 
rebutted by satisfactory evidence that such access did not 
take place between the husband aud wife, as by the laws of 
nature is jiecessary, in order for the man to be in fact the 
father of wephildS ’The physical fact of ini potency /or of 
non-access, or of non-generutmg access, as the case may be, 
may always lie lawfully proved by means of such legal evi- 
dence as is strictly admissible in every other care in which 
it is necessary, by the law of England, that a physical fact 
be proved 4 . 

After proof given of such access of the husband and wife, 
by which, according to the taws of nature, he might be the 
father of a child (by which is to be understood proof of 
sexual intercourse between them) no evidence can Ik? re- 
ceived, except it tend to falsify the proof that such inter- 
course had taken place*. Such prgof must he regulated by 
the same principles ns arc applicable to the e-aublishmeut of 
any other fact 1 . 

In Qvcry case where a child is horn in lawful wedlock, the 
husband not being separated fiom his wile by a sentence of 
divorce, sexual intercourse is presumed to haw: taken place 
between the husband aud wife, until that presumption is en- 
countered by such evidence ns proves to the satisfaction of 
those who are to decide the question, that such sexual inter- 
course did not take place at any time, when by such inter- 
course the husband could, according to the laws of nature, 
be the father of such Child*. 

The presumption of the legitimacy of a child Inirn in law- 
ful wedlock, the husband not being separated from his wife 
by a sentence of divorce, can bo legally r«*si*ud only by 
evidence oi such tacts or circumstances, as arc sulhcicut to 

* Banbury Claim of Peerage, D. I*, c IK. 

8 May, 1 bit. Opinion of iht judge*. <1 lb. 
b Banbury (Ivm of Peerage, U. P. e lb. 

Opimonof the judge*, l.jMav, lull, f Ih. 

N. This claim was <li««l lowed, D. P. g lb. S. C. 4 July, l$U. 

9 March, ibis, si Pceia to is. 
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prove, to the satisfaction of those who are to decide the 
question, that' no sexual intercourse did take place between 
the husband and wife at any time, when by «u<* ioteirourse 
the husband could, by the laws of nature, be the father oi 
such child*. . \ 

Where the Witin^^f a child in such a case is disputed, 
oh the ground that thegusband was no£ the father of such 
child, the question to be left to the jury is, whether the hus- 
band was the father of such child ; and the evidence to prove 
that he was not the father, must be of such facts and circum- 
stances, as are sufficient to prove to the satisfaction of a 
juiy, that no sexual intercourse took place between the hus- 
band and wife at any time, when, by, such inter^httithe 
husband could, by the laws of nature, be the father of such 
child 1 (43). . g 

Mortgagee.— 1\\ ejectment by a mortgagee,. if the mort- 
gagor be in possession 11 , proof of the execution of the mort- 
gage deeds by the subscribing witness, will be sufjfrcient to 
support the mortgagee's title ; hut if a third person is in pos- 
session,* the mortgagee should also prove, that such third 
person has paid rent to, or otherwise acknowledged the title 
of the mortgagor. 

■Rector.— In ejectment by a rector for a rectory 1 , it seems 
that it is not. nm ssary for the plaintiff’ to prove that he sub- 
scribed and publicly read the thirty-nine articles; for where 
any act is required to be done, so that the party neglecting 
it would be guilty or a criminal neglect of duty in hot hav- 
ing done it, the law presumes the affirmative, and throws 
the burthen of proving the contrary on the other side - *, 
lienee where a prebendary brought ejectment for a house, 

b Opinion of the judge*, S. C. 4 July, HI. R. ar.3. See *Uo William* v. 

IN 1 1 . East India Company, 3 Kast’a R. 

i Ik 199. 

k IVak, \ r.vid. 3 : 4 , m ShcrrartPa case, cited l»y de Grey. C . 

I Sec Monk e. liutler, \ Roll. Rep. H3. J.dtli%eringllieopitti«uofU»ee«Mi t 

recogutked in Pwrll v. MUbwk, 4 in Powell v. Milhonk, 3 Bl R. 853. 


(4:1) •• The non-existence of sexual intercourse, is generally ex- 
pressed by the words ** noiMirm of the husband to the wife.** 
And wc undentaiMl those expressions as applied to the present 
question as meaning the same thing ; because m one sense of the 
word “ access/* iho husband ma\ be said to have access to his 
wife us being ju the same place* or iu the same Aouse, and yet under 
circtim>tmu*es such as instead of proving, tend to disprove, that 
any sexual intercourse had taken place between them* * Remark 
of the judges. 
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belonging to his prebend, and was required to shew that he 
had performed the requisites necessary by law .to make bins 
prebendary. : Wilmot J. held; that it ought to be presunqsd 
that lie had performed them, until something appeared to 
the contrary. , 

In addition to the proof of his, tjtjty the lessor of the 
plaintiff must, if the landlord be made defendant, prove his 
tenant or tenants in possession of the lands, dec. to which 
plaintiff makes title* ; or if the tenamt* or tenants in posses* 
sion defend, the lessor of (he plaintiff must prove Aim or 
them in possession of the lands, tec. to which he makes titles 
But where the defendant comes in as landlord, to connect 
him with the premises to which the lessor of the plaintiff 
raakes^ntje, it is enough to shew (hat the declaration was 
served upon the tenant in possession of these premises’, or 
that landlord was in receipt of rents and profits*. 

N. A tenant in possession cannot be a witness to support 
bis own possession'. 

If a material, witness for the defendant be made a co-de- 
fendant, he should suffer judgment by default (44). Where 
there are several demises of two persons, although the evi- 
dence shews the title to be exclusively in one of them, the 
other cannot be compelled by the defendant to be examined 
as a witness for him ; because the lessor for the plaintiff in 
ejectment is substantially the plaintiff on the rcconl*. 

Tlie parish register, or an examined copy thereof, will bo 
evidence to prove christenings, marriages, or burials. 

The original visitation kooks of heralds*, compiled when 
progresses were solemnly and regularly made into every 
part of the kingdom, to inquire into the state of families, 
and to register such marriages and descents, as were veri- 
fied to them on oath, are allowed to be good evidence of 
pedigrees. 


ii : Stnitb v. Mann, 1 Wilt. Stfo. Fean 
<1. Blanchard r. Wood, i Boa. At Pul. 

r*73. 

«i (soodrigfat *. Rich, 7 T. R. 337. in 
which Doe d.Jeate t Rircbui, Ral. 
N. P. 1 10. was overrated, 
p Doe r. Alexander, 3 Camp. N. P. C. 
516 . 


q Finn w. Cooke, 3 Camp. N.P.C. Sit* 

r Doe d. Fouler w. William*, Cowp. 

6ai. 

• Fena on the irrml detniaex of Pmr» 
trim and Tlmmpaoa r. Granger, 9 
Camp. N.P.C. 177. 
i Matthew v* port. Comb. 69. 3 HI. 
Comm. c. 7. 11. 


(44) One of two defi; ndants, who has suffered judgment by 
default, may be called to prove the other defendant in possession. 
Doe d« Hnrrop v. Green, 4 Blp* N. P. C. IDS. ted qua % and see 
Cliapmau v. Graves, 9 Camp* N. P. C. 333. tu 
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. Although it is a general rule that hearsay evidence is not 
admissible, yet in some cases where a strict adherence to 
tflit rule would utterly prevent the party from establishing 
his case, the law sanctions a departure from it (45). Hence 
the declarations of the members of a family, and, pferhapp, 
of others living in-habits of intimacy with them (4b), are 
received in evidence as to pedigrees 1 ; but evidence of what 
a mere stranger has said has ever^been rejected in such cases. 

The husband has befen considered as a member of the 
wife’s family within this exception 0 ; 'and, consequently, his 
declarations as to the illegitimacy of his wife are admissible 
in evidence. - 

In the case of the Banbury claim of peerage, 23d 
February, 1809, the counsel for the petitioner stated that he 
would oiler in evidence certain depositions taken upon a bill 
(seeking relief), filed in the Court of Chancery on the 9th of 
February, 1640, by Edward, the eldest son of the first Earl 
of Bauluiry, an infant, by his next friend. This evidence 
having been objected to, and the point argued* the following 
questions were proposed to the judges; 

Cpon the trial of an ejectment brought by E. F. against 
fr. 11., to recover the possession of an estate," E. F., to prove 
that C. I)., from whom E. F. was descended, was the legiti- 
mate son of A. B., offered in evidence a bill in Chancery, pur- 

t IVr Lot'll Kenyon, C. J. in R. v. Eri»- u Votilt* v. Young, 13 Vrs. uo. Lord 
wctl,aT. R. 7 JJ. Eiftkmc C. 


(45) M 1 It'iirMiy is good evidence to prove, who Is my grand - 
father, when he married, whnt children ht* hud, &c. of which it is 
not reasonable to presume that i have better evidence ; »n to prove 
that my futlier, mother, cousin, or other relation beyond the .sea is 
dead, and the conftitou reputation and belief of it in the family, 
invest credit to such evidence." Gilh. L. Kv. 1 12. edit* l?6l. Se 
»Uq Doe d. Banning v. Griffin, 15 East, where it was proved 
by one of the family, that many years* before, a younger brother 
of the person la>t seized had gone abroad, and at cording to the 
repute of tin? family had died, ami that witness had never litaid in 
the family of Ilia ha^Ug been mnriied. This was holden to be 
sufficient priwtS facie “evidence, thut the party was dead without' 
lawful i&rilfe 

rf (4t>) In ejectment 1**1 ween the Duke of Athol and Lord Asli- 
burnham, I*.. 14 Gto. 2. !tlr. hharpe, who was attorney in the 
cans- , was admitted to j»tou wl.at Mr. W orthington (who happen* 
ed to die before the. utal| had told him he knew and had heard in 
regard to the pedigree oi the family, Glib, L, Ev. US, 
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porting to have been filed* by C. D. 150 years before that 
time by his next friend, such next friend therein stilmg him* 
self the uncle of the infant for the purpose of perpetuating 
testimony of the fact that C. D. was the legitimate son of 
A. Bvaiul which bill stated him to be such legitimate son 
(but no persons claiming to be heirs aHfow of A. B.,*if C. D. 
was illegitimate, were parties to the suit, the only defendant 
being a person alleged to have held lands under a lease from 
A. B», reserving rent to A. B. and his heirs): and also offered 
in cv idcnce depositions taken in the said cause ; some of them 
purporting to be made by persons stiliug themselves relations 
of A.B.; others stihng themselves servants iti his family \ 
others stiling themselves to be medical persons attendant 
upon Hie/femilv : and m tlieir nspectivc depositions stating 
facts, and dc< iaring that C. D. was the legitimate son of 
A. B., and that he was in the family, of which they were 
respectively relations, servants, and medical attendants, re- 
puted so to be. 

1st question. Arc the lull in equity, and the deposition* 
respectively, or any, and which of them, to he received in 
the courts below, upon tin* trial of such ejectment (<*. H. 
not claiming or deuvmg, in iniv mantur, uinh r cither the 
plaintiff' or defendant in the saul chance i v suit), either as 
evidmee of facts therein j alleged, denied, orj deposed to, 
or as dicia rations usjtet I hit /« diutrw : and au* tiny, or any, 
and which of them, evidence to he received m the said 
cause, that the partie ^ tiling the* bdl, and making the depo- 
sitions, respectively sustained the* e haructc 1* of i.nc tr, rela- 
tions, servants, and medical persons, which they describe 
tliemselvth therein Mistanung. 

Answer (47). Neither the bill in ccjiiity, nor the* deposi- 
tions, are fo be received in evidence in the courts below, on 
the trial of the ejectment, cither as evidence of the* facts 
tin rein [alleged, eh nied, 01 ) deposed to, or </v drthirattoni 
rct/Hitinz prdhjru': neither are an} of them evidence that 
the parlies tiling the hill, or making the depositions respec- 
tively sustained the characters of uncle, uiutmim, savants, 
and medical persons, which they describe themselves (herein 
sustaining. The judges fnrthu added, that it would no? make 
any difference in their opinion, if the bill, stated to have 
been tile it by (\ D., by his next friuiJ, ha«t been a bill seek* 
ing relief. 


(47) The C. J. <»f C. B. delivered the opinion of the judge* on 
tie UOtli May, IB09. 
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Slid auction. Whether any bill in chancery can ever be 
received as evidence -in a court of law, to prove any facta 
either alleged or denied in such bill ? 

Answer. Generally speaking, a bill in chancery cannot 
bo received as evidence, in a court of law, to prove iny fact 
tiftheraltcgcd or denied in such bill. But whether any pos- 
sible case might be put which would form an exception to 
such general rule, the judges could not undertake to say. 

3rd question. Whether depositions, t taken in the Court of 
Chancery, in consequence or a bill to* perpetuate the testi- 
mony of witnesses, or otherwise, would be received in evi- 
dence to prove the facts sworn to, in the same way and to 
the same extent as if the same were sworn to at the trial of 
an tjectinent by witnesses then produced ? & 

Answer. Such depositions would not be received in evi- 
dence, in a court of law, in any cause in which the parties 
were not tti$ same as in the cause in the Court of Chaucery, 
or did not claim under some or one of such parties. 

If the question be, whether a certain manor be ancient 
demesne or not, the trial shall be by Domesday Book, which 
will be Inspected by the court*., * 

In ejectment for the manor of Artam*, the defendant 

E leaded ancient demesne, aud when Domesday Book was 
rought into court, would have proved, that it was anciently 
called Nutlam, and that Net tarn appears by the book to be 
ancient demesne; but lie was not permitted to give such 
evidence ; for if the naipe be varied, it ought to have been 
averred on the record. 

An ancient writing found among the court rolls of a 
manor, stated to he ex assensu omnium tenentium , and proved 
to have been delivered down from steward to steward, is 
admissible evidence, although not signed by any person, to 
prove the course of descent within the manor*.-— And the 
same rule holds, with respect to an entry in the court rolls 
df a presentment made oy the homage of the customary 
inode of descent within the manor, although no instances be 
proved of any person having taken according to the mode of 
descent pointed out in the presentment*. 

Custom is of tlie very essence of a copyhold ; and if the 
custom be silent, the common law must regulate the course 
of descent Qpftoms are to be taken strictly and cannot be 

X 1I»V 19*. a Dean <1. Gotdvin r. Spray, t T. R. 

y Gregory v. Wither*, H. IS Car. a. 466. 

Ciitb. tiv. 44: s Keb. SU. S.C. a Roc d, Bcbcc v. Parker, 3 T.R. s6- 
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extended by implication.— Hence where the custom is, that 
the eldest sister shall inherit, yet by that custom the eldest 
aunt or the eldest niece shall not inherit the land*. So if 
the custom be that the youngest son shall inherit, and a man 
ha§ issue two sons and dies, and the laud descends to the 
younger son, who d)es without issue, the eldest son of the 
eldest brother shall have the land ; because the custom does 
not hold in the transversal, line, but only in the lineal d<s 
scent*. 

Evidence of reputation of the custom of a manor 4 , that, 
in default of sons, the eldest daughter, and, in default also 
of daughters, the eldest sister , and in case of the death of 
ail, the descendants of the eldest daughter or sister respeo 
tively of the person last seised should take, is proper to be 
left to the jury of the existence of such a custom, as applied 
to a gt eat nephew (the grandson of an eldest sister) or the 
person last seised ; although the instances in winch it was 
proved to have been put in ust* extended no farther than 
those of eldest daughter and eldest sister, and the son of ail 
eldest sister. The existence of such extended custom in 
adjacent manors seems to be no evidence of the custom in 
the particular manor. 

The premises were laid in the declaration to bo in the parish 
of Famham, and at the trial were proved to be* in the parish 
of Famham Royal; but it was not shewn by the defendant 
that there wore two Farnhaim. The variance was holden to 
be immaterial*. 

Evidence on the part nf the Defendant.— \( the defendant 
prove a title out of the lessor of the plaintiff, it is audit sent, 
though he have not any title lmnself; but he ought to prove 
a subsisting title out of the lessor, for producing an ancient 
lease for 1000 years will not l>c sufficient, unless he likewise 
prow possession, under such lease, within twenty years 4 
So if the defendant produce a mortgage deed, where the in- 
terest has not been paid, and the mortgagee never entered, 
if will not he sufficient to defeat the lessor, who claims under 
the mortgagor* ; because it will be presumed, that the money 
was paid at the day, and consequently, that it is not a sub- 
sisting titU ; but if the defendant prove interest paid upon 
such mortgage after the time of redemption, and within 
twenty years, it will be sufficient to nonsuit the plaintiff. 
Xo less time than twenty years will raise, a presumption that 

b Ralclt/T r. Chapman, 4 Leon, 942* <* Doc d Toilet * Salter, 13 East, 9 

c 1 Rol. Abr 654. |»l ‘2 f Bull. N,P. no 

«1 Doe <1 Ponlet nml Hootbcr ▼ Sltton, f Wilton v Witberby, per Holt, C«J 

|sE«t,Cj. BttM.N.P. HO. 
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a mortgage term has been assigned or surrendered ; although 
tbd defendant neither proves that interest continues to be 
jSid, nor tn any way accounts for his possession of the mort- 
gflgedeed 11 . 

. Tfhe defendant produced a mortgage for years 1 , by deed, 
frpm the plaintiff’* ancestor, upon which was an indorse- 
ment in hcec terba , M Received of M. O. 500/. on the within 
'* recited mortgage, and all interest due to this day ; and I 
u «lo hereby release to the vSaid M. 0.,aijd discharge the 
41 mortgaged premises ffom the said term of 600 years.” 
On* ft case reserved, the court held, 1st, that these words 
amounted to a surrender of the term; 2d, that such surren- 
der might be by note in writing, without deed, by the -statute 
of frauds (29 Oar. 2. c.3. s. 3.) r 3d, that a note Hn writing 
was not required to be stamped (48}. 


XII. Verdict — Judgment — Execution . 


Verdict.— \ n an ejectio Jinnee of a messuage*, if it be 
found that a small part of the house is built, by encroach- 
ment, upon the land of the plaintiff, and .not the residue, 
jet plaintiff shall recover for that parcel by the name of a 
incssuftgfe 

Upon trial at bar in an ejectio firmte *, by a jury from 
Kent, the declaration was of a fourth part ot a tilth pait; 
and the title! of the plaintiff was only to one- third of one- 
fourth of one* fifth, being only one-third of what was declared 

h Doe v. Culvert, 5 Taunt. 170. k 9 Roll. Abr. 704. 

I Fanner < 1 . Fail t. Roger* ami an* I Abktt d.GUulnin e.Skinnri, lSidf. 
other, T 171% C. B. Boll. K.P.no. 990 - 
S Wilt, mi S.C. 

% 


(48) So in Hodges r. Drakefonh 1 Boa. Ac Pul. N. R. 270. it 
was hidden, that an assignment in writing, not undersea!, indorsed 
dh a lease, did not reqnire a stamp duty before the stat. 44 Geo. 3. 
c. O'*. But now, h) that statute, a deed or other instrument of 
assignment is made subject to a stamp duty. The like provision 
has been made by the lost stamp act, 06 Geo. 3. c. 184. See Sche- 
dule^ part 1. tit. Mortgage, 
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for. And it was said, that plaintifl^pould not have a verdict,* 
because the verdict ought to agree with the declaration. But 
per cur . The verdict may be taken according lb the titlcv 

In ejectment, declaration was for a moiety of land 0f 
gavelkind tenure, in Kent*; and the question was, whether 
the lessor of the plaintiff could recover a third part of the 
land described, having claimed a moiety" in the declaration? 
Lord Mansfield C. J. u The kssoj* of the plaintiff shall re- 
cover according to his title, and it is not any objection to bis 
recovering what he has really a title to, wPlm has demanded 
more.” If an ejectment is brought for Mty acres, pl^mtifF 
may recover twenty acres' \ Denison, J. “ In ejectment; 
plaintiff generally declares for more than he hopes to recovep 
If he claims a messuage in the declaration, he may recover a 
moiety.” 

Judgment. — The form of the judgment, after verdict for 
the plaintiff in ejectment on a single demise, is, " that the 
“ plaintiff do recover his term aforesaid, yet to come and 
“ uuexpired, of and in the*itaid tenements, with the appur- 
u tenancos above-mentioned, whereof it tins been found by 
“ the jurors aforesaid, that the defendant is guilty of the 
" trespass and ejectment aforesaid, and his damages afore- 
“ said, by the jurors aforesaid, in form aforesaid assessed: 
" and also ■■■ — /, to plaintiff at his request, for his costs and 
“ charges aforesaid, by the court livrc for an increase adjudg- 
44 ed, which said damages in the whole am6unt to >——» / » 
“ And let the 6aid defendant be taken, &c." 

Where the ejectment is brought on several demises, a 
•light alteration in the language of the preceding form w ill 
be necessary, in order to adapt it to the particular case. 

The court will make every possible intendment to support 
the judgment. A bare possibility of title, consistent with 
the judgment, will be sufficient. Fierce, where in the de- 
claration two demises were alleged for the same term®, both 
as to commencement and duration, by two different per&ous, 
of the same premises; and the judgment was, “ that the 
plaintiff should recover his terms ; it was objected, on 
error, that it was impossible the plaintiff could hove a right 
to recover the two terms, according to tlic words of the 
declaration; because if A. demise to a man an < state for 
forty years, and then B., at the same moment, demise the 

pi Detto d» Borges* r. P#rvii, | Burr Meredith r. Bawl, 43 Eli#. Dyer, 

mi MSS. live Comb. io|. I IS* b. pi. 07- in marf. 8. P. 

• 8e*Gd(jrv. Rami, Cro. Elia, ja ftod o Mprrc* ?. Berry, Stt. IIW). 1 WUa. 

I.S.C. 
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tame estate to a man fat forty years, it is impossible both 
Ottfhare a right But the court overruled the objection, 
observing, that it might be in rerum nalurt, that the estate 
might have belonged to two joint tenants, who might have 
refused to concur in one lease, but each might have made a 
tease of the whole, which would operate as a lease of the 
moiety. So where the declaration m ejectment contained 
two eternises >, each of an undivided third of the same estate, 
for the same term, but by different lessors; and the judg- 
ment was, “ that t||l plaintiff should recover his said terms/ 9 
It was objected, on error, that the judgment being for the 
rec&fory of two undivided thirds (under a title, explained 
by the facts disclosed by. the bill of exceptions, even in the 
parts stating the proof for the defendant in error; to he only 
tor one undivided third, and confessed to be in fact to no 
greater extent,) was erroneous. But the court overruled the 
objection, observing, that this did not come before the court 
by special verdipt, but by bill of exceptions, consequent 
what other evidence was given besides that stated in Sr 
bill did not appear ; that it did appear that a .great dcaTof 
other evidence was given, and for any thing that appeared, 
there might be a title to ^another undivided third - of the 
estate. 

Execution.— It is usual for the plaintiff to indemnify the 
sheriff, and then the sheriff gives the plaintiff execution of 
What he demands. If the plaintiff take out execution for 
more than the recovery warrants 4 , the court will interpose in 
a summary way, and restore the tenant to the possession of 
such part ft! was not recovered. 

If the execution be for twenty acres', the sheriff must 
give possession of twenty acres, according to the estimation 
of the county where the lands lie. 

It is at the election of the plaintiff whether the sheriff 
shall return the writ of hub. far . pos . or not*. The court 
will not oblige the sheriff to return it, except at the instance 
Of the plaintiff. But after possession has been given under 
ihe writ*, the plaintiff cannot sue out another writ, although 
beds disturbed by the same defendant, and though the she- 
riff have not returned the former writ; for an alias cannot 
issue after a w/it is executed ; if it could, the plaintiff, by 
omitting to call on the sheriff to make his return to the 

p R«« t. Power, D. P. 0 Boo. sad Pal f t Rol. Rep. 4flo. 1 Rut. Abr. stfc 

N R. I. (ti«) pi. 4« 

<| i Barr. 699* 9 Barr. *673. Doc i • Pula. asp. ^ 

Saul t, Dawson, C. B. a Wife, 4$. t Doe d. PaU », Roe, t Tiara ton's R. 

ss. 
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writ, night retain the right of^uing out & new habere 
facias possessionem, m a remedy for any trespass which 
the same tenant might commit within twenty yean next 
after the date of the judgment. 


XIII. WrUofErrof. 

By stat 16 k 17 Car. ft. c. 8. s. 3. it is enacted, that 41 No 
w execution shall be staid by writ of error upon any judg- 
* 4 merit, after verdict in yeetiofirmee, unless the plaintiff, in 
“ error, shall become bound in such reasonable sum as the 
44 court of error shall think fit, to pay the plaintiff in ejm- 
“ meat, all such costs, damages, and suras of money, as 
u shall be awarded upon, or after such judgment allirined. 
44 discontinuance, or nonsuit had.** 

Although the words of the statute seam to require a re* 
cognizance by the plaintiff in terror himself yet it has been 
holden, that the intention of the legislature will lie satisfied 
by plaintifis in error procuring responsible persons to enter 
into the obligation required. 

By another clause* of the same statute, “ in erase* e»f af- 
44 lirmancc, discontinuance, or nonsuit, the courts ate to 
44 issue a writ to inquire as well of the mesne profits, as of 
44 the damages, by any waste committed, after the first judg- 
44 meat; and are thereupon to give judgment, and award 
11 execution for the some, and also for costs of suit.'* 


XIV. In what Cases a Court of Equity will restrain 
the Party from bringing further Ejectments ? 
by grunting a perpetual Injunction . 

Where several verdicts had been obtained in ejectment, 
upon the same title, to the satisfaction of the court, a per* 
petual injunction was granted, in the case of Earl of Bath, 

« Keene w. Dvirdon, S*E**t, 999* 


t ft 4 . 
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infant, ami others, v. Sherwin and others, D. P. 17th January, 
i709 y , reversing the decree of Lord Chancellor Cow per. N. 
Lord Cowper and Lord Somme rs were present in the House 
of Lords when this decree was reversed. 

Af ter this reversal of Lonl Cowper’s decree, it was usual 
to grant perpetual injunctions under the like circumstances, 
as was said by Baron Price, in the case of Barefoot v. Fry, 
in the Court of Exchequer. The case of Barefoot v. Fry* 
was determined by Eyre, C. B. and Price, Page, and Gilbert, 
barons, on the 20th of February, 17*23, in Serjeant’s Inn Hall, 
on a bill tiled for a perpetual injunction to restrain defendant. 
Fry, from any further proceeding in ejectment, and to quiet 

I daintiff in Ids possession. The defendant, having brought 
ive ejectments, had been nonsuited upon full evidence in 
three, and verdicts found for the lessor of the plaintiff in the 
other two. A perpetual injunction was granted, although it 
was said by Mr. Ward (defendant’s counsel), that courts of 
equity did not decree perpetual injunctions upon ejectments, 
and only upon an issue directed. Kyra, C. B. observed, that 
real actions could not be brought twice for the same thing, 
but now ejectments having been introduced in the place of 
real actions, a party might bring as many eject incuts as he 
should think lit; and this was a reason, why courts of equity 
should settle and quiet the rights of parties. 

In Harwood v. liolph, after throe verdicts in ejectment, 
another ejectment was brought, in 1772, upon which a spe- 
cial verdict was found and argued in ('. B. in Easter and 
Trinity Terms, 1773; and in lj.il. T. 1774, judgment was 
given for the lessor of the plaintiff (3 Wils. *15)7. 2 Bl. 037. 
S. <\) and upon error brought in the Court of King's Bench, 
the cause was argued there in Trinity and Michaelmas term, 
1774, and the judgment of the court of C. B. was reversed 
(s.v Coup. S?.); whereupon the hs*ors of the plaintiff 
brought a writ of error in parliament, and on the pth May, 
I77-\ the judgment of the court of B. It, was affirmed. 
Upon a bill tiled in the ( curt of ( 'haneery, a motion was 
made for a perpetual injunction, to restrain defendants fiom 
any further proceeding in ejectment, which was finally heard 
Ih tore Ld. Bathurst, Ch. assisted by Sir Thomas Sew ( II, M. K. 
on the 13th June, 1 77b, when an order was made for a pa- 
p< tuai injunction. 

> This caw was rfcogtiUftl in l.figh- ai*. Journals H, of l.on!s % 21 . fo. 

foil r l)o. M, ? I. Sir 404. uftirimcl 
a 1*. 3tl Muni*, I7v*u- 9 Wit>. I\ C. s btmb. 156 pi. 
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XV. Of the Action of Trespass for Mesne Profits. 

* sy&t ■ 

Although the judgment in ejectment is for the recovery 
“f damages, as well as of the term, yet, from the nature of 
» he declaration in that action, such damages are necessarily 
confined to a com {sensation for the injury sustained by the 
ejectment, which being fictitious, the damages must of course 
be nominal. For the real injury sustained by the plaintiff, 
viz. the perception of the mesne protits by the tenant in pos- 
session, the law has provided another reifiedy, immcjy,bv 
an action of trespass, ri et annis t which may be brougnt py 
(he lessor of the plaintiff iu ejectment, either in his own 
name, or in the name of the fictitious lessee (40) against the 
person in actual possession and trespassing; and in which the 
plaintiff may declare, not only for the loss of the mesne pro- 
fits, but also for the costs of the ejectment, where the case 
requires it, as after judgment ip ejectment by default against 
flu* casual ejector. This action is local in its nature, and 
must be brought in the county where the lands lie. 

It was formerly doubted, whether an action for mesne 
profits could Ik 4 brought, in the name of the fictitious lessee 
or nominal plaint ill* in ejectment, a fter a judgment hjt i tv - 
fault against the casual ejector; hut in the case of Asliu v, 
Parkin, S Burr. tkio. Barnes, 472. 4to edit. S. C. it was deter- 
mined, that it might l>e so brought, as well as after a judg- 
ment upon a verdict, against the tenant in possession. 

'fhe action for mesne profits may be brought, by one tenant 
in common, who has recovered in* an action of ejectment by 
default, against his companion*. 

Evidence. — The evidence necessary to support this act ion 
(after judgment, ii|>on a verdict in ejectment against the 
tenant in possession, who lias appeared ttud confessed lease, 
entry, and ouster) is as follows; an examined copy of the 
judgment in ejectment, and of the rule of court, to conless 
I case, entry, and mister (60), proof of the length of tune 
during winch the defendant has occupied, and of the value 

a Coodtitlc r. Tombs, it WiU. 11®. v 


(49) Where the action is brought in the name of the fictitious 
lessee, the court will, upon application, stay the proceedings, until 
security i* given for answering the costs. Bull. N. I*. s9. 

(50) “ Where the judgment i» had against the tenant in pouts- 

VOL LI. F 
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.of the mesne profits, and of, the costs of "executing the writ 

of possesgiQtLoj 

\ Where t^pdginent in ejectment has been by default 
gainst the casual ejector, ana so no rule for the confession 
of lease, entry, and ouster, flfie' plaintiff, in the action for 
mesne profits, ought, |o be prepared with an examined copy, 
not only of the judgment, but of the, writ of possession also; 
and* the return of execution thereon/ and proof of the costs 
iri the ejectment; and in executing, the writ of possession : 
proof of the value of the mesne profits will be required in 
as in the Jbrmer. 

The judgment in ejectmeut will be cone!u%iyo^evidence 
against the tenant in possession of the plaintiff^ title, from 
the day of demise laid in the declaration in ejectment; con- 
sequently in the acUon for jpeane profita, it is' not necessary 
for the plaintiff to be prepared with proof of title, except 
where he seeks to recover profits antecedent to the day of 
the demise (51), or brings tus action against a precedent oc- 
cupier* (52). 

b DficwiUr. Atktss, Bull. N. P. 07. 

ji'oti, and the action of trespass brought against him, it Norms suffi- 
cient to produce the judgment without proving the writ of posses- 
sion executed* because by entering into the rub; to confess, the de- 
fendant iseifcoppcd both as to the lessor and the lessee, m that 
either may maintain trespass without proving an actual entry ; but 
where the judgment ih had against the catua/ ejector, and so no 
rule euteiw into, the lessor shall not maintain trespass without 
nu iK' t uul entry, and therefore ought to prove the writ of possession 
executed." 't’horp v. Fry, rorum Blenonwo, J. It VV. 3 . MSS. 
Bull, N. I 1 . 87. Northeron v, Bowler, at Exon. Ass, Button v. Box, 
roratn Abney, J. OxfArd Suinm. Ass. 1748. S. P. Notwithstand- 
ing the distinction taken in the preceding cose, it may be prudent, 
in general, to be prepared with au examined copy of the writ of 
possession and return of execution* But N»« If the plaintiff* lias 
been let into possession hy the defendant, tliat will stiperhede the 
necessity of proving that the writ of possession has Jbccn exe- 
cuted. Per £tk*nborough, C. J. io Calvert v. Horsfall, 4 Em>. 
N.P.C. 107 . r 

(51) These profit* are seldom the object of litigation, because 
the demise and ouster, in ejectment, are generally laid soon after 
the time when lessor’s title accrued. Run. lyect. 438* N. Where 
an entry hns b^eri made to avojd a the party so avoiding the 
hue cannot layliis demise in emtmem, or recover tHe profits tliat 
accrued, before such entry. Compere V. flicks, 7 T. K. 787, 

(38) In these cases the action should be brought in the name of 
the lessor of the plaintiff. 
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The general issue in this action ia^Not guilty. 

If the plaintiff declare*, against the defendant, for having 
taken the mesne profits for a longer period of time thau six 
ye.tfs before action brought, the defendant 'may jdead the 
statute of limitations, viz. not guilty within six years before 
the commencement of the suit, ana thereby protect himself 
from all but six years. “ 

This action being for the recovery of damages*, which are 
«m< < rtam, the bankruptcy of the defendant dHtiol be pleaded 
in bar. 

A judgment, recovered in 
not be given ill m idence in a 
u if<*, for tlid mesne profits. ' « 

If the plaintiff recover less than forty shillings damages*, 
and the .fudge does not certify that the title came in qnet£ 
turn, the plaintiff will not he entitled to any more costs than 
damages. 


ejectment against the wifJl^n- 
n action against the husband and 
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•EXECUTORS AND ADMINISTRATORS. 

I, Of Bona NotabUia. 

$1f. Of the Nature of the Interest of an Executor or 
' Administrator in the Ettale of the Deceased. 
In what Castf it it transmissible ; and where 
an Administration do bonis non is necessary. 

III. Of limited or temporary Administrations. 

IV. Of an ExecUtor de son Tort. 

V. Of the Disposition of the Estate o f the Deceased , 

and of the Order in which such Disposition 
ought to be made. 

VI. Of Admission of Assets. 

VII. Of Actions by Executors and Administrators. 

VII 1. Of Aclionsagainst Executors and Administrators. 

IX. Qf the Pleadings; and herein of the Eight oj 
Retainer — Evidence — Costs — Judgment. 


I. Of Bona Notabilia . 

% the 93d canon, (1) " If a testator or intestate thus in 
“ one diocese, and has, at the time <tf hjs death, goods or 

i> 

* 

* ■ "■ — 


(l) This ttd the following will be fonfot among the canons made 
by, the clehmto a convocation, httden in the first year of the m*m 
|tf of King Jarnls the IfiOS* They received the royal 

assent* oat w ire not confirmed typorHament. Hence it was holden 
an Middleton i . Crofts* Str. 1056. that the canons of 1603 did not 
proprio vigo¥t bind the laity. 
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[ debts to tbe value ef five pounds, in any other dio- 
cese or peculiar j urisdiction, within the same province, the 
" probate of* the will, or. granting letters of administration, 
“ belongs to the prerogative eMit of the archbishop of that 
** province; and every probate or administration, <uot to 
" granted, is declared v oid' y wit h this proviso, dial if any 
“ man die ja.ilinere, tb4 goods he has about him at that 
“ timefhhH not cause bis wilt or adihinistration to he liable 
“ to the preruga tive court.” ‘ * 

And by the 93 d canon, M goods in cBffiwewt #%ises, unless 
“ of the value of iivfe pounds, Slill OOt bhtfbeobntM 
“ notabiMa (#);" «ntb this proviso, “ ttiat this shall i ^ 


(hi 


o dioceses, where, by custom of com] 
'lia arc rated at a gTotter sum.’*' 



Where there are Bona notability, in one diocese of Canter- 
bury and one of York, the bishop of each diocese must grant 
an administration. 

Where in two dioceses of Canterbury *,m id two of York, 
there must be two prerogative ndrtnmRtralioitfc^^ 

It appears from the 9*d canon, before stWflHkhat if au 
ordinary of a diocese commits administration, wneti the jwrty 
has bona notalulia in different dioceses, such administration 
is nu n iy void ; and it was so <iecidi d according to Moor, 
11 j. iu i<> Kim. (.'!). 


t Bunion HidUr), talk 30 


b t*cr C<ur.$> 

■»■... 


(2) “It wm«, that (his cation has changed tin* la w r tf that w#re 
othei wise before* iiiubiuuch ok tin* grant tug of ad iimiut ration lielongs 
to the crclcbiastical law, pod our W nnU takes notice of their law 
hi this ; and therefore they muy alter »( at tWir pleasure.” 1 Kolle's 
A In. !K>*j. Executors, (I.) pi. 5 . But acts tbe preceding nott*. 

(. 1 ) Tlie name of tin* case is not mentioned 111 Moor; hut there 
is a com* 111 *2 Leon. 136. W rise name of Dunne's case of this >enr f 
am) on this point ; from which it apt tears, that the court went dt- 
v kIihI in opiuiou : But Sir Edwara Cokr, in 5 Rep. 30. m Jays 
dou n the position agreeably with the decision mentioned & Metre; 
and Holt, C. J. in Bfackborough f. Davis, Sulk. 3B. 1 P. Wins. 
43. S. C. speaking of yx administration granted to a wrong person, 
says, “ It 1 * not void, as where administration U granted in a wrong 
diocese * hut only voidable.” So Weston^ Boron, in Bulk N. 1% 
141 . ** Where administration it granted tn a VEfbog^dtofoae it is 
void : where to a wrong peraonratWrie.” So jer Lord Mamet* 
field, Ch. in Comber’s case, I fjkWiiw. 7®7» 7GMwkere 0 tfctoufrtion 
arose upon tlie validity of a pt&etc granted by the archdeacon of 
Surrey, tbe testator having died po ss e ss e d of bone UotabUia in two 
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But where A*, had goods only in one inferior diocese. 
Mid the metropolitan of the tame province, pretending that 
ftdhad bona notabitia m several dioceses, granted adminis- 
tration; it w^s'-ad judged, that the. administration was only 
voidable by ^sentence, and the' reason assigned for this in 
if Rep. 2P d. (whore this case is cited) is, that the metropo- 
litan na« jurisdiction over all the dioceses within bis province. 

6 cods of the value of five pounds in one diocese^, and si 
lease for years of the same value m another diocese of the 
samcprovuSce^lfopugha chattel real, make bona notabilia, 
and, require a prerogative administration: 

■fedg ro e rit s are bona notabilia at the place where they are 
recorded*. % V 

Debts by specialty are bona notabilia not at the place 
where the securities were made*, nor where the testator or 
intestate died*, but at the (dace where the securities are at 
the death of the testator or intestate. 

Hence if -a man becomes bound in an obligation in I.on- 
don\ aud jUgB intestate in Devon, and there hath the ob- 
ligation atwS* time of his death, administratkm ought to he 
granted by the bishop of Exon, where the obligation was at 
bis death, and not by the bishop of London, where the ob- 
ligation was made; for the dcht shall be accounted gj^pts 
as to the granting the administration, where the deed trad at 
bis deatli, and not where it was made. * 


But ftimjdlp contract debts, as debts due on bills of ex- 


c Vwrt TJtbffnifi, Moor, 145. Nctl- 
tan»'*co**,tftep.l33. a. K.P. agree*), 
d fBot. Abr. $og. Ill) Pi. 1. 
t Arinin* r. Snvaff, !.<!. fUym. 855. 
agtwd in Gold v. Ntrorfr, arth. i4f)« 
Boon t, Hay duo, K. 6 U-U. B. R. 
MSS. K P. A»od. 8 Mod. 944. 
f Limn v. Porinoit, pn»t. 

| Byron v. Byron, Cro. Oik. (47?), 


b l.nnn v. Dodfcon, ailjmlgrd in nn 
action hrought’by administrator in 
l.o ml on, supposing the obligation 
to bo there made, and aheiml the 
administration to v hf granted by 
binhop of Exeter j «od on demurrer 
to declaration, judgment for plain- 
tiff. A (firmed on e»ror t M. i;» (.’nr. 
] Rol, Abr. 909. (G) pi. 4. 


diocese* Twithiu the province of Canterbury,)** if this had been an 
ndmmtittathA granted by the archdeacon of ordinary, where t litre 
were fona Aoiabilia in divert dioceses, the administration had Iven 
tnerelv void ; Air the administrator receives tut right entirely from 
thfc adiumifctration ; but the right of the executor is derived from 
the wilt, and not the probate, ft appears from ail executor's having 
power to reloasejp ussign any part of the pertoiial estate liefore 

C rotate ; und a defendant at latawinat pleea to any action brought 
yau executor, thfct the pkinttff hosaot proved the will, though it 
is true he may demur, if the plaintiff docs not in his declaration 
shew the niYibsite*’ 1 




EXJECjUTbR. 7 If 

change*, &c. follow the petaoft of the debtor, and the wilt 
must be proved, or administration granted in thdt place 
where the debtor resided, the* time of the death Oi jhe 
testator or intestate. 

In indebitatus assumpsit by an. admi uja taat ^r *, for goods 
sold and delivered by the tnUstste, on %n administration 
committed by the archdeacon of Berkshire, tite defendant 
pleaded in bar, tliat he, the defendant, at tlie time of the dead) 
of the intestate,, was an inhabitant and rcsiant in the city of 
Oxford, which was within the'dioftwe of.Oxfptd, and that 
the archdeaconry and whole county, of Reties vrfcre within 
the diocese of Salisbury. On special demiilrrer, becaujte it 
did not appear that the defendant was not an inhabitant with- 
in the diocese of Salisbury, the Ctttirt overruled the demurrer, 
and adjudged tiic plea to be gout (4). 

In debt Ivy an administrator 1 , tt appeared dial the letters 
of administration wefe granted by the bishop of Bristol. 
IMoa, that the plaintiff's intestate died on the high sea out of 
the jurisdiction of tiie bishop of Bristol, and that therefore 
the letters of administration were void. On demurrer, it 
was iiolden, that the Jotters of administration were good; for 
the right of granting them is not founded upon the dyiug of 
au intestate within a diocese, but upon his leaving goods 
1 herein. 

By stab 55 Clco. 3. e. 184. s. 37. “ Persons wimiinsieriug 
“ personal < states, w itliout obtaining probate ©f letters of ad- 
“ ministration wiilnn six calendar months after the death. 
“ or within two < alendar montlis after terrainatioti of suit, if 
“ there he any, Winch shall not lie ended within fesur calendar 
“ months after the death, shall Ibifeit the sum of 100/., and 
** Id per cent, on the duly.” . 

i Ymm»n» r, Itniilthmw, Carlb 3J 3 , 4. t UriOlh ». Griffith, S»y. R. >3. 

L HtlWnit) w.Cox, ftttk. ay. 


{ ;) There U evidently ft mistake in Salkeld's report of this cane *, 
The pleading an* stand m the text as they appeared on the record* 
m copy of which will be found at the enH of Sutkeld** Reports* 
\k 747. See alio tl»h» cane ex relation* U'ri Jacob* Ld« liaym* 669* 
where it is said* that Northey took exception to the plea* because 
the defendant did not traverse his residence in Berks within t)ie 
peculiar. Holt* C. J. “ If the debtor has two houxes, in several 
dioceses* and at thdttme of the death or the debtee and commission 
of administration, is inhabitant and festdegt at doe of the houses, 
that will exclude the jurisdiction u the ordintuw of the diocese, in 
which the other house stood.” Judgtxfent for defendant. 

• Sec Griffith ?. Griffith, S «jr R. in, wlirre Ibis mistake Is notices! by lie, C.J. 
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1J. Of thf Nature of the Interest of an Executor of 
AdnAdistrator in the Estate of the Deceased — 
In what Casa it it transmissible ; and where’ an 
Administration de bonis non is necessary. 


Execctobs or administrators so entirely represent the 
personal estate of the testator or intestate”, that they are 
liable to the payment of ail debts, covenants, & c. of the 
detained, as far as the assets which have come to their hands 
will extend to pay (4). 

The executors* more actually represent the person of the 
testator, than the heir does the person of the ancestor ; for 
if a man bind himself, his executors are bound though they 
are not named ; but the heir is not bound, unless he be ex- 
pressly named. 

Executors may release*, or take a release', before prolate 
(6), if they prove afterwards. So executors may commence 
an action before probate* 1 , and it is suflicicnt if at the time 
of declaring they produce in court the letters testamen- 
tary (7). 

m | tniUMp. ». !i. pi Rol. Abr. 917. (A) pi. 1. Plowd. 

n llunt.^ b. 2Hl.a S. P 

O 1 Idkt.ttgtft. q I Rol. Abr. 397 . (A) pi- 2 - 


(A) •* It is a maxim and principle, that an executor, where no 
default is in him, shall not Inbound to pay more for hi* testator 
than hit* goods amount unto.'* Went. Off. Exe. c. 13, 

(6) Before probate and before any seizure, the law adjudges the 
property of the goods of the testutor in the executors.. lit m e if 
any person takes the goods of the testator before the executors have 
seized them, the executors shall have an action of trespass* or rc*- 
ptarin; by Walsh, J.'and Dyer, C. J. Plowd* 361. a. So if a 
man die possessed of goods, and a stranger takes and converts them 
to his own use, and afterwords administration it granted to J. S. ; 
this administration shall relate to the death 'of the testator, so tint 
J. 8. may maintain trover for the conversion before administration 
granted to him. 3 Roll* Abr. 990* (A) pi. 1* 

(?) So where an executor, before probate, files a lull in a court 
of equity, and afterword proves tbe will, such subsequent probate 


* a 1 n»t. 09s. 
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Each executor has the entire controul of the |iersoml 
estate of the testator, may release, or pay a debt, or transfer 
any part of the testator's property, without the concurrence 
of the other executor'. Ana it seems, ihat^tjbe same rule 
holds with respect to administrators* (8). t w • 

If two have a lease for years as executors, and one sells 
the whole, this shall bind The other t and the whole shall 
puss ; for each had the entire power of disposing of the 
whole, both being possessed in the right of their testator*. 

So if one dispose of all the goods of thO testator without 
the other*. 

As an executor is not entitled in his own right, Mtf in 
au ter droit \ to the property of the deceased, the goods of 

r Per Sir i. Strange, M. R. * Vet. &G7. u Dw t eft. h. in marg. 

• Wiliam! v Feint, eet‘ note (tt). „ a S last, aati* 

t Paiincl v. Fermi, i Rul. Abr. 934. (O) 

pi. 1 (ioultbb, IBS. K.,C. 


makes il»e will good. Per Talliot, C. 3 P. Wins. 331. So where 
plaintiffs niter bill Hied, took out letter* of adminisl ration, and 
charged the «ame by way of amendment to the bill, having «»!>. 
taint'd ati order for »ucii amendment, it was holden good; fur the 
letters of administration, when granted, relate to tin; time of the 
drat h of t he 1 imitate. Hum pltrv) a v. 1 1 11 niphrey s, $ P. Won. 35 1 . 

(8) In Wiltand v. Fetiu, E. 11 G. 2. Ik R. MBA. a question 
arose, whether the releme of one administrator would bind hie 
companion? The cose w*t> argued iu K. 1 1 G. 2. when the court, 
entertaining doubts, directed u second argument. The second ar- 
gument was beard Trim II k 12 G. 2. when Lee, C, J. expressed 
a strong opinion iu favour of the affirmative, observing, that it was 
extremely difficult to form a distinction between executors avid ad- 
ministrators upon uuy reasonable foundation ; and that although it. 
bad not ever been determined at law, that the administration sur- 
vived, yet having been so determined in equity, in Adam* v. 
Rtickhtnd, 2 Vern. 514. and by I^ord Talbot in the case of* Hud- 
son v. Hudson, he thought those authorities were so strong, that 
they ought not to be departed from. The other judges were in- 
clined to the same opinion, but as the case was new, and of general 
consequence, they ordered it to be argued again. According to 
Sir J. Strange, M. R. in Jacomb V. Harwood, 2 Ves. 2 G 7 . the case 
was decided in the affirmative after the third argument; but, from 
a MS. note m my possession, it appears to have been compromised 
before the third argument took place. In Mr. J. Gtindry’s MS. 
note, 13 Gnndr. 256 . it is said to have been adjudged for defend- 
ant ; that is, that the release of one administrator did bind his 
companion. 
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a testator, in the bands of his executor, cannot be seized in 
execution for the proper debt of the executor* (0). But if 
an executrix use the goods of her testator as her own, and 
afterwards many, and then the goods are treated as the goods 
of the husbanef; they may be taken in execution for the hus- 
band's debt*. Executors and administrators have a jbmt 
interest in the estate of the deceased. Hence, if there are 
two or more executors* or administrators**, and one or more 
of them die, the administration of the estate of the deceased 
belongs to the survivor or survivors; and it seeing that an 
action may be brought by a surviving administrator without 
procuring a new grant of letters of administrations^ 

A probate, as long as it remains unrepealcd 4 , cannot be 
impeached in the temporal courts.. Hence, payment of 
money to an executor, who has obtained probate of a forged 
will, is a discharge to the debtor of the intestate ; although 
the probate be afterwards declared null, and administration 
be granted to the intestate’s next of kin ; for the law will not 
compel a person to pay a sum of money a second time, which 
he has once paid under the sanction of a court having r <^pi- 
. potent jurisdiction (10). 

In an action of indebitatus* asstmpsi 7*, brought by the 
plaintiff, as executor of J. S: deceased, for money due to the 
testator, but received by the defendant, after the testator’s 
•death, it appeared in evidence, that before the will was 
found, administration had bee n granted, and that the admi- 
nistrator had made a warrant of attorney to the defendant to 

y Fsrr v. Newman, 4 T. ft. 691. Bui- citra Rastnl, r» 60 . which w»» r«*|>lr- 

tar, J. dissent irnte. vin by a surviving admin i»t rsior, 

x Quick *. Stamm, j Bus. and Pul. hut no judgment. 

» .1 Atk. sio. d Allen v. Dviulan, 3 T. ft. 125. 

b Hudson v Hudson, C«. T. Talb. 197 . f Pond v. Underwood, Per llolt, C. J. 

Adams*, tturklnnd, 9 Vern.SM. London sittings, M. 1705 . Ld. 

r Per Sir J. Strange, M.R. 9 Vet. 96 a. lUym. 19)0. 


(9) u If an executor become bankrupt, the commissioners can- 
not seize the specific effect of his testator/’ Per Lord Mansfield, 
C. J. 3 Burr. I3<)9. 

n ln like manner, it is no defence to an action for a debt due, 
e plaintiff is a trader, and baa committed an act. «»f bank- 
ruptcy, of which the defendant had notice, no commission baring 
issued nor proceedings had for that purpose; for though voluntary 
payments under such circumstances are not protected, vet pay- 
ments enforced by coercion of law are valid against the assignees, 
in case any commission should afterwards be taken out, Foster v. 
AUanson, 2 T. R. 479. 
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receive the inowgr, which lie had done accordingly, ami had 

B ii<l it over to the administrator without notice of the will, 
oit, C. J. was of opinion, that although all acts done by an 
administrator where there is a will, are a dW, and conse- 
quently in this case an action might have men maintained 
against the administrator, yet the defendant, having paid 
over the money without notice of the will,. was not lia- 
ble' (11). 

In irhat Cases tie Executor's Interest is transmissible.— 
The interest vested in B., (he sole executor named in thfe 
will of A,, is (if B. Iiaynoven 1 the will) transmissible toC. 
the executor of B. ;Jlht is, the executor of an exmfcor 
(having proved thejgP) is the executor or personal jffiye- 
sentativh of th% Bm testator*. By 25 Edw. 3. slat 5. c. 6. 
Executors of executois shall have actions of debts, nc- 
counts, and of goods carried away of the firsts testators ; 
u and execution of statutes merchants, and recognizances, 
made in courts of record to first testator, in the same man - 
“ ner as the Jirst testator should have had if he were living; 
44 and the executors of executors shall answer to others for 
44 as much as they have recovered of (he goods of the first 
44 testators, as the first ex tutors should do, if they were 
44 living.” 

The executor of the administrator of A. is not the personal 
representative* of A*; for the administrator of A. is merely 
tin* officer of the ordinary, in whom the deceased has not 
repostd any trust, and, therefore, on the death of such ad- 
ministrator, it results bac k to the ordinary to appoint another. 
Neither is the administrator of the executor of A. the per- 
sonal representative of A 1 . In these cases when the course 
of representation from executor to executor is interrupted 
by an intestacy, it becomes necessary that the ordinary should 
grant n new administration of the goods of the deceased, not 
administered by the former executor or administrator, as the 
case may inu Such administrator, usually termed an admi- 

f H nylon v. Wolfi\ On. til*. h Rro. Atw. tit. A«lm. pi. 7* 
g lln*. Abr. tie Adniniitritiou, pi. 7 . I Uy ». AmlerUu, Sty. 


( 1 1) Trevor, C. J. laid ruled differently in Jacob v. Allen, Lon- 
don sittings, M. 2 Ann. Salk. 97.; hut nee Sadler v. Evans* 4 
Burr. 108b. where Lord Mmitfield, C, J, rxormed hi* disappro- 
bation of the decision in Jacob v. Allen, and recognised Pond r. 
Underwood. When the action for money had and received shall 
be brought against the principal, and when against the agent* see 
ante, p. tiG, u. 38. 
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nistrator de bonis non , is the legal personal representative of 
the deceased. 

Where an Administrator de Louis non is necessary .— I shall 
here briefly eftpurwrate the cases where an administration de 
b0is non is necessary. 

.1. Where the executor of the deceased having proved the 
will, dies intestate. 

N. If an executor die before probate*, although he should 
have administered part of the Jjrsonal estate of the testator, 
an immediate administration nmt be granted. 

Where there are several exec^prs, aiuf the surviving 
exCclitor, having proved the will, dies ipfestate 1 . 

3. Where an administrator dies before he has administered 
the whole personal estate of the deceased. 

In au assumpsit by an administrator de bonis non m , the pro- 
mise was alleged in the declaration to have been made to 
J. II. the first administrator of the intestate, without stating 
any promise to the plaintiff. After verdict for the plaintiff, 
an exception was taken in arrest of judgment, that it was 
not sufficient to allege the promise made to the fonner ad- 
ministrator, between whom aqd the plaintiff there was not 
any privity ; and that it ought to have appeared on the re- 
cord, that the promise was made cither to the intestate or 
the plaintiff. Kenyon, C. J. and A shhurst, J. refused to grant 
a rule to shew cause, observing, that there was a privity of 
estate in law, between the former administrator, from whom 
the plaintiff' deduced his title, and the plaintiff'. 

Stat . 17 Car. 2. c. 8. made perpelunl by stat. I Jac . 2. c. 17. 
a Where any judgment after a verdict shall Ik? had, by 
44 or in the name of any executor or administrator, in such 
44 case an administrator de bonis non may sue forth a scire 
44 facias , and take execution upon such judgment” 

And it has been holden to be within the equity of this sta- 
tute, that an execution commenced by an administrator may 
be perfected by an administrator de bonis non*. 


k Ptr Holt* C J. Salk. 303. 

,1 JBro. Abr, Kx teuton, pi. ]4c|. 


m Hint ▼. Smith, 7 T. R. is?, 
u Clark ▼. Withers, Salk. 
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• 111 . Of limited or temporary Administration*. 

1. During the Minority of Executor, — Aalnfant, however 
young, may be an executor: but administration shall lx* 

K ted to anottier during bis minority (J8). At the common 
. such administration determined as soon as the infant exe- 
cutor attained the age of seventeen yean, for then the infant 
was considered as capable of administering. But now, by 
stat. 38 Geo. 3. c. 87. s. 0. reciting, that ^conveniences had 
arisen from granting probates to infants under the turn of 
twcnty-One, it is enacted, “ that where an infant is toleyxis 
“ cutor, administration with the wilt annexed shut be 
M granted to the guardian, or such other person as the spiri- 
“ tual court shall think tit, until such infant shall attain die 
“ age of twenty-one years.” , 

A general administrator, raiiont minaris retain, shall not 
only have actions to recover debts and duties, but*may also 
grant leases*. 

An administrator, durante minori estate, of an administra- 
tor may act and sue until the administrator lie of the age of 
twenty-one yearn* ; for administrators are by the statute, and 
one is* not a legal person in tire eye of the law capable to act 
for another as trustee until twenty-one. 

4. During the absence of Executor beyond Sea,— When 
the executor, or next of km, is out of the realm, administra- 
tion may be granted during his absence (13). 

In an action by a person, to whom such administration is 
grunted, the absence of the executor in parts beyond the seas 
ought to be averred in the declaration. 

By stat. 38 Geo. 3. c. 87. s. 1. “ If at the expiration of 
“ twelve calendar months after the death of the testator, tin* 
“ executor, to whom probate has been granted, is residing 
“ out of the jurisdiction of the king's courts, the Kcctesuis- 

o 6 Rep. tiy, b. p Frtkt v Tbemu, folk ig 

■ 1 — 1 - ran* 

(12) See the form of thi* administration in Prince’* ca*e, 5 Rep. 

29. b. 

(13) In Clare v. Hedges, (*aiJ in 1 Lutw. 342. to have been 
adjudged in E. T. 3 W. & M. U. R.) it whs hoiden, that such ad- 
ministration was grantablc by law ; and the case waa put of the 
next of kin beiiuc in |*arts beyond the seas in abirh case the debt 
due to the intestate might be lofct» if mch an admim*t ration couhJ 
not be granted. 
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#< tical Court, which has granted thfe probate, may, upon the 
u application of any * creditor, next of kin, or legatee, 
•• grounded on affidavit*, grawt a special administration* to 
“ such creditor, 4c* for the purpose of being made a party 
** to a bill in equity »> to be exhibited against him and to 
" carry the decree into effect, and no further, or otherwise. 
u And by «.4. the court of equity, in which the suit shall 
** be depending, may appoint any person to collect the debt* 
“ due to the estate, and give discharges for the same. But, 
*' by s. 4* if the executor, capable of acting as such, shall 
“ return to, and reside within the jurlsdictietfof any of the 
firing’s courts, pending such suit, such executor shall l>o 
“ made party to such suit; and the costs incurred fey grant* 
“ .ing such administration, and by proceeding in such suit 
44 against such administrator, shall be paid by such person, 
44 or out of such fund, as the court shall d\je cL” 

The plaintiff; having taken out letters of administration’, 
according to the form prescribed by the preceding statute, 
and haviiig been appointed by order of the Court Of Chancery, 
in a suit instituted against him, to collect the debts of the 
deceased, brought gn action to recover a debt due to the tes- 
tator : the defendant pleaded, that on a day prior to the com- 
mencement of the action, the executor, to whom probate of 
the will had been granted, died. On demurrer, the plea was 
holden bad by llooke and Chamhre, Js. (A Ivan ley*. C. J. dis- 
sert tientej; on the ground, that the authority of the special 
administration continued, until the appointment of a new re- 
presentative, notwithstanding the death of the executor. M r. 
J* Chambrc observed 1 , that although this act was made for 
very beneficial purposes, yet many of its provisions had been 
framed with a very short-sighted \iew of legal consequences. 

9. Pendente /ife, or pending Litigation . — When a suit is 
commenced m the Ecclesiastical Court, touching the validity 
of a will* or right of administration, an administration may 
be granted pending the suit, and the person, to whom it is 
granted, may bring actions to recover debts due to the de- 
ceased, averring that the suit is still depending; and such 
administrator may tie sued, inasmuch* as he is, for the tune, 
complete administrator* (11). 


5 Se<* lb* Turin in I hr second Mr! ion. 
r Sr'c tlirfoiui i>\ thud 
« Tuynton % llunu^, ; Pul. a$. 
t a Him. k Pul. u 

« Wwllaoiun w. >V«lkcr, Sir. 917.9 P. 


Wins. 576. S. C. r£ro?ntti<i by l.or«l 
Hardwicke in Will* v. Kith, j Atk. 
ass. 

x Agreed lo Impc tr.mtt, 9 Show 69. 


(14) " A th umistru l ions durante absentia ft minori a fate are not 
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IV. Of an Executor de son Tort (15). 

An executor de son tort is a person who, without shy au- 
thority derived from the deceased or ordinary, does such acts 
as belong fb the otlicc of an executor or adfninistrttor (1$). 
As tu the acts which will render a person liable as executor 
de son tort it will be observed : 4 ’ 

1st. In the case of intestacy, if a stranger takes the goods 
of the intestate and uses them, or sells' them', this will igpke 
such stranger sin executor <tk son tori*. f ? *| 

*2dlv., ln the case of a tciU\ and a regular' appointment of 
au executor, who proves the will ; if a stranger takes the 

y Hvftd » caftC, 5 Rep. 33. . ft A R«p. 34. n. 

x 2 T.R, cj7. 


now to be controverted, How they mine first to be allowed tnny 
bo a question ; yet thin is certain* that nothing can he affirmed of* 
th*w* administration* in re*peet of convenience or inconvenience, 
which may not an justly ho attributed to an administration pendente 
life. This administration gives no sort of property, but is only m 
kind of trust, and the adminiitnitor himself accountable to the 
executor, in caw? the will Ik* proved, or to the absolute admi moni- 
tor, it* it should he rejected/* Per Raymond, C, J. Page and Pro* 
byn, Jh. ; Lee, J. was of the >ium: opinion for allowing the admintg* 
t ration ; but the ground of hi* opinion twined to be tbia, that it 
did uot appear to the court that there w«» any will, and therefore 
he thought, the ntse w as stiouger in this than in either of the other 
limited administrations; because in them a will plainly appears 
but the execution thereof i* Hii>peiuhd through the disability of 
the executor. In this, perhaps, there may not be any will, 'and 
therr what injury cuti Ik* done to the Mip|K»ed executor? The case 
of Frederick v. Hook, Curlh. 153. having been cited, in whicli a 
distinction is taken between administrations pendents Ute concern* 
i:ig a wilt, and adinitmiratiuuH pendente life concerning the right 
of administration, and the latter only are said to be gcod, but the 
former void ; the court observed, that there wsp not any judgment 
in F rederick v. Hook, the partic* having coin promised the dispute. 
Wollaston v. Walker, M8S. *' 

( 15 ) Upon this subject, see Toiler’s Law of Executors, J3. I, 

ch. 2, ft. # 

(16) •• The bare possession of goods shall not make a man exe» 
cutor of his own wrong, unices he uudertakes to do some acts 
which an executor«onty can lawfully do as to release the debts of 
the testator, &c.” Per Vaughan, J.C. B. iu Garter v. Dee, Triu. 
1681 . Freern. 13 . 
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goo^a,. and* claiming to be executor, ■ pays debts, fecund in- 
Wnupddleaa t. executor , may for such express administer 
tion, a% txea&or, be. charged as an executor de ton f ton, 
although is another executor of rigj |U But if, after 
the ewscutbr has proved the will, and ^ministered, a stcau- 
geriajtes any opiie googls, %mf. ctaiming them <p hie own, 
uses and dispose* of tbeinfaccordingly, this will not make 
‘ hip jp construction of -jaw an executor de ton tort ; because 
tsteb is & rightful executor', who 
Midds so taken froiti! his t>ossewio , 

• toe stranger will be answerable, m trwjrciBs 

#&»• - ' . . 

3dly. In the case of a mtl 3 if mi stranger takes mi' goods 
before, the rightful executor has profit" the witfe or taken 
upon him the execution thereof, the stranger maybe charged 
as an executor de jom M% for the rightful executor shall not 
be charged with any goods except those which came to his 
hands after he had taken upon him the citargc of the will. 

If a creditor takes an absolute bill of sale of the goods of 
his debtor*, but agrees to leave them in his possession for a 
limited time, and in the mean time the debtor dies, where* 
upon the creditor sells thegoods, he thereby becomes an 
executor de son tort. 


*he cj|ft$Ked with these 
as assets, jihd to whom 
taking the 


'Phe slightest acts have been deemed sufficient to consti- 
tute an executor de son tort • (17); as where a widow irtilked 
her late husband's cows, she was adjudged to he an executrix 
de son tort. But a single act of wrong in taking the goods 
of the intestate, though it may be sufficient to make the 
party an executor de son tort % with respect to creditors Who 
may. chuse to sue him in that character, yet will not give 
, him any right to retain them as against the lawful adminis- 
' t rotor. 


In trover for a quantity of iron - , it appeared that the 
goods it \ question had been originally sold by the defendant 
to, the intestate; that, on his death, they not having been 
paid for, on application to the intestate's widow for that 
purpose, she delivered them back to tpe defendant in satis- 
taction of hisdeiftand. No oilier acts were stated to have 

b Edwards y. War!*#, a X* K. 5$7' d Mooiitbrd r. Gibson, 4 Cul, 441. 
c Dyer, ititi. b. iu wary '* 


. . * 

(If) The jury are to detennihe whether the acts are sufficiently 
proved ; but the question, whether executor de son tori, or not, vs 
o conclusion of law. *2 T. R. Dl). 
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been dqne by thq widow, to. shew that «h e had before taken 
uflpn herself to act as axtcutrix. It tons Itotdeof ttyattlto 
ptamutf, a» jphtful administrator, wjg»<a> ti.> fr d to tweovur 
toe vatue of tn c foods. 

A person who pleases hiitfteff of* the eflfccteV th* de* 
i eased*. utlderthe aciijority, atn Kjf agent for, the rifhtfbl 
< xeeutor, cannot tie chatted as af eppeutor dt son toft. 

The plaintiff hat ing received * mm betougiaw to the 
mtefttutc', fronrr fag Refbalant, ip remuneration of services 
performed n||he request m the defendant, Ihout the funeral 
<>f the inU'toMft afaiwards AlmitnafoiYd to the uitofetatejoha 
brought Iron r aft*io*t,thc defendant for tlte ‘value of^Tie 
horse, 4v received Wf imsetf before he freeame administrator. 
It was hdfckn by DhM ami Eyres, Js. that the plsirttifl‘, 
h< mu a particefA criOiini* in the %ry act ha complained of, 
should ^ot be permitted to recover fl|1o« it against the person 
with whom he had colluded. Rut Holt, C. J. was of a dif- 
ferent opinion, conceiving that in this ease if a stranger, or 
third person, had taken out letters of administration, an 
action might have been maintained agwiut the defendant by 
such an administrator iur tlie recovery of the horse ; and hero 
the (damtilf was a third per no* if os being administrator, ho 
sued, and won lit ictaccr, in the right of the lolc&tale. 

* An executor de sorflorL must lie declared against as a 
rightfld executor*. 

See further on llio. t*uhj« <*t of t*xet utor de son tort under 
sect. ix. |xr»t. tit. Pleading » ; and of the right if retaining. 


V. Of the Disposition of the Estate of the Deecaetd, 
and of the Order in which each Disposition, 
ought to he made. 

The order of payment, which ought to life oh* mil by 
fwecufbn a ml jul nmmtrators la the iliajxrtitton of the estate 
of the deceased, is so follows: ( 

r Halt V. Elliot, r*»U'* N. P C- f WUil*MU Sqwire, Cartli 1 03 Salk 

* 093 . Efcm J 74 . 3 *• #• 
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i. Funeral charges (18), expenses of probate, or taking 
out letters of administration' 1 . 

9. Debts 'due to the king (19), by record (30), or speci- 
alty (-21). . 

3. Forfeiture for not burying in woollen 1 ; debts due to 
4ke post-office, not exceeding 3/. k ; dehta,duc Mm an over- 
seer of the poor, by virtue of bis office*. 

4. Debts by mortgage"; by judgments^ ip the Court of 
King's Bench, Common Pleas, anil Exchequer, 'dogpeted ( 32 ) 
•cowling to the directions of stat. 4 & & Wi .& M. c. ao ; 
by judgment in other .courts of record; by degrees in courts 
of equity* ; (33) according to their respective priorities. 

5. Recognisances at connnou law ; statutes inerehant and 
staple 4 ; and recognisances in the nature of statutes staple 

. pursuant to stat. 33 H. 8. e. (i. (34). 

6. Arrears of rent due at the death of the testator orajK* 
testate, either on a parol lease (33) or lease by deed JR); 
debts by specialty, as bonds (37 ) ; damages upon covenants 
brokeu (38), & c. 

7- Debts by simple contract, as bills of exchange (29), 
promissory notes, &c. 

8. Legacies, 8cc. 


h l Roll. Ab. 936. (S) pi. i. Dr. Sc 
Stud. Dtiil. e. c, io, 

1 Slut. 30 Cur. a. c. 3. • 4. 

V Stat. <) Amu, c. io *. 30 . 

I Stat. 7 la. ft. r, as. ». J. 


ro Symmcs v. Symomls, i Bro. P. C. 

6t>. 

n Sc.mIi* t. I-ftiir, ft Vrrn. 89. 
o 4 Hip if) !>. 6o a. i Bui. Abr. gus* 
sKrp.ftrtb. 


(18) In strictness no fnnerul expenses are allowed against a cre- 
ditor except tor the coffin, ringing the bell, parson* clerk* and 
bearers* tea; but not for the pall or ornaments* Per Holt* C.J. 
x in Shelley's cate* Salk. £<)(>• The usual method is to allow 5 /. 

1 Ball. N. I\ 143. This sum was allowed by Lord Hardwickc* C. J. 
in Smith v. Davis* Middlesex Sittings after M, T* 10 <*. 3. MSS. 
But if there are fsseta* the allowance shall be according to the 
estate and degree of the deceased. In Stagg v. Punter, 3 Atk. 
199* the testator having desired to be buried at a church 30 miles 
distant, and it not being clear that there would be a deficiency, 
Lonl Hardwickc* C, flowed tioL for funeral expenses. So in 
Offiey v. OfHey, Prtc. Ch. $0, tiOO/. were allowed in respect of 
the testator's quality, and his having been buried in his own 
country. 

(10) See the notes from ( 19 ) to (29) in the following pages. 
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(19| The king, br hil prerogative, shall lie preferred by «*ecu~ 
low in satisfaction of his debt before any other. SI Inst, 99. 

(40) Fioeamnd amerciaments, in the king** courts of record* ore 
debt* of record. Went OJF.*Exec. ch. 10. ? 

V2I) By tint. 33 H. $• c. 3& it » enacted, M that all oblivion* 
and specialties* for suy cause concerning the king ahall lie taken 
<U*mino rrgi, and ahall be of the tame force and effect aa a statute 
staple.” * 

(23) At common liar! executor* and administrators were hound 
at their peril to take cotiusince of debt* of the testator upon re- 
cord *. Hence to an action on a j udgment recovered againat tatn* 
tor or in testate, executors or administrator!! could not pleatf^lhat 
th^ had exhausted^ b asset* in imymcut of debts of an inferior 
nature without notice of the judgment. To obviate the mischiefs 
to which personal representative* were liable, from the difficulty of 
finding such judgments, the star. 4 It 5 W, Sc M, c. 20. a. ?.*di» 
lects, “ that the v»ro|ter officers of the courts of common pleas, 
king's bench, aud exdiequer, shall make u dog get of all judgment* 
entered in the respective courts.” The mode in which the doggcl 
is to 1m made, it detailed in the second section ; mul by h. 3. 
11 judgment* nut doggeted a* the second ta ction directs shall not 
have any preference against executors and administrator* in the ad* 
mini*! ration o f their testator’s or intcstnte*i estates” Tin? «hui* 
struction which has been put oil this section is, that judgments not 
doggeted are thereby placed on a level with simple contract debts. 
Hickey v. Huy ter, tf T. H. 3H4. Hence, to im action 01) a simple 
contract debt of testator or intestate, the persoual representative 
cannot plead an outstanding judgment m tnered against testator or 
intestate, in C. lb, II. it., or Exchccjuer, if it ha* not been dog- 
geted as tin* statute direct*. Steele v. Horke. 1 Boa. It Pul. 307. 

If a judgment he satisfied, or only kept «>»• foot to injure other 
creditors, or if there be any defeasance of the jodgtncut yet in 
force, then the judgment will not avail to keep offother creditor* 
from their debts. \V cut. Off. Ex or. c. 12. ^ 

Between one judgment and another, prccedifticy of priority of 
time is not material, but he who firat *Ueth the executor must be 
preferred, aud before execution tued, it is «t the election of theex- 
editor to pay whom he will first. Went. Off* Exor. c. 19. 

(23 J It is now become the established doctrine, that a decree of 
tin* Court of Chanccty Is equal to a judgment its a emir! of law f : 
and where an executrix of A., who was greatly indebted to diver* 
persons, in debts of differe nt naturr*, lietug sued in chancery by 
some of them, npjieared and answered immediatfty, admitting their 
demands, (songc of the plaintiff* being her own daughter*,! and 
other of the creditor* *«ed the executrix a* law, where the decree 
not being pleadable, they obtained judgments; yet the decree of 
the Court of Chancery, living for a*ju*t debt, amt having a real pri- 
ority in point of time, (not by fiction and relation to the (lug* day 

• little! aa v Hibbios, Cro Eli*. t • P. W«*. 401 . «.(?•) 
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o t term# was preferred in the order of payment to the judgments? 
and the efcecutrix protected and indemnified in paying obedience 
to Mich decree* and oil proceedings against her at low stayed by 
injunction. ’Mprme v. The Rank of England. Decreed first at 
lit RolUbytSi* Joseph Jekyll, Aug. 1735, which decree was m>« 
firmed to' Lord Ttfbot, 0* Nov. I73(i, and Lord Jalbot’K decree 
wgo afWwiirdft uffirmed in parliament f. May 24, 1/37. See also 
Slwillo v. Powell, 3 Lev. 335. fc 

(24) This must be understood of recognisances and statutes/or- 
Jtited, where the recognisances are for heeptbg the peace, good lie# 
havrour, &<?, and the statute* are for performing covenants, &e. A 
'*<$&>**"<* ll0t enrolled was considered in u^|hottf|i»«y: Fairfax, 
I Pftom. 334. ns a liond (the sealing and acjjuowNpgtng of the 
recognisance supplying the want of delivery), and to be (mid as a 
specialty debt. 

(£5) Arrears of rent on a parol lease, which is determined, arc in 
equal degree with ^a bond debt ; because the contract remains in 
the realty, though the term be determined. Newport v. Godfrey, 
3 Lev. 507. and 5 Veutr. 184. See an. exposition of this case by 
Holt, C. J. in Cage v. Acton, Ld. Huyni. 510. jjk 

(56) A debt due for rent reserved npoti a demise by d^P S or by 
parol *, is in equal degree with u bond debt. Gage v. A 
Cartli, 511. 

(57) A bond with a penalty conditioned for the payment of a 
less sum of money on a day, not arrived at the death of testator, 
rimy be pleaded by his executor as a specialty del»t§, as well as a 
forfeited bond ; but there is this distinction between them, that in 
the case of a bond forfeited, the penalty is the legal debt, and as- 
sets may be covered to that amount ; but in the case of n bond not 
forfeited, ns the executor by discharging it may save the penalty, 
the assets can be covered only to the amount of the sum mentioned 
in the Conditio#!!* Where there are several debts by specialty, all 
duo and payable at the death of the testator, if suit is not commeuc- 
ed»by any of the creditors, and notice thereof given to the executor, 
flic may give the preference to whom he pleases, and if he be a cre- 
ditor himself, lie may pay himself lirst. Weut. Otf. Kxor. c. 15. 

Xfiy Voluntary bond is good against an executor or administra- 
te, unless tome creditor be thereby deprived of his debt. Indeed, 
if the bond be merely voluntary, a real debt, though by simple 
contract only, shall have the preference ; but if there be not any 
debt, then u bond, however voluntary*, must bo paid by an executor. 

(5$) Covenants running with the land are binding on the exe- 
cutors, although not expressly named. See Went. Off. of Exors. 
p. 178. «L 17<&. ‘ 

(5p) See YeomAnt v. jtadshttw, Cartb. 376. 

m Ci. Trwp. Talk. *17- k Leman ▼. Fooke, a Lev. $7. 

f 4 Pro. P.C, »7. vd. Fo. a Bro. | Bank of Engtaad v. Merries* 

P.C.455, Twahn>od. loss. , 

t Brava v. ttolfoa^Bani. 
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VI. Admission of Assets (30 J* 


While an executor jp passive, he is chargKiefble only in 
respect of tite assets ; but if he promises to pay a debt of the 
testator at a future dav, he thereby tnakea it his o\yn debt, 
ami it shall be satisfied by his own goods®. * 

A judgment against an executor by default* is an admis- 
sion of assets to satisfy the demand ; and if a be sued 
out on such Judgment^ and the sheriff crirmot find good* of 
the testatol^mfic^bt to answer the demand, the sherifl 
return a detwlup^* 


The preceding case has been considered as a leading case 
on this subject :"hettoe» where A. having executed a boqjl* 
lor the payment of a’ sum of money at tier death 1 *; and the 
defendant having brought an action on the boud against 'the 
plamtiJf as the executor of A. who pleaded non cst factum K 
which w.is found against him, and judgment thereon: on a 
bilthled by the plaintiff to have the bond and judgment set 
Lord Hardwieke, C. being of opinion* that tin* bond 
was good, it became a question, whether the plaintiff was 
not entitled to relief, on the around that there wap a defici- 
ency of assets Lord i lard \n eke decided, that tins plea of 
non e*t ftt< turn, and \crdict thereon, amounted to an admis- 
sion of as., ts; ami that the case was the same with the pre- 
ceding case of a judgmeut by default 

So where m debt in the dc tinct against defendant r (as exe- 


o I*«r \ clu i ton, J. in (coring v. Gur- r Skelton v. Hauling, j Wild. CSS and 
I'Mf, \th it MSA Scp alto l Sauurt 210 d. 

p Kinky l.r igliton, from Holt's MSS. wliirt? ewe Is correctly staled 
1*1 K <><)<> SalW. 3»o. S. C. but not by Mrrjt. Williams, niio e*mmasd^ 
u< cm atcly rt potted. tbv roll. „ * 

«| Hams Jen \ Jackson, | Atk. 2»J2. ^ , 

— ~ — r—i 

(30) All speratr debts, mentioned iu tlie inventory, shall ha 
deemed a*seU ill thp executor’s hands; but the executor uiay din- 
charge himself by Viewing a demand and refusal of them. Sliel- 
lev’s ca>e, per Holt, C.* T . Salk. fc 290*. In the inventory* which the 
defendant had exhibited in the ecclesiastical court, were inserted 
several debts due and outstanding, which defendant charged her- 
self with when received or recovered : Lord Hardwire, C. J* put’ 
the defendant on proof* that she co»fld 4 dbt.rec* lver thosf debts ; for 
she ought in her inventory to have &t tortn which debts wt \f ope- 
rate and which desperate. The defeudaut proved by a wi Inept 
who went to demand several of them# that- he could not reewer 
them ; and accordingly they weie allowed as desperate. South v* 
Pavia, Middlesex Sittings after M. T. 10 G« 3. MSS. * 
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cutor of A* administratrix of B.) upon'a judgment by de- 
fault,' obtained by plaintiff against A. as administratrix, sug- 
gesting that goods of the intestate had come to the hands of 
A. as admimitmtrix, which she had wasted ; defendant 
pleaded, 1, Non detinet , on which issue was joined; 2dly, 
that defendant had fully administered the goods of A. Re- 
plication, that the. defendant had goods of A.. sufficient to 
satisfy* Ac. and issue. The jury on the last issue found 
assets of A. in the hands of defendant. On the other issue, 
the plaintiff produced the judgment by default against A., 
on which he relied as evideuce of assets admitted by A., and 
a devastavit by A. Lee, C. J. (delivering tup opinion of the 
court) said, that he could not do it better than in the words 
Of Holt, C. J. in Rock v. Leiffhton. Having read that case 
ftpm Holt’s notes, he observed, that it appeared from that 
case, that If an executor will not take advantage by plead- 
ing, but suffers judgment to go by default, such judgment 
is an admission of assets, and is as strong against an execu- 
tor, as if assets were found by verdict on a plene admi/ds- 
travit ; and, notwithstanding the objection, which had been 
raised on the ground of the statutes 30 Car. 2. c. 7- (31) and 
4 A 5 W r & M. c. 24. s. 12. he was clear, that the action in 
the case then before the court \jas well brought. 

On the authority of the preceding cases of Rock v. Leigh- 
ton, Ranuklt'ii v. Jackson, and Skelton v. |!a\vTm/j, it was 
holden 9 , that where an executor (to an action of debt on 
bond) bad pleaded payment, which was found a&aint him, 
and judgment accordingly, it opeiatcd as an admission of 

* i 

» Enriny v. Veters, 3 T. ft. Gss. 


" ftM) By stat. 30 Cur. 2. c. 7. s. 2. (made perpetual and enlarged 
by 4 & $ W, & M. c.^4. «. 12.) u The executor* aiul ad in mis- 
V tfaitoci of executors of their own wrong, or administrators who 
91 have wasted and (on vet ted the assets of the deceased to their 
u own use* shall be chargeable in the same manner ns their testu- 
u tor or intestate would hntte been if living/* A doubt having 
arisen upon the preceding clause, whether it extended to the exe- 
cutors and administrators of any executor or administrator of right, 
^who, for want of privity, were not before answerable for the debts 
due from the first testator or intestate, although such executor or 
administrator of right h*d%een guilty of a devastavit or conversion, 
it was enacted by stat. 4 & 5 W. & M. c. 24. s. 12 . «« that the exe- 
14 cutor and administrator of such executor or administrator of 
“ right, who should waste or convert to his own use the estate of 
f* his testator or intestate, should he chargeable in the same matt- 
f? ner as bis testator or intestate would have been/’ 
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assets: and a writ of Jt. fa. having been sued out on, the, 
judgment, to which the sheriff had returned a devastavit, 
and an action having been brought against die executor 
ou the judgment suggesting a devastavit; it wa&holdeiu.that 
the production' of the record of the judgment, the ..writ of 
fi. fa., .and the sheriff's return, was sufficient evidence to 
support the action. 

If an ex&utor pay interest on a bond* due from his testa* 
tor*, it will not conclude him from alleging want of assets to 
pay the principal, but it relieves the creditor from the neces- 
sity of proving as&ts, and throws the onus on theotherjftde. 

Where defendant binds himself as adnfinistrator*, to wide 
by an award touching matters in dispute between hia in tea* 
tate and ^mother, ana the arbitrator awards, that defendant 
as administrator shut! pay a certain sum, it operates as an 
admission of assets between those parties, and defendant 
cannot plead plene adminhtravit to an action of debt on the 
bdpd ; because the giving such bond is an undertaking tg 
pay whatever the arbitrator may award. And in such case, 
if op. attachment be moved for against the administrator*, 
for the nonpayment of the money awarded, he cannot de- 
fend himself against it, by suggesting a deficiency of assets; 
for a submission to arbitration by a personal represen • at ivc 
is considered as a reference, not only of the cause of action, 
but also of the question, whether or not he has assets. And 
when the arbitrator awards that the personal representative 
do pay the amount of the plaintiff’s demand, it is equivalent 
to determining, as between those parties, that the personal 
representative had assets to pay the debt. 

But mere submission to arbitration is not of itself an ad* 
mission of assets*; for in a case where the arbitrator only 
ascertained the amount of the demand, without ordering the 
administrator to pay it, it was hoiden, that the administrator 
might plead plene administravil. 

t Cleverly v. Brett, B. R. 11 G. .1. u Barry*. Rash, 1 T.R. 60 I. 

cited in Pearson t. Henry > sT. R. x VVorlhinytou r. Barlow, 7 T. R. 453. 

s. See 2 Yes, *5. y Pcaraeo t. Henry, 5 T. It. 6. 
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*!$f' Pf- Actions by Executors and Administrators. 

. . \. What Actnms may le brought by ExjecutQTS and 4<*~ 
infniitrfitors. — By, the common jaw, executors migjit, have 
maintained actions to recover debts due to their testator, but 

VL ' it ^ * . * i» * .1 


executors had not \dd actions for a trespass to their 

testators, as of thc^goods of the said testators^grried axcap 
in their fife , it is enacted, “ that the executors in such cases 
4€ shall have an action against the trespassers (32) in like 
** manner as they, whose executors thejf ah?; shoultUrave 

♦‘had if they were living.” 

. * . M& ■ 

Tins statute has been expounded largely, with respect to 

the persons and the actions. With respect to the persons*, 
it has been holdett, that an administrator is within the equity 
of this statute, and shall have trespass for goods carried 
away in the life-time of the intestate. With respect t# the 
actions, it has been resolved*, that where, upon a church 
becoming void, the bishop collated wrongfully, mid the 
patron died, the executor of the patron might, by the equity 
of this statute, maintain a r/uare impedit (33). So an execu- 
tor may have an action of trover for the conversion of the 
testator’s goods in his life-lime* ;*or an action of debt ou 
stat. 2 & 3 Edw. <i. c. 13. for not setting out tithes due to 


a Smith v. Colgity, Cro. Kli*. Dni 
• 4 Leon. 15. Chsc ft.l. cited ill 1.4: M.i- 
•Oli ▼. Dixon, Sir W. ioun. i?4, 5 . 


b Ruilaud ». Rathuwl, Crn. Ella. 377. 


*• Th‘m act docs not speak of actions of trespass , though 
tmlro&nnce put is proper for such un art ion ; hot it speaks of actions 
for a trespass done to the testator** goods, and it enact* that in 
such ciines executors shall have an action against the trespasser ; 
apparently using the word trespass, as meaning a wrong done 
generally, and the trespassers ns wrong doers; it does not specify 
the nature of the action.** Per Lord F.llenhorough, C. J. in Wil- 
son v. Knuhley, 7 Ea?»t, 134, 5. See aLo the opinion of Lawrence, 
J. to the same edect, 7 East, I3C. “ This statute is a remedial 
law, which bos always been taken by equity, and wherever there is 
h matter of fbroi>erty in question, it is brought within the statute.** 
fttPowtll, J. Ld. llayin. 974. 

(33) Eject io firm* will lie at the suit of an executor for the 
ouster of his testator. 7 H. 4. 6. b. Bro. Abr. Esor. 45. S. C. 
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the testator* ; or an action on the case against the sheriff for 
a talse return made in the life of tire testator to a fi. fa. viz. 
that he hail levied only so much, part whereof he had sold, 
and part remained in nis hands for want of purchasers 4 ; or 
an action of debt on a judgment against ah' executor, sug- 
gesting a devastavit ‘in the lifedinte of plaintiff's testator*. 
In like manner, it has been holden, that an administrator 
may maintain an action against the bailiff of a liberty for 
executing a fi. fa. anil removing the goods off the premises, 
before the landlord (the intestate) was paid a year’s. rent, 
pursuant^, the sfet. 8 Arm. c. If'. But ah executor shall 
nof have trespjuSs .de clauso fracto* ; for marilur cum pef}ond 
ilia actio. . 

By stat. 11 Geo, 2. c. 19. s. 15. “ Executor or administra- 
“ tor of tenant for life, ori whose death any lease of lands, 

“ ,&c. determined, shall in an action on tilt: case, VCCOVCr, 

11 from the under-tenant, a proportion of the rent reserved, 
4 according to the time such tenant for life lived of the last 
“ year, or quarter of a year, or other time iu which the said 
w r rent was grow iu ^ d uc.” 

By the common law h , an executor or administrator could 
not nave an action of account ; because it was founded on a 
matter in the privity of the testator; but now, by stat. 13 
Kdw. 1. e. 2d., “ An executor shall have an action of account 
** upon an account with his testator.” 

By 23 Kdw. 3. stat. 5* c. !n “ Executors of executors shall 
“ have actions of debts, accounts, and of goods carried 
44 away of the first testators, in the same manner as the first 
“ testator should have had.” 

Administrators derive their authority to bring actions from 
the stat. 31 Kdw. 3. e. 11. which provides, that “ where a 
44 man dies intestate, the ordinary shall depute the next and 
“ most loyal friends (34) to administer his goods, whict£*le- 
“ puties may bring actions to demand and recover, ase&ecu- 
“ tors, the debts due to the intestate.” 

r Morrtun’s cane, \ Vcotr. 3o. f Pnljjravc v. YViudhaw, Sir. 

«l William* t. Lord Raym. 40. k B»o. £x«r«. UO. 

r Berwick v. Andrew*, Ld. llaym. 973. h S lust. 404 . 


(34) A subsequent statute, 21 II. 8. c. 3. s. 3., in case of >utes« 
tacy or executors refusing to prove, directs the ordinary to grant 
administration to the widow or next of kip; and where two pr more 
stand in equal degree, to accept which he pleases. 



EXECUTOR. 


ws 

An Administrator cannot have an action for a breach of 
promise of marriage to the intestate, where no special damage 
ta*aUeged'. 

a. Executors and Administrators must join in bringing' 
Actions . — It is a general rule, that, if there art two or more 
executors, and one proves the will, they must all join in 
bringing actions; and if they do not, the defendant may plead 
in abatement, that there are other executors living not named k . 
In this plea it is not necessary to aver, that the executors not 
named have administered 1 ; because they may administer at 
their pleasure. So where there are two or mort administra- 
tors, it is necessary that they should join in bringing actions 1 *. 

And this rule, viz. that all the executors shall join, holds 
even where some of them refuse before the ordinary"; be* 
cause the refusing executors may come in at any time", and 
administer, notwithstanding their refusal, either during the 
lives of their co-executors who have proved, or after their 
death'. 

The like law is, where some of the executors are infants; 
they must all join, and tiiey may all appear by attorney ; 
for those of full age may appoint an attorney for those within 
ages. So where there are two executors, one of full age, 
and the other within age; and the executbr of full age is 
appointed administrator, durante minori estate of the other 
executor. 

A. made B. and C., who was an infant under seventeen, 
executors ; B. only proved the will and brought debt as exe- 
cutor against defendant (omitting C.) Plea in abatement, 
that C. was made an executor with B., ami is yet in full life, 
not named', Stc. Replication, that C. was of the age of one 
year, that B. proved the will, and had administration com- 
mitted durante minori estate, and that C* is still under seven 
yearn of age. On demurrer, judgment for defendant; for, 
although by the administration committed durante minori 
estate B. bath the full power, yet C. the infant, being execu- 
tor, ought to be named. » 

3. Of joining several Cautes in one Action by Executors 


& Chamberlain r. Williamson, 9 M. k 
S. 40*. 

k R«*. 140. b. Bros Eton. pi. 69 . Fife. 

Abr. Kxors. pl. 49. 

I 4|B*3. 94. ft* , 

nt Ito. 140. b. 

P Hciisloe's case, 9 Rep, 90. b. 


o Bro. Exon. 117. Fits. Abr. Exon. 
96. 

p si Edw. 4. 93 . b. 94 . a. recognised 
by Holt, C. 3. In Wankfordx. Wank, 
tord, Salk. W. 

q Fox wist r, Tremain, 9 Sound, si 
1* Smith v. Smith, Yelv. wo. 1 BrownL 
101 . S.C. 


* 1^'BCtJTO^r* 

(35).— In order fe join several causes m one action* the action 
must be brought as to all sucfe causes in thesame right (06). 
Hence, a cannot join, in the same action, a demand, 

as executor or administrator, with another demand, which 
accrued in his <owu right The reason is, because the funds, 
to which the money and . costs, when recovered, are to be 
applied, or out of which the costs are to be paid, are differ- 
ent ; and the damages and costs being entire, the plaintiff, 
cannot distinguish bow much he is to have in his representa- 
tive character, and how much he is to hold as his own. 
Hence, if $$8 holden in Rogers v. Cook, Salk. 10. that a 
count on ‘ait indebitatus assumpsit to A. as administrator, 
could not be joined with a count on an insimul con^putassct 
in his own name* 

It is frequently difficult to decide what causes of action 
an executor may join wjicu suing in his representative cha- 
racter. In King y. Thom, 1 T. R. 4S9. Butler, J. (adopting 
the rule laid down in Bull v. Palmer, 2 Lev. 107>. and Mason 
v. Jackson, 3 Lev. 00.) thought that the solution of this 
question depended 6n this, viz. Whether the sum or goods, 
when recovered, would be considered as assets of the testa- 
tor; if they would, then the plaintiff might sue in his repre- 
sentative character. In Cockerill v. Kynaston, 4 T. R. 281. 
the same learned judge expressed the same opinion; which 
was adopted by Lawrence and Le Blanc, Js. in Ord v. Fen- 
wick, 3 Fast, 110.; and in Cowell v. Watts, 0 Fast, 405. the 
court of K. B. agreed, that where the sum recovered, and 
costs, must be applied to the estate of the testator or intes- 
tate, the counts might he joined ; and that those cases, in 
which the rule had been laid down, that counts might be 
joined, wherever the money recovered under them would be 
assets, afforded the best guide to the court in the solution of 
questions of this kind. Upon this principle it was holden*, 
that a count, upon a promise to the plaiutiff as adnakdltra- 
trix, for goods sold and delivered by tier after the deaths of 
the intestate; might be joined w ith a count, upon an account 
stated with her, as administratriv, of money owing from the 

a Cowell v. Watt:;, 6 Cast, 40 5. 


(35) “ The cases oh this subject are somewhat perplexed.** ]Ld* 
Elifenborough, C. J. 3 East. l 10. 

(3G) In Petrie v. Hannay, 3 T. R. 6 . 59 . Buller, J. said, that it 
was the Constant practice to joiti iu the same declaration acouftt 
for money had and received to the use of the executor assuch, and 
a count for money had and received to the use of the testator. 
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defendant to the plaintiff an administratrix, and a promise to 
pdjr ber as administratrix. Jn Ord v. Fenwick, 3 Kast, 104. 
on Writ of error after verdict and judgment in C. B. it was 
resolver), that % count for money paid by the plaintiff as exe- 
cutrix might be joined with a count* for money paid by the 
testator.; because it did not appear but that the executrix 
mi^ht halve been compelled to pay the money upon an obli- 
gation by the testator as surety for the defendant, to repay 
which the iaw would raise an implied promise by the de- 
fendant to tlje plaintiff as executrix (Of J- 
- it must be observed, that if executors take %$ote or bond 
from a debtor to the estate of their testator, the executors 
must declare on such note or bond in their own names, and 
not in their character as executors; and fchty cannot join a 
count on such note or bond, with counts on Causes of action 
accruing to them in right of testator (38). 

In Betts v. Mitchell, 10 Mod. 313. the plaintiff declared, 
upon several promises made to his testator, and also on a 
promissory note to himself as cj teuton and it was insisted, 
that the last count could not be joined with the fonder 
counts, the words, M as executor,” being only a description 
of the plaintiff's person, whereas the note was made to him 
and transferrable by his endorsement, and would go to his 
administrator, and not to the administrator fit bonis non; and 
this reasoning was adopted by the court, who gave judgment 
for the defendant, on demurrer to the declaration. So where 
the plaintifls*, as executors, declared in the debet and deli net, 
on a bond given to their testator, and also on a bond given to 
themselves a* executors ; it was rcsojved on special demurrer 
to the declaration, that the two causes of action could not be 

joined- 

I Hosier and Knottier r. Ld. .Arundel, 3 Oon. Sc Pul. 7. 

■W * — — — * 1 ■ — 

(3^) In Hcnshall v. Roberto and another, 5 Ea*t, 154. Lord £(- 
lenbovough , C. J. seems to have been of opinion, abut a conut on 
a promise to plain tiff, ns executor, on an account stated with plain- 
tiff, as executor, concern big money due to plaint ijf f as executor, 
could not be joined with other counts on promises made to the 
testator. 

(38) Buf in King v. Thom, 1 T. R. 487., it was bolden by Ash-, 
hurst and Buller, da, that a count against the defendant as acceptor 
of a bill of fxthang#, ‘endorsed by the payee to the plaintiffs, sur- 
viving executors ofj.S. its right of the plaintiffs as surviving exe- 
cutors* might be joined with counts for money had and received 
by defendant to tlfce use of plaintiffs as executors, and on au ac- 
count stated with plaintiff* as executors. 
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VI 1 1. Of Actionsagainst Execution and Administrators. 

1. What Actions maybe maintained drains t Executors .— 
It * is a genera! rule, that an action, wherein the testator 
might have waged his law (39), cannot be maintained 
against his executors or administrators 9 . Hdnce, debt on a 
simple contract, as on a promissory note*, will not lie 
against an executor or administrator. So debt does not lie 
against an executor? or administrator* upon an award made 
in the life-time of the testator or intestate, if the executor 
or administrator demurs to the declaration. But if the de- 
fendant pleads in bar to the action, and a verdict Is found 
against him, he ohnnot take advantage of it afterwards, 
either in arrest of judgment or by writ of error*. No incon- 
venience results from this rule of law, since the debt may 
he recovered in an action of assumpsit, which will lie 
agdinst an executor or .administrator*, notwithstanding it is 
in form an action of trespass on the case. Neither does the 
maxim, actio personalis moritur cum personi 1, afford any ob- 
jection to the bringing this action; for an action upon a 
promise upon a good consideration, without specialty, to 
do sf thing, is not more annexed to the person than a cove- 
nant by specialty to do the same thing. This point was so- 
lemnly determined in Norwood v. Rede, Piowd. 181., and 
Pinchou s case, 9 Rep. 80\ b., where actions of assumpsit 
were brought against executors for the non-payment of mo- 
ney due from their testatois. And in Carter v. Fosset, Palm. 
329. and Cro. Jac. tt(»2. it wan reach ed, on error, in the Ex- 
chequer Chamber, that assumpsit would lie against an exe- 
cutor for the breach of a collateral promise made by testa- 
tor. The declarations in Norwood v. Rede, and PinchonV 
case, contained averments, that the defendants, the execu- 
tors, had assets to pay the debts of the testator ? but*- hr 
Cottington v. Ilulett, Cro. Kliz. 69., this was holden unne- 
cessary, on the ground, that want of assets was matter of 
defence. 

* . 

Assumpsit will not }ic against an executor* for a legacy 

«t Bro. F.\om. so s Bowjer v. Garland, Cro. Elis. Coo. 

at Barry ▼. Robinson, 1 Boi. St Col a Plofctl. |8tf. a. «■ 

N tt. 393 . b Ftlnerv.UtffOiMLflt.aoi s 

y Hamptou ?. Boyar, Cro. £liz. 557. c Deck* v. Slfult, 5 T. R. byo. 


(39) Wager of law, though it has fallen into disuse, is not *Ik k 
lished. See I Bos. k Pul. N. R. 297* 
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ffdyftbfc out of the geneittl funds of tfie testator, although 
wmtM be averred in the declaration ; for the law will not, 
'worn the mere circumstance of an executors being possessed 
of assets, imply a promise by him to pay such legacy. But 
an action "may be maintained by the legatee 4 of a specific 
chattel, against an executor, after his assent to the bequest. 

An acting executor having once received % and fully had 
under his control, assets of the testator applicable to the 
payment of a debt, is responsible for* the application thereof 
to that purpose; and such application Imvmg been dissip- 
pointed by the misconduct or his cc£executor, whom he 
4 employed to make the payment in question, he is liable for 
the consequences of such misconduct, as much as if the 
misapplication had been made by any other agent of a less 
accredited and inferior description (40). 

Where a sheriff levies money under a f. fa . and dies, an 
action may be maintained against his executors for the money 
so reccived f . 

Trover will not lie against an executor for a conversion by 
his testator*. In this case, the maxim, actio personalis mori - 
tur cum persona applies (41). 

By stat. *29 Car. 2. c. 3. s. 4. 41 No action shall be brought 
4< to chaise any executor or administrator upon any special 
“ promise, to answer damages out of his own estate, unless 
“ tiie agreement upon which such action shall be brought, 
44 or some memorandum or note thereof shall he in writing, 
“ and signed by the party to be charged therewith, or some 
44 oilier person thereunto* by him lawfully authorized.” 


<1 Doe t. Guy, ** Cast, 1 >0 f Perkinsua v. Gilford, Cro. Cor. 539, 

C CYooac v. Smith ou 4 another, 7 Dut, g Hatnbly r. Troll, Cowp. 371. 

S4& 


(40) By the old law, there was a distinction between executors 
and trustees, it was laid down m a general rule, that where exe* 
cutors joined in a receipt, both having the whole power over the 
fund, both were chargeable; where trustees joined, each not hav- 
ing the whole power, and the joining being necessary, only the 
person receiving the money was chargeable ; tut the rule as to exe- 
cutor* has been in some degree relaxed. See the opinion of Eldon, 
C. in Chambers v. Mitichiu, 7 Ves. jun. 197 ,' 8 . 

(41) It extremely difficult to collect from the cases on this 
subject any general rules with resjiect to the application of this 
maxim. See. however, Scqcant Williams’* note ( 1 ) to the case of 
W heady v. Lone, 1 Sound. >219. 
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At the common law, an executor or administrator coukl 
not have been charged on any special promise to answer da- 
mages out of his own estate, unless such promise had been 
made on a sufficient consideration. The statute has not 
made any alteration in this respect The promise, though 
ijo writing, still requires a sufficient consideration to support 
it h . And 1 the consideration as well as the promise must be 
expressed in the writtenmemorandum or note. 

2. What causes of Action may be joined against Executors. 
t— S everal demands, some of which accrue from the de- 
fendant in his own right, and others in right of- another, 
ought not to be joined in the same action ; because such 
demands require different picas and different judgments. 
Hence, if a declaration against an executor or administrator 
contains counts, which charge him in his representative cha- 
racter, and counts, which charge him in his own right, such 
declaration will be bad, for misjoinder of cause of action, 
either on general demurrer 11 , or in arrest of judgment, or ou 
writ of error. 

The four first counts in the declaration were on promises 
made by the intestate 1 ; the fifth stated, that after the death 
of the intestate , the defendant, as administratrix, was in- 
debted to the plaintiff for money, by the defendant, as such 
administratrix,* had and received to the use of the plaintiff. 
On special demurrer, assigning for cause, that the two 
causes of action, the one from the intestate, and the other 
from the administratrix, could not be joined ; the court 
were clearly of opinion, that they could not; because the 
last count stated a cause of action after tlie intestate’s death, 
which would exclude one of the pleas that might be pleaded 
to the other counts, and would warrant a different judgment. 
So, counts on promises by the testator, cannot be joined with 
counts for mouey had and received by the defendant as exe- 
cutor®, or for money lent to defendant as executor n , jpr on 
account stated of money due from defendant as executor*, 
because the former charge the defendant in right of the tes- 
tator, whereas the latter charge him in his own right. 

But where an action was brought against an administra- 
trix 1 *, and the three first counts of the declaration were on 
promises by the intestate, and the last was on an account 
stated between plaintiff and defendant, as administratrix, of 

h Rami v. Hughes, 7 T. R. 350. n. m Brigtlcn v. Porks, 2 Bos. & Pul. 424. 
i Wain v. Warltcn, 5 Kant, lo. am) Rose v, Bowler, 1 H. Bl. 108. 

k Brigdenv. Parks, 9 Bos & Pull. 424. n 1 II. Bl. 108. * 

I Jeuttitigs v. Mvwuiin, 4T. R. 347* • Ibid. 

p Sccar v. Atkinson, 1 H. Bl. lOgi 
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rQtteepojcing from the intestate, and in Consideration Of the 
igktwate-being founcMudebted, a promise by defendant, as 
administratrix, to pay ; the Court- wer£ of opinion that there 
not any nysjoindei* Of actfon, that the defendant was 
charged as admifiistratrix in all the counts, anefcthat this was 
thefcouimon mode of declaring, to save the statute Of limita- 
tions. * 

ToJSr count in covenant, charging ^he. defendants, as exe- 
cutors, for breaches of covenant by their testator as lessees, 
who had covenanted for himself, liis executors, and assigns 
m&y be joined another cotfnt, charging {Jpem* that after the 
testator^ death, and t£eir proving the will, and during the 
term, the demised premises came by assignment to one D. A., 
against* whom breaches were alleged ; and concluding, that 
soiteither the*testator, nor the defendant^ after his death, 

. nor D. A. ^nce the assignment to him, had kept the said 
covenant, but had broken the same. 

3. What Executors are to be made Defendants. — It has 
been observed, that in actions brought by executors, it is 
necessary, that where there are , two or more, they should 
all join. Whether they administer or not, if one of them has 
proved the will. B^t this is not necessary when actions 
are brought against theta*; for the mere circumstance of a 
person being named executor does not compel the plaintiff 
to make him a defendant,* unless . he has * administered. 
Hence*, where executors, defendants , plead in abatement, 
that there are other executors not named, they must add, 
that the exetutors not named have administered ; for the 

E laintiff is bound to take notice of such executors only as 
ave administered. Although executors cannot sever in de- 
claring, yet they may in pleading. Hence, Although infant 
executors may sue by attorney with executors of full age f , 
because those of full age may appoint an attorney for those 
within age, yet they must defend by guardian. If any of 
the Executors die u , actions must be brought, not against the 
surviving executors .and executors of deceasedS&ecutors, but 
against surviving executors only* • ~ 

If there are.two or more administrators, they must all be 
made defendants x . An executor de son tort mast be declared 
against as a rightful executor . 

q Wilson ▼. Wigg, u aLeon. ]Q 3 . Bro. fixers. 99. Fils, 

r Bro. fixqrs. pi. 69. Abr. Exor. 23 . - 

a Swallow v. Eralttrsoi), 1 Lev. 161. x Reg* i4t>. a.b. 
t FrescubaUH v. Kiojptoii, Str. 7 « 3 . 7 Alexander v.iLane, Yclv, 137. 
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IX, • Of the Pleadings, ^and herein of the Right hf Re- 
tainer— Evidence^ — Costs— -Judgment. 

\ « + 4> > S 

Ajt executor may plead the same plea in 4»ar”, that* his 
testator might have pleaded ; as, in an action ^of assumpsit < 
he may plead, that his testator did not undertake or pro- 
- mise ; or in covenant, or debt on bpnd, that it^is not tfye^ 
deed of the testator. So an executpt may plead in bar, that* 
he has fully administered all the goods apd chattels which t 
were of the deceased at the time of his death. This plea is 
termed a plea of plene administravit . In like manner an exe- 
cutor may plead an, outstanding debt, as a judgment, in " 
which plea it is not necessary for the executor to aver tha| 
the judgment w as had for^a true and just debt*; for thia 
shall be presumed. So where an executor pleaded* that his 
testator entered into a bond conditioned for the payment of 
a sum of money at a day past, beyond which he had not' 
assets; it was holden sufficient, although it was not averred 
that the bond was entered into for a true and just debt; for 
it shall be intended that it was. ' And the same' intendment 
shall be made, where an executor or administrator pleads a , 
bond debt due to himself and retainer*. 

The ancient way of pleading an outstanding bond was to 
set forth the bond only ; but the modern way is to set forth 
the condition also. 

When the day of payment 4 , mentioned in the condition 
of the bond, is past in the life-time of the testator, the 
penalty is the legal debt; and although an executor, in 
pleading it as an outstanding debt, sets forth the condition of 
the bond, yet that will not deprive him of the advantage of 
covering the assets to the amount of the penalty. But when 
the day of payment is not arrived at the death of the testa* 
tor, if the executor sets forth the condition, the assets can 
be recovered onfjf to . the amount of the sum mentioned in 
the condition ; for the force of the bond is suspended until 
the condition is broken. + 

To an action of debt on bond for 300/. e against defendant, 
as executor, he pleaded that the testator was bound in a 
statute for the same sum, and that he had assets to the 


z Com. Dig. Pleader, (3 D. 8.) 
a 1 Lev. 300. ■ 

b Lake v. Raw, Carth. 8. $ 
c Picard v. Brown, 6T.R. 550. 

VOL. II. * 


d Bank of England v. Morrice, Str. 
1028 Hardw. C. J. delivering tbc 
opinion of Ibe court 
Philips v. Echard, Cro. Jac. 8. , 


H 
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amount? 0/ 80 Z. only, to satisfy that, statute, which remained 
yet in force and not paid. On demurrer, it- was objected, 
that it was not averred in the plea, that the statute was made 
for debt, and that the debt was not satisfied; for if it were 
for the performance of covenants, it was not reasonable that 
it should be a bar to debt on a bond already d&e, when, per- 
haps, the covenants would never be broken (4*2), in which 
case there Would not be any cause of suit or extent thereon. 
But the court resolved, that the plea was good; for, as it 
was averred that the* statute was in force, and the money 
not paid, it was good enough primd facie, and it should be 
intended to be made for a just debt, tintil the contrary was 
shown. , . / 

An executor f may plead an outstanding judgment reco- 
vered in an action of debt on a simple contract against the 
executor, although the executor -anight have reversed such 
judgment, since debt cannot be maintained against an exe- 
cutor on a simple contract. 

If an action be brought against several administrators 5 , 
they may plead^ an outstanding judgment recovered against 
one of the defendants ; for a recovery against one adminis- 
trator shall bind him and his companions. 

After the commencement of an action, an executor can- 
not pay another creditor before such other creditor has re- 
covered judgment, but the executor may confess a judgment 
for the damages laid in the declaration h , without ascertain- 
ing those damages by writ of inquiry, provided they do not 
exceed the real debt. If they do, the plaintiff may reply 
that such judgment was not for a true and just debt. 

An executor may confess a judgment to a creditor in equal 
degree with the plaintiff’, pending the action, and plead it 
\n bar 1 . Biit if. a plea of judgment recovered on a simple 
contract, be pleaded by an executor to a debt on bond, it 
must be averred, that such recovery was had before notice 
of the bond debt*. * 

An executor may plead, puis darrein continuance, unre- 

f Palmer v. Lawson, 1 lev. 200 . i Waring v. Danvers, 1 P. Wins. 295. 

g Further v. Further, Cro.Eliz. ( 471 - ) Morrice v. Bank of England, Ca. 
n Waring v. Danvers, 1 P. Wms. 295. Temp. Talb. 225. S. P. 

10 Mod. 496. 3 P. Wins. 401 . k Sawyer v. Mercer, 1 T. 11 . 690. 


(42) It was agreed by Fenner, Gawdy, and Yelverton, Justices, 
that a statute for performance of covenants was not a bar in debt 
♦11 bond, if none of the covenants were broken. 
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verfced judgments, on simple contract debts of the testator, 
recovered against the executor in suits commenced siuqe he 
pleaded the general issue in ba r#in the principal case; and 
though he might have demurred to such actions, he is not 
bound so to do 1 . 

Where judgment was given against A. in the Common 
Pleas, who afterwards entered into a statute and died ; and 
his administrator brought error on the judgment, and, pend- 
ing that suit, paid .the statute, and afterwards the judgment 
was affirmed ; upon a sci. fa . to hate execution tliereop, the 
administrator pleaded payment of the statute, beyond which 
he had not assets. It waA adjudged a good plea, because, at 
the time of the execution* of the statute, the administrator 
could not plead the judgment in C. ?♦, because it was doubt- 
ful whether it would be affirmed or not®. 

To a*plea of an outstanding judgment, the plaintiff may 
reply, that the judgment was obtained by fraud and covin. 
And in a case where an executor, defendant, pleaded two 
outstanding judgments, to each of which the plaintiff re- 
plied fraud, and traversed that the debts recovered were due 
for just debts 11 : the replication was hoiden good on special 
demurrer, the court observing, that the plaintiff plight tra- 
verse the special matter, or rely on the fraud generally at his 
election (43). 

A judgment confessed by an executrix to a creditor of 
the testator, as well for his own debt as in trust for the debts 
of many of the creditors, cannot be pleaded in bar to an’ 
action brought against her by another creditor of the tes- 
tator®. 

Where the statute of limitations 1 * is pleaded to an action 


i Prince v. Nicholson, 5 Taunt. 665. o Tolputt v. Wells, l M. & S. 395 . 
111 Rede v. Berelocke, Yelv. 29. p Hickman v. Walker, Willes, 27. 

n Tietliewy v. Ackiand, 3 Saund. 49 . 


(43) Saunders observes, that this is an anomalous case, and 
against the rules of law, wjiich condemn double pleading, but ad- 
mits that it has been allowed in this .particular case several times, 
and cites Turner’s case, 8 Rep. 132, 3. and Tresham’s case, 9 R*p. 
108. So Serjeant Williams, in 1 Saund. 337- b. n. (2). <c This 
is an anomalous case, in which the plaintiff is permitted to reply 
to every judgment, or some of them, without beiug guilty of 
duplicity, omitting the rest; but the better way teems to be to 
answer such judgment only as the plaintiff knows to be obtained by 
fraud” 


Ha t 
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brought by an executor on a promise made to his testator, 
tne six years are computed from the time wtpn the action 
first accrued to the testatpr*and not from the time of proving 
the will. 

But where money belonging to the estate of an intestate 
ii received by A.* after the death of the intesfclte, and more 
than six years afterwards B. takes out an administration, it 
Seems that the time of limitation must be computed from 
the day on which the letters of administration were grant- 
ed (44); and, consequently, if B., within six years from that 
tlay, brings an action for money had and received against A,, 
the statute of limitations will not operate as a bar (45). 

As to the proper mode in which an executor ,of an exe- 
cutor should frame his plea, the following case deserves at- 
tention ; , 

Plaintiff, assignee of lessee for years, sued the defendant 
Us executor of B., executor of A., the lessor in covenant 
Upon the original indenture of lease, for a breach of th$ co- 
venant for quiet enjoyment of A. r , and since his decease by 
defendant. Defendant pleaded, that he had fully adminis- 
tered all the goods of A., the first testator. On demurrer, 
it was holden, that the plea was bad, inasmuch as it^only 
gave an answer to one part of a case which pointed at two 

H Curry v. Stephenson, Carth? 335. r Wells v. Ty dell, 10 East, 315. 

Skiun. 555. S. C. See tlie *ecoid, 

4 Mod. 372. 


(44) u For before administration granted, there was not any per- 
son who could claim it, and the statute begins to operate only from 
the time a right to demand the thing in question vests in some per- 
son.” Per Gwillim, 4 Bac. Abr. 47 9 . 

* (45) I have stated this position with an ut t ridel ur, because the 
principal question in Curry v. Stephenson, and on which alone the 
decision ot the court was pronounced, was, whether the plaintiff 
ought not to have* concluded his replication withTa verification, in- 
stead of concluding to the contrary# The opinion on the statute 
of limitations, as stated in the text, was, according to Ohrthew, ex- 
pressed by Holt, C. J. who relied on Standford’s case, cited in Saf- 
tin’s case* Cm. Jac. 60 , 61 . and 5 Rep. 123. where a similar ques- 
tion was decided on the statute of fines. It may be observed, that 
the safne question upon the statute of limitations arose and was ar- 
gued in Nunn v. Wilsmore, 8 T. R. 521. but the circumstances 
of that case rendered it unnecessary for the court to decide it ; 

text, therefore, stands on the single authority of 
C^hief Justice Holt, * * 
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kinds of misMgtf ication of those funds which were liable to 
the plaintiff's Smdhd. Le Blanc, J. observed, that the de- 
fendant might discharge himself in two ways; either by 
shewing that the first executor fully administered all the 
goods and chattels of A. which came to his hands, and that 
the defendant, since the death of the first executor, has dufy 
administered all that 'he has received of A* f s assets; or he 
might shew that he has received no i assets of the first exe- 
cutor. But, as the plea now stands, he leaves unanswered 
every thing respecting the assets of the first testator which 
came to the hands of his executor, and merely answers as 
to his owp application. Bayley, J. added, that the plaintiff 
was entitled to recover his debt in either of two events ; if 
the defendant had received assets of the original testator, 
and had not properly applied them ; or if the defendant had 
received assets of the first executor, and the first executor 
had received assets of his testator, and had not duly applied 
them. The defendant lias only answered as to one of those 
events ; but the plaintiff may be* entitled to satisfaction out 
of both funds; and, therefore, he is entitled to have the 
issue so framed that if any thing be forthcoming to him out 
of either fund, he may be able to avail himself of it. 

See further as to pleading the statute of limitations, and 
statute of set-off, by and against executors, ante tit. Assump- 
sit, and tit. Debt 

Of the Right of Retainer . — A lawful executor or admi- 
nistrator'j when sued by a creditor of the deceased, may 
claim a right of retaining the assets in satisfaction of a debt 
due to himself, provided such debt is equal or superior in 
degree to that churned by the creditor (46). 

Where an action is brought against a defendant as executor 
(which ia the case, as well where thb defendant is chargqi 
as rightful executor, as when he is changed as executor de 
son torty) and he claims to retain as executor or administfi^ 
tor, he ought to set forth the letters testamentary 1 , or me 
letters of administration 11 , in order that it may appear to tne 

a 1 Keb. 285 2 Vent, ISO, Sty, 337. t Atkinson v Rawson, 1 Afod. 208 . 

Vaughan v. Brown, post. p. 7-69. u Caverly ?. Ellison, T. Slones, 23 . 


(46) In Rock el ley v. Godolphin, % Show. 403. and T. Raym, 
483. the court inclined to think, that an administrator might plead, 
to an action of debt on bond, a retainer in satisfaction of a bond 
conditioned for the payment of money to trustees for the use of the 
administrator. 




EXECUTOR. 


f5» 

court, that lie is such a person as is entitled Unretain ; for an 

(Executor de son tort is not &o entitled*. * *** 

But where the plaintiff sues the defendant administrator % 
and he claims to retain as, administrator, it is not necessary 
that the letters of administration should be set forth, because 
tjie plaintiff, by his declaration, admits him to be lawful 
administrator 7 . « 

An executor de*$on tort cannot retain for his own debt, 
although of a superior nature ; neither will the consent of 
the rightful* administrator to the retainer given, after action 
hi ought by creditor, alter the case*; nor can sjich executor 
avail himself of a delivery over of the eff ects of the deceased 
to the rightful administrator after actidh brought, and before 
plea pleaded, so as to defeat the action of a creditor (47). 

X Coulter’^ case, 5 Rep. 30. Yelv. 138 z Veinon v. Curtis, 3 H B1 is. 3 T. R. 
y Picard v. Broun, 0 T. R. 5 r »o. 587. 

— 111 1 ■ " — — — " — — 

(47) 44 When trbver is brought by a rightful executor or adminis- 
trator against an executor de' son tort, he cannot plead payment of 
debts, &c. to the value, or that he has given the goods, &c. in satis- 
faction of the debts, because no person ought to obtrude himself 
upon the office of another; nevertheless, upon the general issue 
pleaded, such payments shall be recouped in damages.” Per Ilolt, 
C. J. Carth. 104. So per Buffer, J. 2.T, R. 100. 44 If an action 

be brought by a rightful administrator , against an executor de son 
tort, whatever may have been disposed of in a course of administra- 
tion, as by pacing debts, &c. shall be glhwed him in damages 
44 But in an action by a creditor against an’ executor de son tort, 
the defendant may plead plene administravit, and give in evidence 
the payment of just debts; but he cannot retain a just debt to him- 
self.” Per Hoit, C. J.' Carth, 104. 

# It is laid dollfin Bull. N. P. 48. 44 that if, in trover , by a right- 
m administrator, if should appear, that the payments made by the 
executor de son tort amount to the full value of the assets, the 

f ilaintitf shall be nonsuited ; but in trespass it shall g<^ in mitiga- 
ion of damages only.” This position is founded, as it seems, .on 
an expression in 12 Mod. 47 l 2. ascribed to Hplt, C. J.; but as Lord 
Ellenhorough, in Mouutford v. Gibson, 4 East. 443., justly' re- 
marked,/ it is directly contrary to the opinion of Ilolt, C. J. io 
Whitehall v,. Squire, Carth. 104. The acknowledged accuracy of 
Carthew*s Reports may iuduce a suspicion that the reporter in 
lg Mod. .was mistaken ; more especially as in p. 472 . of that report, 
Holt is made to contradict what he had asserted in p. 471. Indeed 
there does not appear any reasonable ground of distinction betweeii 
the actions of trespass and trover, as to this point. 
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In debt up^boiid against the defendant as executor*, he 

pleaded a judgment which he had recovered against the de- 
ceased, and sp justified by way of retainer. Replication, 
that the defendant was executor- de son tort. Rejoinder, that 
after the last continuance, the defendant had obtained letters 
of administration. On demurrer, it was objected, that the 
rejoinder was a departure from the plea. But the court held 
that it was well enough ; because tne plea did not expressly 
admit,* that defendant had proved the will? but only admitted 
.the defendant’s executorship according to the declaration. 
By the replication it appeared, that the defendant was not 
charged as a rightful but as wrongful executor, which corfd 
not appear on the declaration, the method of declaring 
against both of them ’being the same. And the rejoinder set 
forth a matter, which* made the acting as unlawful executor 
justifiable; for the subsequent administration related to the 
death of the intestate, and purged the precedent wrongful 
executorship, so as to give the defendant the benefit of re- 
taining. * 

Evidence . — In all questions respecting personalty the pro- 
bate dr letters of administration, with the will annexed, are 
the only legal evidence of the will. 

Trespass for taking goods b . On not guilty, the defendant 
admitted that the goods , had been in the possession of the 
plaintiff, but insisted that he, the defendant, had a property , 
in them as executor of I. S. and produced the original will, 
by which he was appointed executor. But, per Raymond, 
C. J. I cannot allow the original will to be evidence to 
prove a property in an executor ; the prohate must be pro- 
duced; for, perhaps, the ecclesiastical court will not allow 
this to be the testator’s will. Besides, until probate, a man 
dies intestate ; and, if the executor dies before probate,' his 
executor shall not be executor to the first testator.” 

Where a probate of a will is lost, the ecelesiastical.court 
never grants a second probate, but they will exemplify the 
first, and such exemplifications are admissible in evidence*. 

A. retainer may be given in evidence on plene administra- 
vit* ; but debts of a higher nature subsisting cannot 0 . 

In an action at the suit of an executor, if the estate of 
* 

a Vaughan v. BrcAn, Sir. lloG. Amir, c Per cur. in Shepherd v. Sli or those, 
398. 7 Mod. 274 . LpachVed. and Str. 413. 

MSS. d Pluiner v. M archant, 3 Burr. 1380. 

b Coe v. Westernham, Norfolk So mm. e Jpull. N. P. 141. 

' Ass. 1725 .. Seijt. Leeds. 1 MS. 
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the testator is insolvent, a person who has an unsatisfied de- 
nmirg upon* such estate, is not a competent witness for the 
plaintiff 1 . 

Upon plene administravitet issint fierts'inter mains*, if it 
^ proved, .that a executor hath goods in his hands, which 
were the testator’s* he, may give in evidence, that he hath 
paid to that value of his own money, and need not plead it 
specially. f 

In case against executor, upon plene admini$travit\ the 
plaintiff must prove his debt, otherwise he shali recover but* 
Id. damages, though there be assets ; for the plea admits the 
debt, -but not the amount, • > 

. Judgment. — On > a/plea o{* plene achninistravit generally, 
by an executor 1 , tlmplaintifF may immediately take judg- 
ment of assets quando acciderint (48). In debt or scire facias 
on this judgment, evidence of such assets only as have 
come to the executor’s hands since the judgment .will be 
received 11 . * * V 

Judgment against an executor, in covenant broken by him- 
self, shall be de bonis testatorisj for it is the testator’s 
covenant .which binds the executor as representing him; and 
therefore he must be sued by that name . 

In like manner upon an obligation made by testator for 
the performance of covenants, judgment in debt on the bond 
for a breach of covenant by executor, shall be de bonis tes~ 
tatoris m . 

So in debt against an executor on a bond made hy testator", 
if the defendant plead non estfactum 9 and it is found against 
him, judgment shall be for the debt and damages de bonis 
testatoris; for the executor cannot know whether it be the 
deed of the testator or not. 

In debt on bond against an executor, if the defendant 
plead/* fully administered,” and any assets are found in his 
hands, although they be not to the value of the debt, yet 


f Craig V. Cundell, 1 Camp. N/P. C. 
381 . 

g 1 last. $ 83 . a. 

h Per Holt, C. J. Shelley’* case, Salk. 
99 «. 

i Noel I r. Nelson, 2 Saund. 22 6. 


1 ; Taylor v. Holman, Bull. N. P. 169. 

1 Collins v. Throttghgood, Hob. 188 . 
mCastilion w Executor of Smith, 
Hob. 2S3. 

n Bro. Abr. Exor. pi. J09. 


(48) See the form of this judgment in 2 Saund. 2lG, 317 . 
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the plaintiff abail have judgrqent for hia whole* debt 4c bonis 
testatorls* 1 • 4 \ 

'In deht against two executors*, if they plead severally by 
several attorn iea fully administered,” and the jury find 
that the one has assets and the other has hot, the judgment 
shall be against him only who is found to have assets, and 
the other shall go quit. 

Where the cause of action is such,, that the executor 
might have declared in his own right, fie is -liable for costs, 
if he- is nonsuited 4 , ”, 

o Lee v. Ridford, adjudged on error, Exch, Ch. 1 Roll. Abr. 929. (B.) 

in Exch.Ch. 1 Roll. Rep v 5 8. „ pi. 5 . . 

p Bellew v. Jackleden, on error in q Grimsieod v. Shirley, 2 Taunt. 116. 


( 4 <£) But see Harrison v. Deceits, cor, Ld. Mansfield, C. J. Lon- 
don sittings, 1769, cited in Erving v. Peters, 3 T.R. 688 . 
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FACTOR. 


Of the Nature of the Employment of a Factor — Power 
and Authoritif^f,ien — Liability of Principal— Evi- 
dence. 


Of the Nature of the Employment of a Factor . — A factor or 
broker is an agent* who is commissioned by a merchant or 
other person to sell goods for him, and to receive the pro- 
duce. Foreign factors are agents residing here, commis- 
sioned by merchants resident abroad, or the contrary. Home 
factors are agents resident in England, commissioned by 
merchants also resident in England. 

A factor is usually paid for his trouble, by a commission 
of so much per cent, on the goods sold. But sometimes he 
acts under a del credere commission (1), in which case, for 


(l) u Del credere is an Italian mercantile phrase, which has the 
same signification as the Scotch word warrandice , or fhe English 
word guarantee. A factor who has general orders to dispose of 
goodfe for his principal to the best advantage, is bound tp exercise 
that degree of diligence which a prudent man exercises in his own 
affairs* and consequently the factor is authorized to dispose of the 
goods according to the best terms which can be obtained at the 
time; and if it shall appear that he has done so, and that he has 
sold the goods to persons in reputed good circumstances at the 
time, and to whom at that time he would have given credit in his 
own affairS, he will not be liable to his principal, although some 
of these should fail ; and for such trouble ' the factor is generally 
paid* by a commission of so n<uch per cent, upon the goods sold. 
According to the abpve practice, the principal runs all the risk, 
and the factor is sure of his commission whether the event be fa- 
vourable or not. Many merchants do not ^honse to run this *isk, 
and to trust so implicitly to the prudence and discretion of their 
factor ; and, therefore, the agreement called ffc/ credere was in- 
vented, by which the factor, for an additional premium beyond the 
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an additionagjwemmm beyond the ushal commission, he 

undertaK&s ftf the credit of the peifeons *to whom he. sells the 
goods consigned -€o him by his principal. 

Power and Authority.*— A. factor, as such, lias not any au- 
thority to pledge, but only to sell the goods of his principal*. 
Hence, if a factor pledge the goods of nis principal, the latter 
may recover the value of them in trover, against the pawnee, 
on tendering to the factor what is due to him, without making 
any tender to the pawnee* (2). . 

The same rule holds with respect to a bill of lading which 
has been endorsed to a factor by his principal ; for the bill of 
lading, which is the symbol of the deliveiy of possession, 
cannot give a factor a greater authoritarian the actual pos- 
session goods themselves. Hence, as a factor cannot 
pledge the goods of his principal®, by a deliveiy of the 
goods, so neither can he do it by an endorsement and deliveiy 
of the bill of lading ; for, although the endorsement of a bill 
of lading gives the endorsee an irrevocable right to receive 
the goods, where it is intended as an assignment of the pro- 

a Paterson v. Task, Str. 1 17s, per Lee, b Daubigny v. Duval, 5 T. R. 604. 

C. J. Martini v. Coles, 1 M. & S. J 40 . c Newsom v. Thornton, 6 East, 17. 

and Shipley v. Kymer, lM.&S. 484 . 


♦ — 

usual commission, when he sells his goods on credit, becomes bound 
to warrant the solvency of the purchasers,” Arg. Mackenzie v. 
Scott, 6 15 10. P. C. G87. Tomlin’s ed. 

I11 Grove v. Dubois, 1 T. R. 1 12. the effect of a commission del 
credere was discussed in the Court of King’s Bench* and that court 
decided, that it was not merely a conditional undertaking and 
guarantee from the person taking it, that he would pay if some 
ot her person did not, but that it was an absolute engagement from 
him, and made him liable in the first instance ; and the same doc- 
trine was acquiesced in, and acted upon in Bize v, Dickason, 
1 T. R. 285. cited in Koster v. Eason, 2 M. & S. 1 12, Hence, 
w here m factor, under a commission del credere, sold goods, and 
took accepted 1 bills from the purchasers, which he endorsed to a 
banker at the place of sale, ‘and having received the banker's bill 
{payable to the factor’s order) on a house in London* endorsed and 
transmitted it to htfprincipal, who got it accepted ; it was holden, 
that on the failure of the acceptor and drawer of this bill, the 
factor was answerable for the amount Mackenzie v. Scott, 6 Bro. 
P. C. 280. Tomlin’s ed. 

(2) Where a factor pledges' the goods of his principal as his own, 
the pawnee ' cannot claim to retain against the principal for the 
nmoiuit of the factor’s general lien at the time of the pledge. 
M. Combie v, Davies, 7 East, 5. 
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party in the goods, yet it will not have that dfEiatiap, where 
it is intended as a dfipo$#’qnly, by a.persoiy lo & not au- 
thorised to make such deposit (3). vj - . ' 

Where goods are permitted to remain at 2 *. wharf in the 
name of a broker, who is accustomed to deal ip the article, 
and the broker sejls them, the principal will be bound by 
such sale, although he did not expressly authorize the broker 
to sell d . . 

A factor may sell on credit*, although not particularly 
authorized by the term's*of -his commission .so to do (4). 

Where plaintiffs consigned goods to* their factors, who not 
having funds to pay the freight $nd duties, agreed with the 
defendants that they' should take charge of the consignment, 
pay the freight arid ^tUtifes, and sell the goods, and have one 

4 Pickering v. Bti*k, 1 5 East, 38. See e Per Willes, C. J. Willes, 406. Per 
also While head v. Tuckett, IS Eaat, Chambre, J. 3 Bos. & Pul. 48$. 

400. 


(3) In the case cited (c), as an authority for this position, the 

party to whom the factor had pledged the bill of lading, had not 
auy notice that he was dealing with a factor; the indorsement by 
the principal was a general indorsement: but it was observed, by 
Lawrence, J., that the letter of advice which brought the bill of 
lading might have been inquired for, and that would have shewn, 
that tlie person who pledged the bill was factor only, and not ven- 
dee of the goods. * 

(4) ” It )ias been objected, that a factor, by virtue of a general 
authority, cannot sell on ciedit; if he do so, it Is at his own risk, 
and the owner is not obliged to accept the vendee ao his debtor; 
and it does not in the present case appear that he had any special 
authority. And for this purpose several passages were citjpd out of 
^he civil law books. as to the nature of a factor. To this I shall 
answer, that the natire of dealing is now quite altered) of which the 
courts of law must take notice; for constant and daily experience 
shews, that factors do sell upon credit without such a special au- 
thority. If it were otherwise, it would be the greatest prejudice to 
trade ; and we ought always, and as much as we can, and as far as 
is consistent with the rules of law, to do everything for promoting 
the trade and commerce of the nation.” Per Willes, C. J. deli- 
vering the opinion of the court in Scott v. Surman, Willes, 406, 7 . 
N. 44 An agent employed generally, to do any act, is authorized to 
do it only in the usual way of business. Hence, & stock is sold 
usually for ready money only, a broker employed to sell stock can- 
not sell it upon credit, without a special authority, although acting 
bon& fide, and with a view to the benefit of hiB principal.” Lord 
Ellenborough, C. J. Wiltshire v« Sims, 1 Camp. N. P. C. 258. 
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'half the usjual^pmmission on such sqje; apd defendants 
acfcordindhr j$p| the freight and jiuties, and received the 
goods, after vmk% the factors became bankrupt, having before 
informed defendants tha£ ’the goods were the plaintiff's’; but 
defendants notwithstanding .sold the goods: held that on 
trovfer by the plaintiff’s, the defendants had not a right to 
retain for the freight and du&es after deducting the balance 
' due from the factors to the plaintiffs at the time of the bank- 
ruptcy*. 

Where C. consigned goods to M., their broker, upon a del 
credere commission, for sale, and drew bills on him in 
advance, which M. accepted bpt never paid, and afterwards, 
without the knowledge of C., placed*, the goods with H., 
another broker, upori a del credere co$axfcis8ion, and upon an 
agreement to divide the commission with him, and obtain^ 
his acceptances for the amount, and H* sold the goods and 
afterwards became bankrupt, and his assignees received the 
proceeds of those sales, and the acceptances of H. were 
proved under his commission, and a dividend received upon 
them : held that the assignees of H. were liable to the as- 
signee of C. who bad also become bankrupt, for the amount 
of the* proceeds, in an action for money had and received*. 

Factors may be bankrupts* 1 . 

By stat. 31 Geo. 2 . c. 40. 8 . 11. Factors, employed to buy 
or sell cattle by commission, are prohibited from buying 
either directly or indirectly, on their own account, (except 
for the necessary use of their families) live cattle, sheep, or 
swine, in London, or within the bills of mortality, or at any 
place whilst the cattle are on the road to London for Sale ; 
and, by the same clause, such factors are prohibited from sell- 
ing, either by themselves or their agents, such cattle, &c, 
in London, or within the bills of mortality. Penalty, double 
the value of the cattle sold; to be recovered by application 
to J. P., one moiety to prosecutor, and the other to the poor 
of the parish where the offence was committed. 

.When goods are consigned to joint factors 1 , they are in 
the nature of co-obligors, and are answerable for one another, 
for the whole. 

According to the general rule of law, a sale by a factor 
creates a contract between the owner and buyer* 6 ; and this 


f Solly ▼. Rathbone, 2 M S. 298 . 
Cockran v. It lam, sM.&S. 301. 
Slat, s G. 2 . c. 30. a. 39 . 

« Godfrey v. Saunders, 3 Wilg. 114. 
k Per Lee, C» J, in Scrimsbire v. Al- 


derton, London Sitting*, Str. 1182. 
where the jury, however, found a 
verdict against the opinion of the 
judge. See also exp w Murjray, Co. 
B. L. v 379. 5th ed. 
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rufe holds even in cases where the factor ghte upon a del 
credere commission. Hgnce, if a factor aiM * ^ ie 
owner gives notice to the buyer to p5fy the pmk him and 
pot to the factor, the buyer will not be jus$!fea in after- 
wards paving the, factor; and the owner will ^'entitled to 
recover the price in an action qgainst the buyer, v unless, the 

factor has a lien on such price 1 . 

» » 1 £ m * 

If goods are bought by a broker®, who does not mention 

the name of his principal until he (the broker) has become 
insolvent, the principal cannot set off the price of the goods 
against a debt due to him from the broker, but is still liable 
to the vendor. 

But where a factor acting under a del credere commission", 
sells goods as hiS own, and the buyer does not know of any 
principal, the buyer may, in an action brought against 
him by the principal, set off a debt due to him from the 
factor (5). * 

The law has been .settled by a variety of cases, that an 
unknown principal, when discovered, is liable on the con- 
tracts, which his agent makes, for him ; but this rule must 
be taken with some qualification ; for a party may preclude 
himself from recovering over against the principal, by know- 
ingly Aiaking the agent his debtor 0 . 

Goods sold by a broker for a principal not named, upon 


I S$e Driokwater v. Goodwin, Cow p. Morris v.Cleasby, l M. &S 576. and 
251. * Blackburn v. Scholcs, 2 Camp. 343. 

m Waring v.Favenck, 1 Camp. N. P.C. o Per Lrl. Ellcnboioutjh in Paterson 
85. r. Gandaicqui, 15 East, (j8. 

n George v. Clagct, 7 T. R. 359. See 

r 


(5) Where a factor to a person beyond sea buys or sells goods 
for the principal in his own name, an action will lie against him or 
for him, "in his own name ; for the credit will be presumed to be 

f *iven to him in the first case, and in the last the promise will be 
resumed to be made to him, and the rather so, bs it is so much 
for the benefit of trade. Gonzales v. Bladen, T. 1 Ann. London 
sittings, Salk. MSS. Bull. N. P. 130. “ Where the principal 

resides abroad, he is presumed to be ignorant of the circumstances 
of the party with whom his factor deals, and therefore the whole 
credit is considered as subsisting between the contracting parties.” 
Per Chambre, J. in Houghton v. Matthews, 3 B^s. & Pul. 4£0. 
“ There may be a particular course of doling with respect to trade 
in favour of a foreign principal, that he snail not be liable in' 
cases where a home principal would be liable,” Per Bayley, J. 
15 East, 69. 
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the terms, or specified in the usual bought and sold notes, 
(delivered o*mt° the respective^ parties by the broker) of 
” paym^d invoke molUli, money," fcnay be paid for by the 
buyer to tfi& broker within the month, and that payment 
may be made by a bill of exchange accepted by the buyer 
and discounted' -by him within the month, although such bill 
has a longer time to run before it become due*. 

Lien . — By the general usage of trade, where there is a 
course of dealings and general account between the mer- 
chant and factor, and a balance is due to the factor, he has 
a lien (6') on all goods in his hands for such balance of the 
general account, without regard to the time when, or on 
what? account. he received the goods* 1 (7)*. 

With respect to this general lien, it i$ to be observed. 

First, That it will not attach untiF*the goods come into 
the possession of the factor r . , 

Secondly, The lien exists during such time only as the 
factor lias possession of the goods; for if he should part 
with the possession after the lien has attached, the lien has 
gone*. 

It is to be observed, however, that wimM a factor is in 
advance for goods by actual payment, fKvhere he sells 
under a del credere commission, whereby he becomes re- 

p Tavenc v. Bennett, u Knst, 36. r Kinlocli v. Ciaig, jT. R. 119,793. 

9 Kruger v. Wilcox, Ambl. 2*9. <»ar- s See Sweet ▼. Pym, 1 East, 4. and 
diner v. Coleman, cited 1 Burr 494. Ruller, J. in l<ickbanow v. Mason, 
and per Buller, J b East, 23 11. S P. Ea*t, 27 n. 


( 6 ) “ Them are two species of liens known to the law, namely,' 

particular liens and general liens. Particular liens are, where per- 
sons claim a right to retain goods in respect of labour, or rnopdjt 
expended on such goods ; and are favoured in law* 

General lieus are claimed in respect of a general balance of. ac- 
count ; and those are founded in custom only, and are therefore to 
be taken strictly.” Per Heath, J. 3 Bos. & Pul. 4£)4. 

( 7 ) “ That a factor has a lien for his general balance is a point 
1 too well established to be disputed. The general principle upon 

which such lien has been allowed, seems to be for the convenience 
of trade, and with a view to encourage factors to advance money 
upon, goods in, their ^possession, or which must come to their 
hands as factors.” Per Chambre, J. in Houghton v. Matthews; 
3 Bos. & Pul. 488, 9 . • N. This lien is an insurable interest. Park’s 
Ins. 12 . 
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gpopsible for the price, he has a lien on th^hri^e, although 
he* should have patted with ti?f ^session cf^ ; ^ds'. , ,* 
* And this rule holds, although money stttuwwkve beerf 
advanced by the factor, at the time when htMtaew that the 
principal was in insolvent circumstances*. ^ T •» * * T 

But where a factor has hot any special claim on the goods, 
and he has disposed of them, whereby he has lost the ad- 
vantage arising from possession,, the debt is to be considered 
as the debt of the principal, and the factor has no lien on 
the price. 

The plaintiff, who was resident in Ireland, employed two 
persons, as his fadtes^jn London, to sell goods fohhhim, 
which he had^^fclSJiireigf. The factors sold these goods 
to J. S. for ; the plaintiff not knowing to 

.whom they were soloprand J. S. not knowing that they be- 
longed to th’e plaintiff, the goods having been delivered to 
him as the goods of the factors.- The factors, before pay- 
ment*. became bankrupts, and their debts were assigned by 
the commissioners to the defendant, who afterwards re- 
ceived from J. S. the money for the goods. The plaintiff* 
having brought^) action against the defendant for money 
had and receivflQphe case was reserved by Holt, C. J. lor 
the opinion of the Court of King’s Bench, who^ve judg- 
ment, after argument, for the plaintiff. This casewas after- 
wards cited before Parker, C. J» at the London Sittings,, 
and allowed to be law ; because, though it was agreed, that 
payment by J. S. to the factors, with whom the contract 
was tpade, would have discharged J. S. as against the prin- 
qipal, yet the debt was not in law due to the factors , but to 
thf person whose goods they were; and therefore, it was not 
assigned to the defendant, by a general assignment of their 
debtt^but remained due to the plaintiff as before; and 
havipg been paid to the defendant, who had not any right 
to have it, it must be dl|||dered in law as paid for the use 
of hiffj to whom it was due ; and, consequently, an action 
might be maintained by him as for money had and received 
to his h^e. ^ 

The plaintiffs, who were partners, resident beyond sea, 
bongigned a quantity of tar to R. S., the bankrupt, brother- 

, r 

t See Drinkwater v. Gqpdwin, Cowp. opinion of the court in Scott v, Sur-, 

*251, v man, Willes, 405V3 reported also in 

u Foxcroft v. Devonshire, 2 Burr. 93 i. Bull. N. P. 42. ed. 6th, by the pame 
x 4 Ourratt v. Cullttin, T. 9 Ann.B. R. of Garret v. Cullum 

stated by VfUiet, C. J. delivering the 
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of DttedF th t rf&intifft, aa iheir factor^ There had be$t* 
mutual ^veeh the^o^wothers, the account* of 

frfrich unsettled. The ship and goods arrived in 

the Thame^*ftam Carolina. The factor, having received 
the bill Of fading, sold the tar to J.S., upon an agreement 
that it should be paid for in promissoiy notes, payable four 
months after the delivery of the goods . A few days after 
the sale, the vendee gave the factor, in part payment, two 
promissory notes. Soon afterwards the factor committed an 
act of bankruptcy, and the defendants were chosen assignees 
under the commission. The bankrupt delivered up the 
• two notes to the assigifees, and they received the money due 
upoh them. They likewise confitt&ed^the sale, ana set- 
tled the account with the vendee, and fte&ived the balance. 
An action for money had and recei ve4 JwRlg been brought 
by the' plaintiffs against the assignees, for the recovery of 
the money received on the notes, and the money received 
on the settlement of the account, it was holden, that the 
plaintiffs were entitled to recover both sums; Willes, C. J. 
(who delivered the opinion of the court) observing, as to 
the fir#, that the notes, having been in the hands of ttye 
bankrupt at the time of his bankruptcy, were capable of 
being distinguished from the rest of the bankrupt's estate, 
and therefore could not be applied to the bankrupt’s debts ; 
consequently the plaintiffs were entitled to recover the 
value of those notes which had* been received by the de- 
fendants; in like manner as if the goods had remained in 
Specie, unsold in the bankrupt’s hands at the time of the 
bankruptcy, the plaintiffs might have recoveied them m an 
action of trover. As to the second sum, the general rule 
was, that if a person received money, which ought to be 
paid to another, an action would lie as for money had* arid 
received; that the assignees having received the money 
wljich belonged to the plaintiffs, they* ought Xo have paid it 
to the plaintiffs, and not having doue so, this action would 
lie against them for so much money had and received tS the v 
use of the plaintiffs. 

Thirdly, A*factor has not a lien in respect of debts wl*ich 
have accrued previously to the time at which his character 
of factor commenced. * 

A., a factor, sold the goods of B., in his own name*, to C* i 

f Scott land another v Suripau nud z Houghton at thews, per 

others, assignees of K. S a bank- Rooke, ancfChambre, Ja. Ahanlay, 
rtfpt, Willes, 400 . cited by Lord C. J. disit alien te. 3 Bos.& PnLetyt* 

jEllenbormigh, deliveiing judgment 
in Taylor v. Plurner, 3 At. Sc S. 575. 

TOL. II. * I 
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€., without paying fmjhgw efbods/ sent J^rcel of 

goods to A. to sell f<JP^j^i|ot having A. as a 

factor before. C. became bankrupt, and hi* idsm^p^claimed 
the goods sent by C. to A., which still reuiahi^un§old, ten- 
dering the charges upon those goods. A. re^Msed^to deliver 
them, claiming a lien upon them for the price of the for- 
mer goods sold by him to C., the balance between A. and' 
B., being in favour of A. An action of trover having been 
brought by the assignees, agairist A., for the value of the 
goods sent by C., it was holacn, that they were entitled to 
recover, 

t Liability of The maxim, thatjthe principal is* 

chilly respon^fl^aoK^^i acts of his agent, universally pre- 
vails both in feuftand equity*. 

4 Ujion this princ||fe it was holden, by Holt, C. J., that 
a merchant was answerable for the deceit of his factor, 
who had sold some silk to the plaintiff, as silk of a 
superior quality, knowing it to be silk of an inferior qua- 
lity b (8). 

Evidence . — It is a general rule of evidence, that where a 
witness has a direct interest in the event of a cause, his tes- 
timony canno^ be received. But, from necessity, an excep- 
tion has been introduced in the case of factors and brokers, 
because, from the nature of the transaction in which they 
are engaged, the contracts they make for other persons can- 
not be proved without them. Hence, it has been holden c , 
that a factor is a good witness to prove the contract of sale, 
in an action by the principal, for the price of the goods sold. 
And, in a late case*, it was determined, that there was not 
any difference, in point of interest, between a person who 
8ell8„upon commission, and one who is to have a share of 
the profit; and, consequently, that a person who was em- 
ployed to sell gfoods, and was to receive for his trouble what- 
ever money he could procure for them beyond a stated sum, 

a 4 T JR,. 66 per Kenyon, C. J c Dixon v. Cooper, 9 Will. 40 

b Hern or. Nichols, Sulk Per d ilcnjatnm v. Porteus, s H. Bl. sgo. 

Holt, C J. at Nun Pints. per Heath and Rookc, Js. 


(8) But see 9 H. 6. 53. b. cited in Bro. Abr. Actions sur le case, 
pl. 8. where it was said by the court, if my servant sell false stuff, 
an action on the case does not lie against me, unless he sold it 
through my covin or by my command. 
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witness 

9 ). 


$!ptove$he* contract between the 


(9) Eyre* C. J. differed from the two judges, conceiving that 
“ this was not simply a contract that the witness made for another, 
but for another and himself. His profit was not to arise from the 
profit of the principal, but was collateral to and beyond it. He 
could not wrong the principal, but he might wrong the person 
with whom he dealt, by screwing him up beyond the real value of 
the goods, for the sake of his own profit, and therefore he had a 
separdte' Interest to establish a particular contract.*' The C, J. 
admitted, however, that, if the which the two 

judges relied, viz. there! was not aujr point of inte- 
rest between a person who sold upon ^^mfcuion, and one who 
was to have a share of the profit could be wipported, the evidence 
ought to be received. 
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FISHERY. 

I. Of the Right of Fishing in the Sea, and in the 
Creeks and Arms thereof, and in fresh Rivers. 
II. Of the different Rinds of Fishery — Several Fishery 
— "-Common of Fishery. 


I. Of the Right of Fishing in the Sea, and in the Creeks 
and Arms thereof, and in fresh Rivers. 

« rp 

I HE right of fishing in the sea*, and the creeks and 
arms thereof, is originally lodged in the crown, in like man- 
ner as the right of fishing in a private or inland river is ori- 
ginally lodged in the owner thereof. But although the king 
is the owner, and as a consequent of his property, hath the 
ptimary right of fishing in the sea, or creeks or arms thereof, 
yet all the king’s subjects in England have regulaily a libnty 
of fishing in the sea, and the creeks and arms thereof, as a 
public common of piscary, and may not, without injury to 
their right, be restrained of it, unless in such places, creeks, 
or navigable rivers, where the king, or some particular sub- 
ject, hath gained a propriety exclusive of that common IK 
berty, either by the king’s charter or grant, or by custom ami 
usage, or prescription.” It appears from this passage, that 
Lord Hale thought an exclusive right of fisheiy in an arm of 
the sea might belong to a subject b . And of tins opinion wei e 
the Court of B. R. in Carter and another v. Murcot and ano- 
ther, 4 Burr. 2162. where it was decided, that a plea, which 
prescribed for a several fishery in an arm of the sea, was 
good; but it was there said, that,,as the presumption in such 

• Ld. Hale, De j[nre marls, p. 1. c. 4. b See also 8 Ed. 4. 19 . a. 4 T. R 437. 
Hargrave's Tracts, vol. 1 . p. 1 1 . See S. P. admitted by Kenyon, C. J. »4 
also the case of the Royal Fishery of Asbhurst, J. 
the Banne» Dar» & 64. 
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ease was uj^tour of the king and the public, it was incum- 
bent on-fihe pfe^itiff to prove his exclusive right, agreeably to 
the rule jal&dpwn by Lord Hale, in 1 Mod. 105. that if any 
one will appropriate a privilege to himself, the proof lies on 
his side. In ward v. Cresweff, Willes Rep. 20'5. and 16 Vin. 
Abr. 354. tit*' Piscary (B.) S. C. the court held, that all the 
subjects of England, of common right, might fish in the sea, 
it being for the good of the commonwealth, and for the sus- 
tenance ,of the people of the realm, and that therefore a pre- 
scription for it as appurtenant to a particular' 'township was 
void, and as absuni as a prescription would be for travelling 
the king’s highway, or for ^he use of thejiiras appurtenant to " 
a particular estate. _ 

To trespass fbr fishing iff the , defendant 

pleaded, that the place is an arm of the? sea, in which every 
subject hns a right to fish ; the- plaintiff in his replication 
claimed an exclusive right by prescription, traversing the ge- 
neral right. It was holden, that this was a bad and imma- 
terial traverse, and might be passed over by the defendant, 
and that it was competent to him to traverse the prescriptive 
right of the plaintiff stilted in the replication. 

In Bagott v. Orr, 2 Bos. & Pul. 472. the court seem to 
have been of opinion, that prima facie every subject has a 
right to take fish found on the sea shore between high and low 
water mark, but that such general right might be restrained 
by an exclusive right in an individual. 

Fresh rivers, of what kind soever, of common right belohg 
o the owners of the soil adjacent 4 ; so that the owners of the 
one side have, of common right, the propriety- of the soil, 
and consequently the right of fishing, usque filum aqutc, and 
the owners of the other side the right of soil or ownership, 
and fishing unto the filum. aquae on their side. And if a man 
be owner of the land on both sides, in common presumption 
lie is owner of the whole river, and hath the right of fishing 
according to the extent of his land in length. But special 
usage may alter that common presumptiou ; for one may have 
the river, and others the soil adjacent ; or one may have the 
river aud soil thereof, and another the free or several fishery 
in that river. s 

. ' * 

c RichardaAn v. the Mayor, Jtc. of Or- d Ld. Hale, Jure Mtfiia; p, l.e. §, 

ford, a H. Bl. 189. Hargrave’s Tracts, vol. l. p. 5 . Hi* 

vis’s R. 57. a. b. 

«- * i 
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II. Of ifre different Kinds of Fisher y *, ^0 it^diTuhery 

• - — free Fishery*— Common ofFiiM^y, 

vf/T * . ' ‘ 

v ' * " , 

• A several fishery is where a person hats an exclusive 
right of fisheiy, either in his own soil, or in the soil of 
another* (1). 

tie who .has a, several fishery* is not necessarily the owner 
of the soil r ; but as the exclusive right of fishing is an ,inci-< 
dent to the ownership of the soil, it will be presumed, until 
the contrary be s hgffigkthat such right resides in the owner 
of the soil* Hen^^SShati action of trespass for an injury 
to a Tight of ^eV^ ^bey, if i I a good plea that the soil 
and -freehold belongffQ defendant* (2). To this, however, 
the plaintiff may reply title to the several fishery, either by 
prescription or grant, thereby rebutting the presumption of 
the right pf several fishery being still vested in the owner of 
the soil. 

If a person be seized of<a river*, and by deed grant a se-. 
veral fishery m the same, and makes livery of seisin 
dum formam carta \ the soil does not pas9; and if themter 
become dry, the grantor may take the benefit of t^sw^for 
a particular right only passed to the grantee. *! * * * ' ■ 

A prescriptive right to a several fishery in a navigablfe 
ri^er may pass as appurtenant to a manor 1 2 . A right of 

e Fifz Abr. Barre, pi. 27. cites M. 20 Paston, J. 18 H. 6. 30 . a. Fitz. Abr. 

H. 6 . 4. Bairc, pi. 20 . S. C. 

f Hargrave's Note, Co. Lilt. 122 . a. n. li 1 Inst 4 b. 

( 7 )< i Rogers v. Alien, 1 Camp. N. P. C. 

g 17 JE. 4. 6 » b. 18 Ed. 4. b. Per 309. 


(1) u In order to constitute a several fishery, it is requisite that 

the party claiming it should so far have the right of fishing inde- 
pendently of all others, as that no person should have a co-exten- 
sive right with him in the object claimed. But a* partial indepen- 
dent right in another, or a limited liberty, does not derogate from 
the right of the general owner.” Per Lord Mansfield, C. J. deli- 
vering the resolution of the court, Seymour and others v. Ld. "Cour- 
tenay and others, 5 Burr, 2814. , ^ 

(2) See also 10 H. 7 . 24. b. 28. b. a case very clearly reported ; 
but it is said there, that the plea is not good, unless it conclude 
with praying, whether plaintiff' shall have hts action without shewing 
title . Per Brian, J. but 20 H. 6. 4. a. Newton, C. J., C. B. 
was of opinion, tb£t tbflgjgfea might be concluded either way. 
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fishery, is dwtile, and njay be abandoned as to part, w hile 
jmother preserved, pence, an exclusive right to 

dredge Jabg^at^nsay subsist as appurtenant to a manor, air 
though.it ^J^ffltor all the Ring’s subjects to catch floating 
fish, therein. 

Trespass tor freaking and entering his close, and fishing in 
aeparali ptscarid su4, and for taking pieces suos k . After 
verdict, exception was taken to the declaration in arrest of 
judgment, because it is said pieces suos. But the court were 
of opinion, that being in separali piscarid, it might well be 
said pieces suos, because they could not be taken by any other 
person. 

In Fontleroy v. Aylmer, Ld. R^ya|g43&, where the decla* 
ration stated that defendant, in sepatr^kA^iscariA piscatus 
fuit, et pisces cepit, after verdict foFpfmtiff, an exception 
in arrest of judgment, directly the reverse of that in the fore* 
going case, was taken, viz, that the declaration had omitted 
the word suos ,• but the court thought the objection entitled 
to very little weight ; because the plaintiff having alleged, 
that it was his fishery, the fish there should be intended primi 
facie to be his fish. 

Issu^being joined upon a prescription for the sole and ex- 
clusive right of fishing over tour places in a navigable river 1 , 
rroof of a right of fishing over three of the four places 
was holden not to, support the right claimed; although 
it appeared that the trespasses complained of were commit- 
ted in one of the three places over which the right was shewn 
to exist. 


Free Fishery. 

It is to be lamented, that the books do not afford materials 
tor mi accurate description of a free fishery. That this sub- 
ject is involved in doubt and uncertainty, will appear from 
the following passages, extracted from the writings of Mr. 
Justice Bkckstone and Mr. Hargrave. 

Mr. J. Blackstone, having defined common of fishery to 
be a liberty of fishing in another man’s water 01 ,- states a free 
fishery to be an exclusive right x>f fishing in a public river, 
and adds, “ that it is a royal ffanchise, and is considered as 
such in all Countries where the feodal polity has prevailed; 

k Child t. Greeohill, Cro. Car. SSS. 1 Rogers v. Allen, l Camp. N. P.C. 
Sir Wm. Jones, 440. 8. C. <3*19. 

•4 Bl. Com. 39, 40. Ed. ta. 
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though the making such grants, and thereb^|^)V^riatidg 
What seems to be iinnafcufal to restrain, tht a^^rUnning 
Water, was prohibited for the future byJKipg Joiin’s great 
i charter ; and the rivers that were fenced were 

^lfrected to^he laid open. This opening was^xtended.by 
-the second 4 and third charters of Henry III. 4*> those also 
- which were fenced under Richard I., so that a franchise of 
’free fishery ought to be as old as the reign of Hemyll. 
•This differs from a semral fishesy, because he that has a se- 
veral fishery must also be (or at least derive his right from) 
the owner of the soil, which in a free fishery is not requisite. 
It differs from a common of piscary, in that the free fishery 
, ft an exclusive r^tj^w^common of piscary is not so ; and 
therefore, in tufifie a person has a property* in the fish 

before they are in a common of piscary, not until 

afterwards* Some, jftdecd, have considered a free fishery, 
not as a royal franchise, but merely a3 a private grant .of a 
liberty, to fish in the several fishery of the grantor. . But the 
♦considering such right as originally a flower of the preroga- 
tive, till restrained by Magna Chavta, and derived by royal 
grant, previously to the reigu of Richard I,, to such as now 
.flaim it by prescription, and to distinguish it, as we Gave 
done, from a several and a common of fishery, mayiJemove 
some difficulties, in respect to this matter, with which our 
books are feffinarraWd.* 1 

, Op this passage , Mr. Hargrave made the following re«i 
. imkrk" : “* Both parts of this description of a fret fishery 
^fceeiu disputable. With regard to the first part, though 
-for the sake of distinction it might be moie convenient 
, to appropriate free fishery to the franchise of fishing 
ip public rivers by derivation from the crown; and though 
in other countries it may be so considered, yet, from the 
, language of our books, it seems as if, in our law, practice 
liaa extended this Jkind of fishery to all streams^ whether 
private or public; neither the register nor other book pro- 
' Tessin^ any discrimination. Reg. 95. b. F. N, B. 88. G. 
Fitz. Abr. Ass. 422. L7 K. 4. 6. b. 7. a. 7 H. 7- Id. b. With 
respect to the 2d part, it is true, that in Smith v. Kempe, 
2 Salk. fi37. Garth, 285. S, C. the court held free fishery to 
import an ‘exclusive right equally with several fishery, 
chiefly relying on the writ in the Register 95. b. and the 
(I 46 E. 3. 11, a. But then this was only the opinion of two 
judges 0 against one**, who strenuously insisted, that the word 

n Hargrave's Co. Litt. I2S. a. n. 7. p Eyre, }. 

• Holt, C. J. Dolbeo, J. 



, FISHERY. 

** * 

~iibir(T,*timfomm 9 implied common, and that many judg- 
ments ^lents were founded on Lord Coke’s so con- 

struing '''U& TfiktMhe dissenting judge was not wholly un- 
warranted*#! the* latter part of his assertion, appears from 
two determinations a little before tbe case in question, viz. 
Upton v. Dawkins, 3 Mod. 97, where judgment was ar- 
rested in trespass for broking and entering a free fishery ; 
because the declaration alleged the fish, taken ta be the fish 
of the plaintiff: and Peake v. Tucker, cited in margin, 
Carth. 280. where judgment was arrested on the same 
ground.” 

After the preceding remarks were published, Mr. J. 
Blackstone, with that candour and^^jpiality, which are the 
inseparable companions of true bal&itfg, added the follow- 
ing observation in a subsequent editicliSSot his Commentaries: 
“ It must be acknowledged, that tlic rights and distinctions 
of the three species of fishery are very much confounded 
in our law books ; and that there are not wanting respectable 
authorities (sec them well digested in Hargrave’s notes on 
Co. Litt. 122. (23),) wljjch maintain that a several fishety 
may exist distinct from the property of the soil, and that a 
free fishery implies no exclusive right, but is synonimous 
with common of piscary.” 

Whatever be the nature of free fishery, whether it be, as 
Mr. J. Blackstone supposes, an exclusive right, or as Mr. 
Hargrave steins to tlunk, only the same with common of 
fishery ; since the case of Smith v. Kcnipe, before mentioned, 
it is too late now to contend, that an action of trespass vi et 
armis will not lie for an injury to it (3). But it may admit 
of a question, whether the declaration ought to state the fish 
taken to be the fish of the plaintiff. It seems, that such alle- 
gation ought not to be made. < 

If an issue taken on a prescription by defendant goes to the 
whole trespass, such issue being found for the defendant, the 
plaintiff will not.be entitled to costs, although a verdict be- 
found for him on the general issue*. 

q Vivian t. Blake, n East, 2C3. 


(3) It bhould be remarked, however, that the declaration in Srtittli 
Kempe, was for breaking and entering the close of the plaintiff, 
and fishing in the free fishery of the plaintiff in the said close • See 
Carthew’s Rep. p. 235. 
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Common of Fishery. 

A common of fishery is a right of fishing in dtyiaifnon with 
other persons in a stream or river, the soil whereof belongs to 
a third pet son. This does not differ in any respect from any 
other right of common \ and trespalb will not lie for an injury* 
to it. A person having common of fishery in another's land, 
cannot cut 1 the grass growing on the bank; 

Under ancient deeds recognising a right in the owner of an 
estate to have a weir across a river for taking fish 1 , if it ap- 
pear that su£h weir, was heretofore made of brushwood, 
through which thfe fim^nkht escape into the upper part of 
the river, he cannor^SBvOmt into a stone weir, whereby the 
possibility ,of escape itf'fcbarred, except in times of extraor- 
dinary flood. 

* Salk for* < " t WcWv. Hornby, 7 Eist, 

• 13 U. 8. p. 15. U. 
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CHAF. XXII. 

FRAUDS, STATUTE OF. 


Stat. 29 Car. 2. c. 3. entitled , An Act for Prevention 
of Frauds and Perjuries. 

I. Introduction. The firsl^fitaot^d^ and third Sec • 

lions, relating to parol Premises; Assignments , 
and Surrenders. 

II. The fourth and seventeenth Sections, relating to 

Agreements. 

III. The fifth and sixth Sections, relating to the Exe- 
cution and Revocation of Wills. 


I. Introduction. The first, second , and third'Sections, 
relating to parol Demises, Assignments, and 

Surrenders. 


INTRODUCTION.— This statute, the wise provisions of 4 
which have been so often and so justly commended (l), is 
supposed to have been the joint production of Sir Matthew 
Hale, Sir F. North, and Sir Leolme Jenkins, an eminent 
civilian*. Sir M. Hale, however, died a few months before 

a Sec Gilb. Eq. R. 171. and Ld. Keeper Guildford 1 * Life,p. 109. 
U a. 

(1) Lord Nottingham used to say of this statute, that every line 
of it was worth a subsidy. Ld. Iteeper Guildford’* Life by R. 
North, p. ibg. See also Chaplin v. Rogers, ! East, 104, where 
Lord Kenyon, C. J. said, “ It is.of great consequence to preserve 
unimpaired the several provisions of the statute of frauds, which i$ 
one of the 1 meet laws in our statute book” 
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the act passed into a \aw (2) ; attd this fna f 

possibly account for the inaccuracies, which hawweh dis- 
covered in the composition b . To detail all thejflfeuses of 
this statute, and to notice the construction whi<3ft $iey have 
received in a variety of decisions, would fetffexc&d the fi- 
mits prescribed to this abridgment : it would, indeed, be in 
a great measure superfluous, since this arduous task has 
been already, in part, performed by a learned gentleman, 
who has signified an intention to complete his valuable 
treatise ( 3 ). The object of the present chapter will be 
merely to select such of the provisions of the statute of 
frauds as fall Within the scope of this wojk, and to subjoin, 
in a regular series, which have arisen, and the ded*> 

sions therein*. 


1st Section,— By this statute, for prevention of many frau- 
dulent practices, which are coltfnonly endeavoured to he upheld 
hy perjury , and subornation of perjury , it is enacted, that, 
M All leases, estates, interests of freehold, or terms of years, 
u or any uncertain interest of, in, to, or out of any mea- 
u suages, manors, lands, tenements, or hereditaments, made 
a or created by livery and 6eisin only, or by parol, and not 
* put in writing, and signed by the parties so making or 
44 creating the same, or their agents thereunto lawfully au- 
€i thorized by writing, stall have the force and effect of leases 
v 4>r estates will only.” 

9d Section. — 44 Except all leases not exceeding the term of 
if three years from the making thereof, whereupon the rent 
44 reserved to the landlord, during such term, shall amount 
44 unto two-third parts, at the least, of the full, improved 
** value of the thing demised.” 

( Collecting the meaning of the first section 6 , by aid derived 


b Sec Doug. 344 ru c Per EllcitWougli, C< J, I m C#o#by 

' ' v. Watlswoi tl», 6 East, 6oa« ^ 

j ry — * 

(2) Sir M. llale died on the 25th of December, 1676. The par- 
liament met on the 15th February following, and this statute re-a 
reived the royal a£ent on the 1 6th April, 1677* From the circum- 
stance of this statute not having passed until after the death of Sir 
M. Hale, Lord Mansfield inferred, that it could not have been 
drawn by him ; more especially as the bill was introduced in the 
usual manner, and not u(>on any reference to the judges. See 
Wyndti&m v. Ghetwypd, 1 Burr. 418. * * ' k ’ 

?> ($) Jpw & Trcatig^fette Statute of Frauds, by W. Roberts, of 
Lincoln's Inn, 8vo. 1805* 
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flora the Jj§page and terms of the second, and the except 
lion thei3P®Qontained, I think, that the leases , &c. meaut 
to he vq$ifed by* the first, section, must be understood as 
leaser ofiiheji/re kind with those in the second section, but 
which conveyed# larger interest to the party than for a term 
of three years , and such also as were made under a rent re - 
served thereupon . Hence, where the plaintiff 4 agreed by 
parol , with the defendant, for the purchase of a standing 
crop of mowing glass, then growing in a close of the de- 
fendant’s, for a certain sum ; it was holden, that the agree* 
ment was not a lease, estate, interest of freehold, or term 
of years, “ or aft uncertain interest of, in, to, or out of 
lands created by parol,” within thifmtening of the first 
section, so as to be void on the glimfil of not having been #§* 
writing . 

In an action for the breach an agreement, whereby thei 
defendant agreed to take of the plaintiff certain premises for 
15 years®, it appeared, by the evidence of an attorney, that 
he had prepared a draft of a lease, which he had sent to an 
attorney on the part of the defendant lor perusal, who made 
some alterations in it, and returned it ; that soon after, the? 
defendant, being unable to perform the agreement, applied 
to the plaintiff' to cancel it; to which the plaintiff dal not 
object, upon being indemnified against the expense which 
he had incurred ; but before he would try to let it again, *hfc 
required the defendant to relinquish the agreement by writ- 
ing, whereupon the defendant wrote on the draft of the le?s& 
as follows : “ I hereby request Mr. $iiippey, to epdegvonr, to 
let the premises to some other person, as it will be i/tconve - 
nient to me to perform my agreement for them 9 and for so 
doing, this shall be a sufficient authority. I. Dcrrison.” The 
defendant having refused to make any compensation, this 
action was brought. It was admitted, that at the trine when 
the'lilfeihent for the lease was entered into, it was not re- 
duced Info waiting, nor was any memorandum made or 
note of it. It was objected, that the agreement was void 
by the statute of frauds; and Haw kiqs v. Holmes, 1 P, 
Wms. 770. was cited. But, per Lord Ellenborough, C. J. 
“ It is not necessary that the note in writing should be' 
contemporaneous with the agreement. It is sufficient if, it 
has been made at any time# and adopted by the party after- 
wards; and then any thing under ^3 hand of th§ party* ex- 
pressing that he had entered into the, agreement, will satisfy 
jtbe statute, which was only intended to protect persons* from 

Dfrriwm/ s fc C, 

m 
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hating parol agreements imposed on them . Wt&fe tfa 
tile indorsement says, that he was. unable to ffie 
agreement for the premises, and it is Written 'tmthe dr^ft 
Of the lease of those premises, which had beetf perused and 
altered by his own attorney. It is sufficient With respect *to 
the case from Peere Williams, to observe, that was an 
agreement purely executoiy, and nothing more than the bare 
draft of the lease," which was not signed by the party.” 

Any uncertain interest in land.'] The defendant bad 
agreed f , by parol, that the plaintiff should have the liberty 
of stacking coa|| upon part of a close belonging to the de- 
fendant, for the term of seven years ; and that, during this 
term, the plaintiff ftf^Ufhave the sole use of that part of 
the db«e (4). After the plaintiff had, pursuant to this 
agreement, enjoyed the liberty of stacking coals for three 
h years, the defendant locked #p the gate of the close. The 
> question was, whether this agreement was good for seven 
years? -Lee, C. J. and Denison, J. were of opinion, that it 
was; observing, that in the case of Webb v. Paternoster, 
Palm. 71. it was laid down, that the grant of a licence to 
Stack hay upon land did not amount to a lease of the land ; 
and, although it was said in that case, that such a licence, 
provided the grant were for a time certain, was irrevocable, 
yet it did not follow, that an interest in the land did thereby 
pass. As the agreement, in the present case, was only for 
an easement, and not for an interest in the land, it did not 
amount to a lease ; and, consequently, it was, notwithstand- 
ing the statute, good for seven years. Foster, J. concurred 
in opinion, that the agreement did not amount to a lease ; 
but he inclined to be of opinion, that the words in the sta- 
tute, “ any uncertain interest in land,” extended to this 
i agreement, and, consequently, that it was not good for more 
than threte years. Lee, C. i. and Denison, J. were ofqphuon, 
that these words related only to interests, which are ui)0$rtain 
as to the time of their duration . After consideration, i£ was 
holdeh, that the agreement, though by parol, was good for 
seven years. 

Shall have the force and effect of leases at will only.] 
f Wood ▼. Lake, Say. Hep. 3. 


(4) From a MS. note of this case it appears, that the considera- 
tion to be paid hy the* plaintiff for the libeitj of stacking the 
coals, was 20s. for eve^ stadk* 
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these words, a lease. by parol, for a longer 
tenn'ttp^||ee years, will enure as a tenancy from year to 

Itt^vfe^on against a tenant*, for double rent, for hold- 
irig over aftfelfthe expiration of his term, % and a regular no* 
tice to quit/ the first count in the declaration stated a hold- 
ing under a certain term, determinable on the £2th of May 
then last past; and other counts stated a holding from 
year to year, determinable on the same day. It appeared 
in evidence, that the defendant had held the premises for 
two or three years, under a parol demise for twenty-oue 
years from the day mentioned,' to which the notice to quit 
referred. It was contended at that the^j^oldtng 

should have been stated according the legal opcralipn of 
it, as a tenancy at will.; 4B, ^is there was not any count 
adapted to that statement plaintiff ought to be non- 
suited. Roojte, J. however, considering that it amounted 
to a tenancy from to year, overruled the objection, and 
the plaintiff obtaitira a verdict. On motion to set aside the 
verdict, on the ground of a misdirection, Lord Kenyon, C. J. 
s^Mtliat the direction was right, for such holding now 
opfiates as a tenancy from year to year. The meaning of 
the statute was, that such an agreement should not operate 
as a term; but what was then considered as a tenancy at will 
has since been properly construed to enure as a tenancy from 
year to year. 

If a landlord lease for seven years by parol\ and agree 
that the tenant shall enter at Lady Day and quit at Candle- 
mas, though the lease be void by the statute of frauds, as to 
the duration of the term, the tenant holds under the terms 
of the lease in other respects, and, therefore, the landlord 
can only put an end td the tenancy at Candlemas. 

3r4'$Heet£on.— And, moreover, that no leases, estates, or 
u interests, either of freehold, or terms of years, or any un- 
u certain interest, not being copyhold or customary interest 
“ of, in, to, of out of any messuages, manors, lands, tene- 
“ ments, or hereditaments, shall he assigned", granted, of 
“ surrendered, unless it be by de£d, or note in writing, 
“ signed by the party so assigning, granting, or surrendering 
“ the same, or tneir agents thereunto lawfully authorized by 
“ writing , or by act and operation of law.” 

The mere cancelling in fact “Of a lease 1 cannot be consi- 

g Clayton V. Blakey, 8 T. R. S. 1 Ro# d. E. Berkeley r. Abp. oT.Ytfjfc, 

E Doe d. Rigge v. Bell, 5 T, R. 471- 6J£ast, $0. 
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* *" 

a$ either a deed or note in writing; within A -«eaaiaf , 
of ttyk clause, and, consequently, wilf not he Jra ii*r4»dw. 
A parol assignment of a lease from year to yea r ifSIpd unw ■ 

fkitt rilnnaolt ’ " ' 






II. ' Fourth and Seventeenth- Seotiom relating to Agree* 
fncnU. 

4th Section. — “ 'Na afetion shall be brought whereby to 
u chfiflge any executtf administrator, upon any special 
u promise, to answer damagegR of his own estate ; or to 
44 charge the defendant upottJ^ special promise to answer 
u for the debt, default, or mlscarftage, of another person ; or 
44 to charge any' pertOn, upon any supement made upon 
44 consideration or ntarriage ; or upon^my contract or sale 
“ of lands, tenements, or hereditaments, or any interest in 
44 or concerning them ; or upon any agreement that is,MLto 
“ be performed within the space of one year from the mHg 
11 thereof. Unless the agreement upon which such actionJKil 
" be brought; or some memorandum or note thereof, jHli 
4t be in writing, and signed by the party to be charged tnere- 
44 with, or some other person thereunto by him lawfully 
44 authorized.” 

It will be proper to yemark, that this section was intended 
for the relief of personal representatives and others, and it 
was not.thereby intended that they should he charged fur- 
ther pr otherwise than by common law thty were chargeable. 
Before the statute, a promise made, with reference to any of 
the subjects mentioned in this section, would not pajg made 
the party promising liable, unless such promise n|4).been 
^.founded on a sufficient consideration 1 . The same rule holds 
since the statute, with this* addition, that such promise, and 
the consideration* ojMvlpeh it is founded, must be. in writ- 
ing, *ud signed by the party to be charged, or his agent. If 
an action is biought for the non-performance of the promise, 
it is not necessary that it should be stated in the declaration 11 , 
that the agreement was in writing ; it will be sufficient for 
lire plaintiff to produce a written agreement in evidence at 

It Bfttlift* T. 'lvforttft, L*nt A*s. m Wain v. Warlters, 5 Cant, 10, 

180$, W"«9 Sir A. MMfewM, C\B. n Anon. Salk mq. 3 Burr. 1890. ytt< 

k Canny N V. C. 818 . Yale*, J., S. P. 

nrrell ▼. Ti usaell, 4 Tt*»nt. 1 17. 
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the Ifl&al if such agreement be pleaded in bar of 

another actktafcit must be shewn on the face of the plea, 
that it was hi writing ; for, otherwise, it would not appear 
that it was an agreement whereon an action might be main- 
tained 0 : 

Having premised that the preceding remarks apply to each 
of the clauses in this section, and that they are introduced 
in this place for the sake of avoiding repetition, I shall pro- 
ceed to consider the several clauses separately. ' 

No action shall be brought to charge any executor or admd* 
nistrator upon any special promise , to answer damages out of 
his own estate .] The leading case on tfcjta clause is that of 
Rann v. Hughes : in that case it, was stated in the declare* 
tionP, " that disputes had arisen between the testatrix and 
the intestate, which had b$en referred to arbitration; that 
the arbitrators awarded, that the intestate, should pay to the 
testatrix a certain sum of money on a day appointed; that 
afterwards the intestate died, possessed of directs sufficient 
to pay the sum awarded ; that at the time of the death of 
the testatrix, the sum awarded remained unpaid, by reason 
of which, the defendant, as administratrix, became liabfeto 
pay the plaintiffs as executors the .said sum, and being 
liable, the defendant (not saying as administratrix) in consi- 
deration thereof, promised to pay the same. Plehs. 1. Non 
assumpsit. 2. Plene administravit. 3. An outstanding debt 
on bond, and plene administravit praeter. The replication 
took issue on all the pleaB. Verdict for the plaintiffs on the . 
first issue, and damages assessed : on the other issues, for the 
defendant. The plaintiffs entered judgment for the damages 
assessed and costs, against the defendant generally. Oh a 
writ of error in the Exchequer Chamber, it was assigned for ' 
error, that the defendant was impleaded as administratrix of 
the intestate,; yet judgment was given against her generally 
and without any regam to her having goods of the intestate 
in her hands to be administered. The Court' of Exchequer 
Chamber reversed the. judgment. Upon a writ Of error 
from this judgment, in the House of Lqrds, the following, 

o Case v. Barber, T. Raym. 450. MMguSfeUpLa V. Isabella Hughes, 

p Raqn and another, executors of administratrix of John Hughes. 


(5) A plea of tender to the action will supersede the necessity 
of this proof; for by payment of money into court 'upon that plea, 
the defendant admits the cause of action. Middleton v. Brewer, 
Peake’s N. P. C. 15. 

VOL. XI. 


K 




Tte FRAUDS, STATUTE OF 

- + 

question was put to the judges'? Whether sgfliriehl matter 
appeared upon the declaration to warrant, sflfer verdict, the 
judgment entered up against the defendant ill* error* in her 
personal capacity’ ? Skynner, C. B.* delivered the unanimous 
opinion of the judees, 1, That there was not a sufficient 
consideration to support this, demand, as a personal demand . 
against the defendant ; inasmuch as the defendant did no 1*' 
derive any advantage from the promise, for it was a promise 
generally to pay upon request, ’what she was liable to pay 
upon request in another right,* and the promise wat not 
founded on any Consideration of forbearance or the like, 
which might have supported it. 2. That the promise* not 
being-funded on any consideration, the circumstance of its 
being in yvriting (which might be presumed after verdict) 
would not assist tlie case ; tor, by the law of England, an 
agreement merely writtaO^and not being a specialty, required 
a consideration. 3. That the statute of frauds had not taken 
away the necessity of 4 consideration ; for that statute was 
made for the relief of personal representatives, and did not 
intend to charge them further, than by common law they 
were chargeable. 

• Or to charge ihe defendant upon any special promise to 
answer for the debt, default, or miscarriage of another person."] 
In ord£r to bring a case withiti this clause of the statute^ it 
is essentially necessary that the person, on whose behalf the 
promise is made, should be Sable, ’as well as the promiser, 
or, as it is sometimes expressed, (though the propriety of the 
"expression has been questioned) (f>) that the promise should 
be collateral, and not original. This distinction will he illus- 
trated by the following cases, which are arra^ffife under two 
divisions ; first, cases within the Statute; secondly, cases not 
within the statute. 

£1. Cases within the lld Clause of the 4 th Section. — In an 
suon upon the .case, the plaintiff, declared, that the de- 
mdant, m consideration that the plaintiff Would let his geld- 
ig out" to hire to i. promised the plaintiff that J. S. 
-.lould redeliver f)ie gelding, hut that J. S. never did rede- 
liver him, It wasjfotected, that the plaintiff had not any 
remedy against wBflwty upon the contract, for not re- 

?. 14 May, * 1778 . 4 Bro* P. C. r Buckmyr v Darnall, JLd Hay in, 
p. 87 . Tomlin 1 ® ed. 7 T« R. 3$<k p. 1085. Salk . 27 B. R. 6 Mod. 948. S.C. 

4 

^ » - — — 

* (6) «* Many df the doubts upon this statute have arisen from, 
taking of the word trilateral, which it not a word used in the 
' statute.”* Bull. N. P.381. 
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■tleliveAng tit&geidiDg, ^HapTby an action of trover upon 
the>s|ibsequ^r. tort, in . case of ’ demand , ami refusal,; and, 
• theref&re, qftueh remedy accrued from a wrongs subsequent 
to (^contract,, the, pi$pnt case rfotwithjn theme&ning 

of title statute ; but tlie cdurt OTerrukd, f fhe objection, observ- 
ing, that the partywasalso liable in Retinue upon the original 
delivery or bailmdm:, the bucpln^e^ ''raving been such as in its 
nature required a redelivery; and if the bailee. Will not re- 
deliver thething bailed, .the only adequate remedy is an 
action of detinue against the bailee ; consequently, this pro- 
mise of the defendant's, that J. S. should redeliver the horse 
bailed, for which there was a remedy against J. JS. upon tlfe 
bailment, was a collateral promise, and, therefore, ^ promise 
to answer for theact and default of another, within the statute. 

The defendant, in consideration that the plaihtiff would 
hot sue J. 8.*, promised' to.jj^fljp plaintiff the mon^f due 
from J. S. ; this was holde&f&bd Within the statute, ibr there 
was not any consideration statedfpr Which the plaintiff had 
promised not to sue, and if them had j J. S'. could not have 
availed himself of this agreement- between, the defendant and 
plaintiff, but the debt would stilbhaye subsisted, and, conse- 
quently, the promise Was collateral, % - 

J. S. was indebted to the plaintiff in a sum of money*, for 
the recovery or Which the plaintiff had commenced ah action ; 
whereupon the defendant, in consideration that the plaintiff 
would stay his action against ji S., promised to- pay the plain- 
tiff the money owing -to him by J. S. This was holden to 
be clearly within the statute : on the ground that there wats 
a debt of another still subsisting, and- a promise to pay 

An opinion formerly prevailed, that, in order to bring a 
case within the statute', ;& was .necessary that there, should 
be an existing debt owing from the person on whose behalf 
the undertaking was , made, at the time of such undertaking. 
Hence, A promise- on ttiebehalf of another, ffor thepayrhenfc 
of the price of •^od|!|«-W^b«^the:deUvm! , y of such goods, was. 
holden not withih-^be statut^fbecAiise at the time of the 
promise there was hot any dettmttA Bukthis distinction was 
overruled in the following ctoea 

f. Rothery y. Curry, Bull; N.f. MlV ¥ MiwWy ¥t Cunninghstn,. sitting! * 
t Fish v..HutcMns6n, s Wkls. 94 , after fi. T. 177^ crtefl in Jonei r. 

; /’iCooperj 0owp. 4 » 

•\ - ' T 

(7) In Legge y. tiibsoty MS. Bulfer, 

“ that he hod always been ofopinion Mansfield’s dDfcjtiip^ 
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14 an action for goods sold w iK"|Slivered*,'it appeared id 
evidence, that the goods in question had beeft delivered: to 
J. S. in consequence of a parol promise by the (defendant to 
the plaintiff in these words, “ / will pay you 9 if J. S. will 
not . J. S. was entered as the debtor in the plaintiff's books. 

The court were of opinion, that this promise by the defend- ^ 
ant was a collateral undertaking within the statute. 

The defendant hhd asked MJ (one of the plaintiffs) whe- 
ther he was willing to serve J. S. with goods? M. answered, 
that he did not know J. S. ; to which the defendant replied, 
if you do not know him t you know me , and I will see you paid. 
M. then said, he would * serve him; to which the defendant 
answered, “ he is a good chap ; but I will see you paid ” 
A letter was afterwards received by the plaintiffs from J. S. 

1 Containing an order for certain goods, which were afterwards 
sent to. him. The plaintiffs made J. S. the debtor for these 
goods in their books ; J. S. having refused to pay for the 
goods, an actipn for goods sold and delivered was brought 
against the defendant The court held, that the case was 
within the statute, there not haVing been any promise in 
writing, and gave judgment for the defendant; Buffer, J. ob- 
serving, that the general rule now was, that if the person for 
. whose use the goods arefurnisfyzd be liable , any other promise 
by a third person to pay that debt mUst be in writing . 

The plaintiff, a woollen-draper in London*, employed a 
rider to receive orders from his customers in 4 the country. 
The defendant, meeting-with the rider at Deal, desired him 
to write to the plaintiff', to request him to supply the de- 
fendant’s son (who traded to the West Indies) with whatever 
goods he might want, on his 9 the defendant's credit ; and at 
the same time said, “ use my son well, charge him as low as 
“ possible, and i will be bound for the payment of the money , 
" as far as 8QQl. or 1000/.” The rider accordingly wrote to 

x Jones v. Cooper, Cowp. 997. s Anderson v. Hayraan, 1 H. Bl. 190 . 

y Matson and another v. Wharam,* 

9 T. ft. 80 . 


in Cunningham v. Mowbray was right and warranted by the statute ; 
bemuse in these cases, when a third person is called in, the real 
meaning is, that the party will not trust the person first applying, 
and gives credit to the last ; that Lord Mansfield’s distinction be- 
tween a promise made at the time and afterwards was sound. This 
case had been overruled, but he had seen no reason to alter his 
opieion.” 
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the* plaintiff J$te following letter : “ Mr. Hayman of this town 
“ says, his 's«to will call on you, and leave orders ; and he 
“ has broiqped me to s$e you paid, if it amounts to 1000/. 
“ N. B. If deal for twelve months’ credit, and pay in six or 
“ eight months, expects discount in proportion.* Soon after 
. the son received goods from the plaintiff to the amount of 
” 800 /., which \yere delivered to him in consequence of the 
before-mentioned engagement of the father. The son ms 
debited in the plaintiff's books', and having been applied to 
for payment, wrote the following answer to the plaintiff; 
“ In answer to your letter I can only say, that I understand 
“ your credit for the goods was twelve months, which was 
“ also mentioned by your rider to my father: I shall, at this 
“ rate, make you remittances for the different parcels as they 
’* become due.” The sbn afterwards became & bankrupt, 
and this action was brought jupbntt the father, to recover the 
value of the goods. Heath, h (who tried the cause) directed 
the jury to consider, whether the plaintiff gave credit to the 
defendant alone, or to him together with his son: that in the 
former case they Bhould find a verdict fot the plaintiff ; in 
the latter, for the defendant ; being of opinion, that if any 
credit was given to the son, the promise of the defendant, 
not being in writing, was void by the statute. A verdict 
was found for the defendant, and a rule was obtained to set 
it aside ; which the court afterwards discharged, being clearly 
of opinion, that this promise, not being in writing, was void 
by the statute, as it appeared from tne letter of Hayman, 
the son, that credit wto given to him as well as to tne de- 
fendant. ’ j 

Where a parol agreement is entered into for the payment 
of the debt% or part of the debt of another person, ana also, 
for the performance of some other act, the promise to per- 
form which would not of itself be required to be in writing, 
an action cannot be maintained on such agreement ; because 
the agreement being entire, it is incapable of separation, so 
as to enable the plaintiff to Recover on one part alone* • * 

J. S. being indebted to several persons k , and among others 
to the plaintiff (who had incurred considerable expenses in 
law proceedings against J. S. for the recovery of his debt), 
and a proposal having been made, at a meeting of the credit- 
tors, that thdy should receive a composition of 10*. in £he 
pound; all the creditors consented to take it except the 
plaintiff, who refUsed to consent, unless the law expenses 

s Lexingtou *. Clarke, sW.&M. Clutter r. Beckett, 7 T. R. BM . 

C. & s Veutr. 493, 
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before mentioned were also paid; whereupo^tbe defendant 

r mised to pay those expenses, and to acce^Tbills drawn 
the plaintiff on him to the amount of the 'Composition. 
The plaintiff accordingly drew bills on the defendant to that 
amount, which he accepted and paid; but the defendant 
having refused to pay the law expenses, the plaintiff paid 
them to his own attorney, and then brought an action against; 
the defendant, declaring on the special agreement, and also 
for money paid: it was holden, 1st, That the agreement, 
being hi / parol , the plaintiff* could not recover on the special 
count; for, though the agreement was to do something be- 
yond' pay ment of part of the debt of another, yet, being en- 
tire, the plaintiff could not separate it, and recover on one 
part only. 2dly, That the plaintiff could not recover on the 
count for money paid; because, m order to support that 
count, there should have been evidence of the plaintiff hav- 
ing paid a sum of money which defendant was bound to pay; 
whereas here the plaintiff, not the defendant, was bound to 
pay the law expenses, ■ ♦ 

2. Cases not within the 2d clause of the 4 th section . — Ail 
action having been brought against the defendant, an attor- 
ney, and two others, for appearing for the plaintiff without 
a warrant, the record was carried down to be tried at the 
assizes®, when the defendant promised, in consideration that 
the plaintiff would not further prosecute the action, defend- 
ant would pay 10/. and costs of suit. In an action on this 
promise, the question was, whether this was a promise within 
the statute; and it was holden, that it was not; as not being 
a promise to pay the debt of another^ but to pay the party’s 
own debt. 

A., the plaintiff’s testator*, brought an action of assault 
and battery against J. S.; the cause being at issue, the record 
entered, and just corning on to be tried, the defendant, in 
consideration that A. would withdraw the record, promised 
tp pay him a sum of money, and the costs to that time; 
whereupon A. withdrew his record; A. died: the plaintiff, 
his executor, brought this action upon the special promise 
of. defendant. The defendant pleaded the statute of frauds, 
viz. that there was not any agreement in writing, touching 
the* promise. On demurrer, the court gave judgment for the 
plaintiff; being of opinion, that this promise was not within 
the statute; that it was an original promise sufficient to 
found an assumpsit against the defendant; that it was a lien 
upon, the defendant, and upon him only; thatJ. S. was not; 

c Stephens v. Squire, 5 Mod. 205. 4 Rend ▼. Nash, i Wils. 3Q5. 
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a debtor; tl^cause was not tried; it did not appear that J. \ 
S. had befeffg^llty of any default or miscarriage; there might 
have been a^yerdict for him, if the cause had been tried; 
J. S. n^verwas liable to the particular debt, damages, or 
costs; that tne true difference was between an original pro- ■ 
mise', and a collateral promise; the former promise was not 
^within the statute, the latter was. 

In an action of indebitatus (assumpsit, for money laid out 
to the use of defendant 6 , by i the plaintiff, at the request of 
the defendant; the evidence was, that one D. coming to the 
plaintiff, by the defendant's order, for money to pay some 
workmen, who had been employed in the garden ot J. S., the 
infant grandson of defendant^ the plaintiff refused to pay the 
money, unless the defendant would sigh a receipt. Where* 
upon the defendant wrote the following note, viz . " This is to 
certify, that it is my request that you pay to Mr. D. on the 
account of J. S., for the workrhen’s use, the sum of of 
signed by the defendant. It Was objected, that this was evi- 
dence only of a collateml security, and not of a debt from the 
defendant But per citr . the rhoney was manifestly advanced 
on the defendant’s credit, and jits being on account of the de- 
fendant’s grandson, an infant,! is a matter merely between the 
defendant and the infant. The defendant is the debtor to 
the plaintiff: the objection arises from an aufbiguous use of 
the term collateral promise; by which the defendant must 
meau a special undertaking upon a special contingency; as, 
if such a one does not pay, t will. It is also applied to a 
joint undertaking, which is , oint, and several, and is called 
collateral as between the two debtors, but is original in each 
of them as to the creditor; sta in this case, there is an original 
undertaking by the defendant, though, perhaps, she may un- 
dertake this as security for her grandson, as between him and 
her. The defendant is the only original debtor; for the in- 
fant never could be liable# 

A., befog indebted to the plaintiff for the rent of a dwell; 
ing house f , in arrear for three quarters of a year, and becom- 
ing insolvent, made a bill of sale of all his goods in the house, 
to the defendant Leaper, in trust, to be sold by him as 
broker, for the benefit of A.’*, creditors; defendant accord- 
ingly advertised a sale : on the morning of the sale, and 
while the defendant was iij possession of the goods upon the 
premises, the plaintiff (the landlord) came there to distrain 
for his rent; whereupon . the defendant, in consideration 

t Harris y. Huutbacli, 1 Burr. 373. * 3 Burr. 1886. S. C. recognised by 

and MSS. Elleuborough, C. J. and Grose, J. in 

/Williams y. Leaper, 2 Vfils. 308. Castling v. Aubert, a East, -325. 
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that the plaintiff would not distrain, pr0misfe4.ro pay the 

5 plaintiff the rent in arrear. Upon this promise of the de- 
fendant an action was brought, and the quesUqn was, whe- 
ther the promise was within the statute. It was holden, that 

it was not (S). 

The case of Keat v. Temple, 1 Bos. & Pul,- 158. where a 
question arose on -the clause of the statute now under con- 
Sideration, is omitted dta account of its special circumstances 

The plaintiff, who was. the broker, of J. S.*, having policies 

5 Cutting v. Aubert, 9 East, 385. 


. (8) It is extremely difficult to collect from (he reports the pre- 
cise ground on which t^is case was decided. Lord Mansfield, C. J. 
and Wilmot, j. seem to have founded their opinions on ^supposi- 
tion* that the plaintiff had actually distrained and was in posses- 
sion of the goods at the time when the promise was made; but the 
fact was* that the plaintiff was not in possession, (see 2 Wils. 808.) 
he had merely given notice to distrain. (See the remark of Law- 
rence, J. 2 East, 330.) Yates, J. argued upon the ground of the de- 
fendant being in possession* and seems to have thought that the 
defendant derived an advantage from the plaintiff’s permitting him 
to proceed \n the sa(e of the goods; and that this was an original 
consideration toAhe defendant. Aston, J. considered the goods as 
the ouly debtor; and consequently that the promise was not a pro- 
mise to pay the debt of the tenant. Such is the report of this de- 
cision ; but, Whatever may have been the grounds on which it pro- 
ceeded, the case has since been recognized. In assumpsit for the 
repair of a carriage, it appeared that the carriage had been bought 
by J. S. but had been sent to be repaired by the defendant. When 
the repairs were done, the defendant directed* the plaintiff to pack 
up the carriage, and send it on board ship. Upon the plaintiff’s 
inquiring who was to pay for the repairs, the defendant said, as he 
had sent the carriage, he would pay for the repairs. Accordingly 
ihe carriage was packed up and sent on board snip, end a bill made 
out and delivered to the defendant. It was contended, on the part 
vjtf the defendant, that the undertaking ought to have been in writ- 
ing; b k ut, per Lord Eldon, C. J» in general cases to make a person 
liable for goods delivered to another, there must be either an* ori- 
ginal undertaking by him, so that the credit' was given solely to 
or there most be a note in writing. There may, however, be 
cases where this rule doe9 not apply ; If a person obtains possession 
of goods, on which the landlord has a right to distrain for rent 9 and 
he promises to pap the rent 9 though it is clearly the debt of another * 
yet d note in writing is not necessary . That-applies precisely to the 
present case. The plaintiff had, to a certain extent, a lien on the 
Carriage, and he parted with it on the defendant’s promise to pay. 
This takes the case out of the statute, Houlditch v. Milne, 3 Bsp, 
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' of aMurano^ttf great value in his hands, belonging to J. S., 
’accepted several hills for the accommodation of J. S. A loss 
having happened on the policies, which the underwriters 
had agreed, to pay, but which J. S. could not receive with- 
out.having the policies to produce, the plaintiff was applied 
to, to give them up for that purpose to the defendant, into 
'•* whose hands J. S. had at that time transferred, the manage- 
ment of his insurance concerns. Some of the plaintiff’s ac- 
ceptances being then outstanding, (and particularly an ac- 
ceptance on a bill in the hands of J. N.) upon which writs 
had been sued out (though not that executed) against J. S. 
as drawer, and the plaintiff as acceptor, the plaintiff refused 
to deliver up the policies, they being the only securities he 
had against bis acceptances, without an indemnity; where- 
upon it was verbally agreed between plaintiff, defendant, and 
J. S., that the defendant, upon the policies being made over 
to him, should pay the amount of the bill in the hands of 
J. N., with the costs incurred, and should lodge money in 
a banker’s hands for the satisfaction of the remainder of the 
acceptances as they became due. In pursuance of this 
agreement, the defendant paid into the banker’s hands the 
sum agreed on, and the plaintiff delivered up the policies 
to the defendant. The defendant received from the under- 
writers the amount of their subscriptions, far exceeding the 
sum in dispute; but refused to pay the debt and exists on the 
bill in J. N.’s hands; in consequence of which refusal, the 
plaintiff was arrested at the suit of J. N. Upon this the 
plaintiff brought an action against the defendant, declaring 
upon the special agreement, and also for money had and re- 
ceived. The question was, whether the promise of the de- 
fendant to pay the sum due from J. S. for the debt and costs, 
on having the policies of assurance delivered to him, was 
within the statute? The court were of opinion, that it was 
not; Lawrence, J. observing, that this was to be considered 
as a purchase by the defendant of the plaintiff’s interest in 
the policies. It was not a bare promise to the creditor' tpi 
pay the debt of another due to him, but a promise by the de- 
fendant to pay what the plaintiff would be liable tp pay, if 
the plaintiff would furnish him with the means of doing it. 
And per Le Blanc, J. “ This is a case where’ one man, having 
a fund in his hands, which was adequate to the discharge of 
certain incumbrances, another party undertook, that if the. 
fund were delivered up to hips* he would take it with the 
incumbrances: this, therefore, has not any relation to the 
statute of frauds.” * * 

To an action of assumpsit for not replacing some bank an- 
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nuities\ the produce of which had been paid hj^e plaintiff 
to the defendant, on his undertaking to repjfpa the same * 
within a certain time; the defence was, that defendant 
being indebted to the plaintiff, as stated in the declaration, 
and also to several other persons, an investigation was had of 
his affairs, and it was found that his estate was inadequate to 
the payment of his debts, whereupqn it was agreed' between ; 
the plaintiff, and the other creditors, and one J. S., that J. S.’ > 
should, out of bis own money, pay the plaintiff and the other 
creditors 10s. in the pound on the amount of their debts, to 
be received by them in full satisfaction, and that they should 
assign their debts to J. S. ; that J. S., in pursuance of this 
agreement, tendered out of his own money, a sum amounting 
to 10s. in the pound on the debt of the plaintiff, which he 
refused to accept. It^was objected, that the undertaking of 
J. S. not being in writing, this defence could not be sustained* 
But the opurt overruled the objection, Chambre, J. observing, 
that this was a contract to purchase the debts of the several 
creditors, and not a contract to pay the debt of the defendant. 
'It was of the substance of the agreement, that the debts 
‘should remain in full "force to be assigned to J. S., and J. S. 
had a right to make use of the names of the original creditors 
to recover the same to the full amount, if defendant had ef- 
fects to Satisfy the debts. He concluded with this remark : 

“ We all agree upon the point, that it is a contract for the 
purchase of the debts of the defendant, which is not prohi- 
bited by the statute of frauds;” 

To bring a case within this clause there must* be a good 
consideration for the promise in writing 1 . 

A count averring that J. A. made a bill of sale of goods to 
the plaintiff, in consideration of t debt of 1*221. 19s. due from 
J. A. to the plaintiff, and that plaintiff being about to sell his 
goods in satisfaction of his debt, the defendant undertook to 
pay him l?2l. 19s. if he would forbear to sell, does not shew 

t . this is a promise to pay the debt of another with suffi- 
t distinctness to bring the case within the statute*. 

(! ^^jWrritten proposal to pay a moiety of the debt of anpther, 

; iniae creditor will at a specified time of meeting accept the 
: proposal and discharge the debtor, is not binding unless the 
- creditor accede to the terms in writing 1 . 

Or to charge any person upon any agreement made in con- 
. sideration of marriage,’] It is now settled, notwithstanding 

t * . ■' . 

k Aftatey v. Warden, I Bo*. & Pul. N. i Barrell y. Trussell, 4 Taunt. 117. 

R. 124*.'* k lb, 

1 Gaunt y. Hill, 1 Stark. N. P. C. la. 
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former dedAp to the contrary®, that this clause does not 
extend to ’ mftual promises to marry; consequently, such 
promises ajfljs^bindiiig, although they are not reduced into 
writing unit signed by the party. 

The plaintiff declared* that in consideration of her having 
promised to many the defendant, he promised to marry her 
-at his father’s death ; and averred, t^at the father was dead, 
but the defendant had refused to many plaintiff, and had ■ 
since married A, B. On non-assumpsit pleaded, and verdict 
for plaintiff, it was movecT fc in arrest of judgment, that this 
parol promise was not good in law. ‘ JfJut (after argument) it 
was holden, that the case was not within the statute ; for 
that this clause in the statute related only to contracts in con- 
sideration of marriage ; and the^ defendant, having married 
another person, had disabled himself from perl’onning the 
promise ; the plaintiff, therefore, could not apply to the spi- 
j$£ual court to have a performance decreed, and consequently 
was entitled to a compensation in damages. 

Or upon any contract or sale of lands , S^c. or any interest i ^ 
or concerning them. ] An agreement conferring an exclusiv 
right to the vesture of land 0 , during a limited time, and fc. 
given purposes, is a contract or sale of an interest in, or„at 
least an interest concerning lands; and for the noivperibrm- 
ance of such contract, if made by parol, an action cannot be 
maintained. It must be observed, however, that the statute / 
dots not expressly and immediately vacate such contract, if* 
made by paid; it only precludes the bringing an action to 
enforce it, by charging the contracting party, or his repre- 
sentatives, on the ground of such contract, arid of some sup- 
posed breach thereof. Hence, if the contract be executed, 
the parties cannot treat it asa nullity. 

Indebitatus assumpsit for a crop of potatoes bargained and 
sold 1 *, and dug up and carried away by virtue of such bargain 
and sale. On the 21st day of November, 1807, the defendant 
purchased of the plaintiff, by parol, at so much per sack, a 
crop of potatoes then in the ground. The defendant was to 
dig them up and remove them without delay, as the plaintiff 
wanted the ground for other purposes. The defendant ao- ^ 
cordingly dug up and carried away more than half the crop, t 
but was prevented by the frost from taking the remainder.- i 
The plaintiff brought his action to recover the value of the 
% 

m Plulpot v. Wallet, 3 Lev. 65. Freem, o Per Cllenbo^ougb, C. J. delivering 
94i s> C. the opinion of (be court in Crosby 

yi CojK v. Baker, 1 Str. 34 . Harrison v. Wadsworth, 6 East, (502. 
v. Cage, 14. Raym. 396. $. P, per p Parker v. Staniland, u Bait, 909. 
Ward, C. B.Cartb. 467, *• 
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whole crop. The defendant paid into court ftj cpgr 

equivalent to the* value of that portion of the$$|t whiel he 
had taken. It was objected, that this was a co$pct or sale 
of an interest in land. But per Lord EllenboroOgh,,C. J. 
The liberty which the defendant had of entering the close for 
the purpose of taking the crop, amounted, to an easement, 
and nothing more. No interest in the land itselfpassed, or 
was intended to pass by the contract The defendant could 
not have maintained jejectment to reoover possession of the 
crop. In this .respect this case, differed materially from that 
of Crosby v. Wadsworth, which he ^waa not disposed to ex- 
tend ; in that case the subject matter 6f the coqtiraCt was the 
prima vesturn, for which ejectment lies, as doe&also Ue&pass- 
quare clausum fregit But trespass quare clausum fregit 
could not be brought by this defendant for a trespass to the. 
close in Which the crop of potatoes grew. It did not follow, 
that, because the crop of potatoes was not at the time of t^be 
contract a chattel, it was therefore an interest intend. Bay- 
ley, J. said, it was a thing whose growth was at an end, and 
dn^tliis respect distinguijhable from the case of Bristow v. 
^Wadofiflgtort^, wtMctrWSs a contract for the next year's crop 
*of hops; and that he considered the land merely as a wale-/' 
ihou3e,and that the contract was substantially the same thing, 
as if theT potatoes had been deposited in a warehouse at the 
time of thesale. i. . ' . 


But in a case* where there had been a sale of a crop of 
gtotving turnips, it Was holding that this was a sale of an in- 
terest in land. N. No time was stipulated for the removal of 
the turnips. 

An action of indebitatus assumpsit •, with a count on quan- 
tum Meruit t for moieties Of crops of wheat sold *bv the plain- 
tiff to the defendant, and accordingly reaped for bis, the de- 
fendant’s, own use ; and also a count for money had and re- 
ceived. The case was, that the plaintiff, by a parol agree- 
me^t, had let land to the defendant, from which he was td 
take jtwo successive crops, and to render the plaintiff a moiety * 
of the crops in lieu Of rent While* the crops of the second 
year were on the ground, an appraisement of them was taken 
by both parties, and the value ascertained. The defendant 
having afterwards refused to pay a moiety of the value, this 
action fras brought It was objected; on a case reserved, 
that the agreement was within the statute ; because it related 


4,9 Bim.Se Pul. 459. 

j* fCeelis, ft T*ont. as. 
;ri«towy^Wtddu^toB, 



•'PovUer V. Killiogbvck, ] 
Pvt. 897* 
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to land ; the court overruled the objection; Eyre, C. J. 
observing, ISki the circumstance of the appraisement seemed 
to put an end to this point. It was true, tnat as the case ori- 
ginally stood^the plaintiif had a claim to a moiety of the pro- 
duce of the land under a special agreement, but that special 
agreement was executed by the appraisement. The circum- 
stance Of the appraisement afforded clear proof that the plain- 
tiff sold what the defendant had agreed was his; and the 
price having been ascertained, brought this to tht case of an 
action for goods sold and delivered (9)» 

But although the contract is not itself wholly void * under 
the statute, ifierely on account of its being by parol, so 
if the same is executed, the parties cannot treat is as a nuK 
lity, yet, while it remains executory, it may be discharged 
by parol, before any thing is done under it which can amount 
to a part execution of it. 

An agreement to occupy lodgings at a yearly rent, payable 
in quarterly portions, (the occupation to commence on a fu- 
ture day,) is an agreement /relati ng to an in terest iuiaodt 
within the meaning of this clause 0 . 

This clause comprehends sales of laricf by auction as welt 
as other sales’* ; hence, where land had been sold by auction, 
and the contract having been abandoned, an action was 
brought to recover the deposit, in which action the plaintiff 
declared specially on the contract; it was holden, that it 
was incumbent on the plaintiff Xo prove a contract in writ* 
ingf, in the manner specified in the statute; and that the 
entry by the auctioneer of the buyer’s name could not be 
considered as a sufficient memorandum and signature of the 
agreement, so as to satisfy the requisitions of the statute; 


t Crosby y. Wadsworth, 6 East, 60s. 
«i Inman v. Stamp, 1 Stark. N. P.C. 
19 . Lord E 1 lenborough» C. J. but 
see Rylcy v. Hicks, Sir. 651 . 
it Walker v. Constable, 8 Esp. N P. C. 
659. 1 Bos. & Pul. 306. per Erskine 
C. io Buckcnat ter v. Harrop, L. 1 . H. 
Dec. 18 , 1806. 


y Stansfield v. Johnson, coram Eyre^ 
C. J. 1 Esp. N. P. C. 101. But see 
the remarks of Eldon, (X in Coles y. 
Trecothick, 9 Ves. jun. 84 £. adopted 
by Erskine, C. in Buckmaster v. 
Harrop, L. l.H. Dec. 18, 1806. 


(9) ** The contract, if it had originally concerned an interest in 
land, after the agreed substitution of pecuniary value for specific 
produce, no longer did so : it was originally an agreement to ren- 
der what should nave become a chattel, i. e. part of a severed crop 
in that shape, in lieu of rent/ and by a subsequent agreement it was 
changed to money instead of remaining a specific reud&r of pro- 
duce.’* Per Ellenborough, C. J. 6 East, 612. * " * 
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t although a different doctrine bad been laid da ft-* 
‘ gard to the 17th section, relating to tlie sale orfeqods, upto 
the construction of which it has been holden*, that tbd auc- 
tioneer must be considered as the agent of both parties, and a 
memorandum made by him sufficient^ bind the bargain. 

Butin a late case of Emmerson v. Heelis*, it was' solemnly 
decided, that a signing by the auctioneer is aligning by an 
agent for t^&jpurchaser, although the contract be a contract 
for the saleofarf interest in land. The entry of the name of 
the best biddet by the^uctioneer in his book, is just the same 
as if the best bidder had written his own name. 


Mr Or upon any agreement that is ntit to be performed within 
the space of one yearjfyom the making thereof J] This clause 
extends to those cases only, where by the express agreement 
i of the parly, the act is not to be performed within a year, 
j Hence, it has been holden b , that a promise to pay money on 
the return of a ship, which happened not to return within 
two years after the promise made, was not within the sta- 
L ^ by possibility, the ship might have returned within 


* 


So where an acSbn was brought upon an agreement 6 , 
which the defendant promised, for one guinea, to give the 
plaintiff so many oh. the day of his marriage. The marriage 
did not take effect Until nine years after the agreement; and 
bh&question was, whether the agreement ought to have been 
it* writing. Holt, C/ J/( before whom the cause was tried) 
advised with all the judges, and it was said by the majority 
t>f them, (for there was a diversity of opinion, and Holt dif- 
fered'frem the majority)^ 10), “Where the* agreement is to 
be performed upon a contingency, and it does not appear on 
the face of the agreement that it is to be performed after the 
jrea| r, there a note in writing is not necessary; for the con- 
tingency might happen within the year; but where it appears 



Metivier, l Bl R. 60 . 3 . 
„ 1. rac 

it in Hiutlev, 


1991 . recognized an to this 
‘ ,Whitehon»e,7 East, 


<'a 9 Taunt. 38 . recognized in White ▼. 
| doctor, a 


l 


,4 Taunt. 909. 


<5^ 


b By tbe judge*, esc* rel. Treby, C. J. 
Auon. Salk. 9?o; recognized by Wil- 
mot, r.m 3 Burr. 1981. 
c Peter r. Com ptdu,' Skin. 353 . cited 
by Denison, J. in- Fenton v. Emblers, 
3 Burr. 1981 . 


a 


A * 

(10) If the marriage had taken effect within the year, all the 
jWB agreed no writing wag nec&saiy ; but, as in the case before 
|Upl2)he Heritage did notJiappen withip tlie year, but nine years 
jljfer me promise. Holt, C. and the minority of the judges, were 
olropigioii that it*ought to have been in writing, because the de- 
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' from ihoMote t£nor of the agreement, that it is to be per- 
formed aftffi the year, there a bote in writing is necessary," 

So whete thfe plaintiff declared 11 , that the defendant’s tes- 
tator* in consideration that the plaintiff would become his 
hoiise-keeper, and take upon herself the care and manage- 
ment of his family, as long as it should ,‘please both parties, 
undertook to pay her wages, at the rate, q£ £ tor one 
year; and atko by his uSu to bequeath to hetman annuity of 
£ for life, payable yearly from \he day of his death; and 
then averred, that she became his ftyfasekeepef, and so con- 
tinued for three years and upwards, but that the defendant 
testator had not bequeathed her the annuity; the agreemttW* 
having been by parol, it was contended, that the case was 
.'Within the statute, for it could not be performed on the part 
o ^ifep testator within a year; for a whole year from his 
deanHtas to elapse, before the annuity, or any part of it, 
woulcPS^jne payable. To this it was answered, that the 
action was orBfeght for the testator not having done what lie 
ought to have done in his lifetime, viz., bequeathing the an- 
nuity by will, which might have befen* done within the year. r 
The court held the case npt within the statute, and Denison, * 
J. said — “ The statute of frauds plainly means an agreement 
not to be.performed witliin the space of ayear, and expressly 
and specifically so agreed, A contingency is not within it, 
nor any case that depends upon a contingency. It dQes vl ttQt 
extend to cases, where the thing may be performed wit|up 
the year." * 

An objection upon this clause was taken in the case of 
Poulter v. KilUngbeck, 1 Bos. & Pul. 397* (fof a particular 
statement of which see ante, p. 796'.) but trie court lfrere of 
opinion, that the subsequent agreement relieved the c^se from 
the objection. 

By the word performed in this clause, the legislature meant 
a complete and not a partial performance, Heru?e, if jjt ap- 
pear to have bejeti the understanding of the parties to a 
tract, at the time, that it was not to be completed within * 

a Fenton v. Emblers, Exor., 3 Burr. 1278. l Bl. R. 353. S. C. 


sign of the statute was, not to trust to the memoir of witnesses 
for a longer time than one year. See Smith v, Westell,, Lord 
Raym, 316, 7 . Holt, C. J. had expressed the same opinion with 
respect to the necessity of the contingency happening wfthtnjp# 
year in order to take a case out of the statute* ip Francam v* fp 
ter. Skin, 326. * 
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year®, although it might, and was in fact in |^a^parfermfec) 
within that time, such contract is within this^cliuise, s and if 
the requisites of the statute are not complied with' it cannot 
be enforced. ' ■ 

Unless the agreement or some memorandum or note thereof 
shall he in writing J The word agreement , is not to be un- 
derstood in thedoQ.se incorrect sense^in which it is sometimes 
used as synontfftQus to pf&mise or undertaking, but in its 
proper and correct sense, as signifying h ibutual contract on 
consideratioir betweenl^vo or more parties. Hpnce, the 
jv.hoie agreement, that is, not the promise only, but the 
consideration on which it is founded, must be in writing*. 
But it is suffioient if the consideration appear by necessary 
inference and implication. ; 

An action was brought to recover the value of goods, 
which had been furnished by the plaintiff to o$e Nichols*, 
under a written agreement signed by the defendant in the 
following words: “I guarantee the payment of any goods 
which Mr. John Stadt delivers to< I. Nichols.” It was ob- 
jected, that this guarantee was void, because it did not ex- 
press any consideration for the defendant’s promise to an- 
swer for the debt of another person ; that, in order to ascer- 
tain whether there .was any consideration expressed for this 
purpose, the proper way was, to consider, whether any action 
could have been brought on the supposed agreement, by the 
defendant against the plaintiff. But here there was no under- 
taking on the part of the latter to deliver goods to Nichols, 
and no action would have lain against him, had he refused to 
deliver any.* Lord Ellenborough said, that ..though by the 
agreement the plaintiff was not obliged to deliver goods, 
there appeared a sufficient consideration for the defendant’s 
promise to be answerable, if any should be delivered ; the 
Stipulated delivery of the goods to Nichols was a considered 
appearing on the face of the writing, and when the deli- 
place, the consideration attached ; be should there- 
tlfelp' kdmit evidence of the delivery of the goods. V. for 
Ipkffibtiff* Upon an application to the court to set aside this 
verdict, the court said, that this case differed from Wain v. 
Warlters, as the agreement here contained the thing to be 
r dotte by the plaintiff, which was the foundation of the de- 
fendant’s promise y. and that the delivery of the goods was a 

• Boyp ▼. Drummond, 1 1 East, 14*. g Stadt r. Lill, i Camp. N. P. C, 942. 
f Wain. t. Warlters, 5 East, 10 . But 9 Eaat, 348. S. C. 4 

#e exp. Mioet, 14 Ves. 189 . and exp. 

0*rdom, is Ves.286. See also Phil- 
~ Bps ▼. Bateman, 16 Eaat, 370 . 
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sufficieut (ftjpsidcration, although no cross action upon the 
agreement sfcflld have been brought against the plaintitV, 

* either at* tire suit of the defendant or of Nichols. Rule nisi* 
refused. . 

If the tfritingroniain a promise to pay the debt of another, 
it 4s sufficient without mentioning the amqutit k . 

1 Vh%ectib$. “ No Contract? fpr the sji^of any goods, 
44 wares, and merchandises, for the price of ten pounds or 
“ upwards, shall l % good, except th&btiyer shalfc accept part 
u of the$wds so sold, and actually receive the *ame ; or 
44 give something in earnest to bind the bargain, or in part of 
44 payment; or that some notfe or memorandum in writing, 

44 of the said bargain, be made and Signed by*the parties to 
44 be charged by such contrac t, or their agents thereunto 
“ lawfully authorized.” 

No*Qontraet for the sale of any goods .] This branch of 
the statute extends to executory contracts, that is, contracts 
to be completed at a future time, as well as other contracts ; 
but it is to be observed, that a distinction has been taken be- 
tween those contracts, where the thing contracted for is 
existing in sofido , and capable of being delivered at the time 
of the contract, and those, where it is requisite that some- 
thing should be done, in order to put the thing into the state 
in which it is to be delivered according to the contract! the 
former have been hoklen to be within the statute, the latter 
not. This distinction will be illustrated by the following 
cases. 

The defendant made a verbal agreement 1 , to sell and de- 
liver so many sacks of flour to the plaintiff, to be put in 
sacks (which the plaintiff was to send to the defendant’s 
mill) and shipped on board vessels to be provided by the 
plaintiff for the purpose of exportation. The court were 
of opinion, that this contract was within tlic statute, and 
void : because the requisites of the statute had not beerfqgttp 
plied with. > S 

The defendant, on the 4th of July, 1795*, at Nottingham 
sold to the plaintiff, by sample, fifty quarters of wheat, ait 
lour guineas per quarter ; the wheat to be delivered by the 
defendant |o the plaintiff, at Gainsborough. Two days after* 
wards, the defendant delivered to the plaintiff at N. the 
sample by which he had sold the wheat to him: but such 
sample was no part of the fifty quarters to be delivered. at G. 

h Bateman v Phillips, n 1**1,272. k Coop<* r v Ekton, 7 T.B llf 

i RoncUutt % . Wjatt, 2 H BL 0'3 * •«* , 

VOL. If. 7. 
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There was not apy money paid by the plaintiff^ to the dt-* 
fendant in earnest, or any memorandum in wMtiig. It was 
Tiolden, that the contract was within the statute, and conse- 
quently void. * 

In trover for sheep 1 , which the plaintiff had verbally 
agreed* to buy of the defendant at Lewes fair, and to take 
them away at a certain hour; it appeared, that there was 
not any money paid, or any sheep delivered. The plaintifT 
not coming the appointed time, nor seiidino; for the sheep, 
the defendant sold thereto another person. The Court held, 
that the statute of frauds prevented any property from vest- 
ing in the plaintiff, *so as to enable him to maintain trover, 
there being neither earnest or delivery, or any agreement in 
writing. 

The defendant bespoke a chariot®, and, when made, re- 
fused to take it. In an action for the value, Pratt, C. J. held 
this not to be a case within the statute (11 ). 

The defendant 11 , on 13th October, 17b(), agreed to deliver 
one load and a half of wheat to the plaintiff, within three 
weeks or a month from the time of the agreement, at the 
rate of twelve guineas a load, to be paid on delivery ; which 
wheat was understood , by both parties, to he at that time un - 
thrashed. No part of the wheat so sold was delivered; nor 
any money paid as earnest ; nor any memorandum made in 
writing. The court, on a case reserved from Sussex assizes, 
were of opinion, on the authority of the preceding case of 
Towers v. Osborn, that this agreement was not within the 
statute; Yates, J. observing, that the wheat was not thrashed 
at the time when the contract was made, and consequently, 

,1 Alexander ▼. Comber, 1 H. Bl. so. n Clayton ▼. Andrews, 4 Burr. 2101. 
>in Towers v. Sir J. Osborn, London sit- 
1 tings, Str. 506. 


411) “ The case of Towers v. Osborn, when truly considered, 
wte not a contract for the purchase of goods, but for the making 
something which had not any existence at the time.’* Per Law- 
rence, J. 7 T. R. 17. “ The case of Towers v, Osborn wont upon 
the general principle, that executory contracts were not within the 
meaning of the statute. If by that were meant contracts for the 
sale of goods to be executed on a future day, such a construction 
would be a repeal of the act ; but if it ooly meant such contracts 
as were incapable of being executed at the time, then the decision 
was right ; and such was the case then in judgment. ” ' Per Grose, J. 
7 T. R. 16. 
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it coutd delivered at that time; therefore tlie statute 
did notiapply. * So a contract for the purchase of a quantity 
of oak *f)ihs Tor the price of upwards of 10/., which were 
not then made, hut were to be cut out of slabs and delivered 
to the buyer, Was hoiden not to be within the statute*. 

Goods, Ingres, and merchandises.'] The subject matter of 
the agreement rfiust be taken with reference to the time of 
the bargain p. H^ice, if at that time the autyect contracted 
f.>i* be an unsevered portion bf th^Treehold, is a growing 
crop of grass’, this Section of the statute does not apply. 

Except the buyer shall accept part of the goods so sold , 
and actually receive the same.'] In order toiakc a contract 
for the sale of goods of the value of 10/. or upwards, out of 
the statute, there must be cither a receipt and acceptance, 
by the vendee, of the whole or a part of the thing sold, or 
something given in earnest, or a part payment, of the con- 
sideration; otherwise the agreement must be reduced to 
writing in the manner specified by this section. Where 
goods are ponderous, and incapable of being handed over 
from. one to another, there need not he an actual delivery (12), 
but it may be done by that which is tantamount, such as the 
delivery of a key of the warehouse, in which the goods are 
lodged, or by delivery of other indicia of property. So if 
the purchaser deals with the commodity, as if it were in his 
actual possession, this will supersede the necessity of proving 


o Groves v. Buck, 3 1\T. & S. 17 S. q Crosby v. VYadswortli, 6 East, Go* 

p Per Ellcnborough, C. r J . 6 East, 6 1 0 . 


(12) Tn on action for not delivering a quantity of rice, it ap- 
peared that the defendant had informed the plaintiff that defendant 
had a quantity of rice to Bell’; there fanm no evidence to prove tfny 
contract made, but the plaintiff produced an order on Bennet and 
Co. to deliver to him twenty barrels of rice, which was Mgued by 
defendant; and a witness proved, that defendant hud told him that 
he had sold twenty barrels of rice to the plaintiff, at 17 s. per hun- 
dred. The plaintiff then proved the delivery of the order for the 
rice to the warehouseman of Bennet and Co. The rice not huviftg 
been taken away immediately, the defendant afterwards counter- 
manded the delivery, in consequence of which Bennet and Co. re- 
fused to deliver the rice to the plaintiff, who sent for it some days 
after the order had been countermanded. Eyre, C. J. was of opi- 
nion, that the order for delivery, directed to the persons in whose 
possession the rice was, amounted to a delivery, so as to bike the 
case out of the statute. Searle v. Keeves, 2 Esp. N. P. C* 598* 
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actual delivery. Hence', after a bargain and sale <rf a stacl? 
of hay between the parties on the spot where th£ Hack stood, 
evidence that the vendee actually sold part of it .to another 
jierson (by whom, though against the vendee’s approbation, 
it was taken away,) is sufficient to warrant the jury in finding 
a delivery to, and an acceptance by, the vendee, so as to take 
the case out of the statute. 

So where a person having purchased a horse of a horse- 
dealer, desired him to keep tne horse at livery for him, and 
the ho^se-dealer accepted the order, and put the horse out 
of his salettt&ie intg^^ftothgf stable : this Was holden* to 
be a sufficient delivery, so as :to take the case out of the 
statute. 

A. having sent to B.* a bale of sponge (in consequence of 
a verbal order from B.) for which he charged 11 $. per pound, 
B. returned it, and at the same time wrote a letter to A., 
stating, that the sponge had been examined, and having been 
found not to be worth more than 6s, per pound, he had sent 
it hack. It^was holden, that there was not such a receipt 
.and acceptance of the goods as would take the case out of 
the statute. 

So wher$ a cornfactor at Nottingham, and who also had a 
warehouse at Derby, on the- 18th November, agreed to sell 
to the defendant a quantity of barley the property of the 

E laintitf, and then in the hands of J. S. for the purpose of 
eing kiln dried, at 38 s. per quarter, to go by the cornfactor’s 
first boat, and to be delivered at Derby at the cornfactor’s 
warehouse. The 3S s. per quarter was a higher price on 
account of the delivery being at the cornfactor’s expense. 
Afterwards the defendant went to J. S., told him he had 
bought the barley, and desired him to see it delivered and mea- 
sured, and put up properly. Two or three days afterwards 
the barley was sent by the first boat, and on the 26th No- 
vember the' comfactor’s clerk saw the defendant at Derby, 
i ana delivered him the invoice, which the defendant took and 
1 requested a week longer for payment, which was allowed 
| him, but on the same day gave notice that he w r ould not 
accept the barley. The barley arrived at the warehouse at 
; Derby on the 1st of December. In assumpsit for goods sold 
|and delivered, it was objected, that there being no note in 
‘writing,. the contract was void. The learned judge being of 

r Chaplin v. Rogers, \ East, HIS. - t Kefat v. Hu akin son, s Bor. fc Pul. 
• Elmore r. Stone, i Taoqt. 4M. 233. citeJOii Astey v. Emery, B. R. 

» Trin. 55 G. 3. 
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inis opinion, nonsuited the plaintiff; and this nonsuit was 
afterwards^onfirmed by the court u . 

But if jBroodS are ordered verbally, the delivery of them to 
a carrier is sufficient to bind the contract, whom the pur- 
chaser lias been in the habit of receiving goods from the 
vendor by the same mode of conveyance*. 

Where a sample is delivered to, and accepted by the pur- 
chaser 7 , and such sample is to be accounted for as part of 
the commodity sold ; this will be considered as a sufficient 
acceptance and receiving of part of .'the goods^ a&Jp tak® 
the case out of* the statute. 

Or that some note or mamorandum tn writing oj the bar - 
gain be made , and signed by the parties to be charged by such 
contract or their agents.'} An action on the case was brought 
against the defendants*, for not accepting and paying "for 
certain goods which they had contracted to purchase by tho 
following memorandum in writing: “ We agree to give 
Mr. Egerton 19#/, per lb. for thirty bales of Smyrna cotton, 
customary allowance, cash three per cent, as soon as our 
certificate is complete. (Signed) Mathews aud Turnbull; 
and dated the 2d of September, 1S03.” The defendants had 
before become bankrupts, and their certificate was then wait- 
ing for the Lord Chancellor’s allowance, and after it was 
allowed they signed the memorandum again. It was ob- 
jected on the authority of Wain v. Warlters, that the con- 
tract being altogether executory, and no consideration for the 
promise appearing on the face of the writing, nor any mu- 
tuality in the engagement, it was void; but the court over- 
ruled the objection on this ground, that the object and word- 
ing of the l?th section was different from that of the 4th 
section, in which the word agreement was introduced, aud 
upon which the decision in Wain v. Warlters proceeded. And 
Lord Ellcnborough, C. J. observed, that in this case of Eger- 
lon v. Mathews, the words of the statute were satisfied, if 
there were some note or memorandum in writing, of the 
bargain , signed by the parties to be charged by such con- 
tract. And this was a memorandum of the bargain, or at 
least of so much of it as was sufficient to bind the parties to 
be charged therewith, and whose signatures to it was all that 
the statute required (13), 

u Astey v Cincrv, B. R. Trio. S5 G. o. 7 Ewt, 55$. Klinilz ▼. Surry, 5 Eap. 

4 M.Jtft. N.P.C.267. 

x Ilarl v. Sattley, 3 Camp. 528. * Eyertou v. JUathewa on cl another, 

y liimle v. Wbitehouse aud another, 6 East, . 


(IS) It will be observed, that in this caserne name of the pur- 
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by thg pax tits ,] i The place of the signature is \m* 
Arterial. If. a person draw up an agreement in his own 
handwriting, beginning, “ I, A. B., agree, &c*” and leave a 
place for a signature at the' bottom, but does* not sign it, the 
agreement will be considered as sufficiently signed*. So* it 
seems, if a person l>e in the habit of printing instead of 
writing his name, he may be said to sign by his printed 
name, as well as hifc written nam % e b . 


In an action on the case for the non-delivery of a quantity 
of gin, bought of the defendants', it appeared, that at the 
lio^.tl^ottLgypr theyiu vert by the plaint iff to the 
rlefendSW^^Sifl of^MRcSllW^p delivered to The former, the 
printed part of whicn was, w London. Bought of Jackson, 
and Hankiu, distillers,” and then followed, in writing, “ 1000 
gallons of gin, 1 in gin 7?. 3,)0/.” The name of the pur- 
chaser was inserted in the bill of parcels 11 . About a month 
after, the defendants also wrote the following letter to the 
plaintiff: “ Sir, we* wish to know what time we shall send 
you part of your order, and shall be obliged for a little time 
in delivery of the remainder; must request you to return our 
pipes, lours, &c. Jackson and Hankin.” It was holden, 
that by connecting the bill of parcels with the subsequent 
letter of the defendants, the requisites of the statute were 
sufficiently complied with. So where the name of the seller 
was printed on the bill of parrels, but he had written thereon 
the name of the purchaser, that was holden to be a recogni- 
tion of the contract and adoption of the printed njine, so as 
to satisfy the words of the statute*. 

Or their agents thuemUo lawfully authorized! ] The 
question, whether tins (17th) section of the statute, com- 
prehends <ontiact& for the sale of goods by auction, as 
well as other %aks, has not as jet been solemnly detor- 


ft Knight v. Crock find, 1 Esp. N.P C. cl Soo Champion v Plummet, 1 Bo*. & 
190. per Eytc, C. J. Pul N It sm. 

t> Per Blclou, C'.J.iiie Boh & Pul gp,<). e SclniCKki v. Norris, 2 M.&S 2Sfi. 
e Sjjdtmdi’isoii v. Jackson anil anotlui, 

2 Bps. & Pul. 238. 


chaser, as well as the seller, appeared in the memorandum, al- 
though the purchaser only regularly signed it ; but in Champion v. 
Plummer, l Bos. & Pill. N. R. where the seller only signed, 
and the name of the purchaser did not appear on the bill of par- 
rels it was holden, that the bill of parcejs was an insufficient tne- 
xnorandum of the bargain, because there* cannot be a contract 
without two parties. See Cooper v. Smith, 15 East* 108 . 
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mined (14). -Assuming, however, that sales,by auctioneers 
or brokers are withi# the 17th section, it has been uniformly 
holden, ever since the case .of Sitnon v, Metivier*. that the 
auctioneer or broker is the agent of both parties, and a memo- 
randum, made by him of the bargain, is a sufficient compliance 
with the terms of the statute, to make the contract of sale bind* 
ingoneach(ld). But the memorandum by the auctioneer must, 
be a sufficient memorandum ; for where at a sale by auction of 
sugars, the auctioneer (having before him the printed cata- 
logue pf sale, containing tiie lots, marks, and number of 
hogsheads, and the gross weights of the sugars.; and also ano- 
ther written paper containing the condition# of sale, which 
latter he read to the bidders, as the conditions on wtfich the 
sugars were to be sold ; but the two papers were neither ex,, 
ternally annexed nor contained any internal reference to each 

* f Per EHenborough, C. J. delivering the opinion of the court iu llinde v. 

White house, 7 East, 569. 


( 1 4) Lord Mansfield, C. J. and Wilmot, J. in Simon v. Metivier, 

1 Bl. R. 599. were inclined to thinks that sales by auction were not 
within the statute, on the ground, that the solemnity of that kiud 
of sale, and the number of persons present, precluded all perjury 
as to the fact of sale. But see the judicious remarks of Ellenbo^ 
rough, C. J. on this opinion, and tine reasoning on which it is 
founded, in Hiude v. Whitehouse, ^ East, 5()3. See ante, p. 797 , 
under the 4ll» clause of the 4th section, us to sules of land by auc- 
tion. 

(15) In like manner, the memorandum in a broker’s book, and 

the bought and sold notes transcribed therefrom, and delivered to 
the buyers and sellers respectively, are sufficient to bind the bar- 
gain, the broker being considered as the agent of both parties, 
Rucker v. Cammeyer, I Esp. N. F. C. 105. ruled by Kenyon, 
C. J. 011 the authority of Simon v. Metivier; and per Eileubo rough, 
C. J. in Hinde v. Whitehouse, 7 East, 5O9. S. P. A material al- 
teration in a sale note bv the buoke'r, after the bargain made, at the 
instance of the seller, without the consent of the purchaser annuls 
the instrument, so as to preclude the seller from recovering ujfon 
the contract evidenced by the instrument so altered by him. 
Powell v. Divett, 15 East, 39 . “ If the broker deliver a different 

note of the coutract to each party contracting, there is no valid 
contract. There is, 1 believe, a case which states the entry in the 
broker’s book to be the original contract, but it has been since 
contradicted. Each is bound by, the note which the broker del i- 
•vers, and if different notes are given to the parties, neither can un- 
derstand the other.” $Fer Gibbi, C. J. Gumming v. Roebuck* 

Holt’s N. P, C. 17& 
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other,) wrote down on the tatalogue the name of the highest 
bidder, and the sum bid for the pafticular lots; it was 
holden*, that the minute made on the catalogue of sale, (which 
catalogue was not by any reference incorporate^ wjth the 
conditions of sate,) was not a sufficient memorandum of a 
bargain under those conditions of sale. But where goods 
were sold by auction to an agent b , and the auctioneer wrote 
the initials of the agent’s name, together with the prices, op- 
posite the lots purchased by him, ip the printed catalogue, 
and the principal afterwards, in a letter to the agent w recog- 
nised the purchase, it was holden, that the entry in the cata- 
logue, and the letter, coupled together, were £ sufficient me- 
morandum of the contract. 

* In Boydell v. Drummond, II East, 142 ., it was holden, 
that the signature of the defendant, in a book entitulcd 
44 Shakespeare Subscribers, their signatures,” not referring 
to a printed prospectus which contained the terms of the con- 
tract, and which was delivered jit the time to the subscribers 
to the Boydcdl Shakespeare, could not be connected with the 
prospectus,*so as to take the case out of the statute, inasmuch 
as such connection could not be established without the 
intervention of parol evidence, and that would open a door 
for perjury, which it was the object of the statute to 
prevent. 

If on a sale by auction of goods the same person is de- 
clared the highest bidder for several lots, a distinct contract 
arises for each lot ; and although all the lots together pur- 
chased by the same person exceed 10/. in value, yet if the lots 
are Separately of less value than 10/. a memorandum in writing 
is not necessary 1 . 

It is to be observed, that neither the 4 th nor 37 th sections 
of this statute require, that the qgent should bo authorized bn 
writing. A parol authority, therefore, is sufficient k (US). 
But the character of agent cannot be supported by one of the 
contracting parties 1 . 

jOT ffinde v. White house, j Cast, 558. meyer, 1 Esp. N. P. Q 106. See 

h Phillunore v. Hairy, 1 Camp. N P. also Eiuiumon v. Heel is, 2 Taunt 

e . 513. 4b. 

i Eminerson v. Ikclis, 2 Taunt. 38. 1 Wright v. Hannah, 2 Camp. N. P. C. 

k Per Renyon,C. J. in Ru< kcr v. Cam- £03. 


( 16) The third section, relating to assign] 
6#* leases, &c. Requires that the agent si 
writing. 


s and surrenders 
' be authorized lr)r 
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III. 77(0 fifth and sixth Sections relating to the Exe- 
cution and Revocation of Wills. 


. 5th Section . — “ All devises arid bequests of any lands or 
“ tenements, devisable eith'er’by force of thestatute of wills, 
" pr by this statute, or by the custom of Emu or of any bo- 
“ rough, or any other particular custom,, eNgbc in writing, 
“ and signed by the party so derising the 'Bn or by some 
“ other person m his presence, and by hiscilWSs directions, 
“ and shall b&attosted and subscribed in the jptesence of the 
“ devisor, by three or four credible witnesses, or else they 
“ shall be utterly void and of none effect.” 

All devises of any lands or tenements.'] Although these* 
words are very general, yet it has been holden, that copy - 
hold land" and customary" estates, passing by surrender, are 
not comprehended within them. In these cast's, the estate 
is considered as passing by the surrender, of which the will 
only directs the uses. Consequently, it is ndt necessary that 
such will should be executed with the solemnities required by 
this statute. Hence, a mere draught of a w ill, the signing 
anti publication of which were prevented by the sudden 
death of the testator, has been holden sufficient to passcopy- 
liold laud surrcndeied to the use of the will. N. By stat. 
55 Geo. 3. c. 192. Dispositions by will by any peison dying' 
after 12th of July, LS15, of copyhold estates, are marie effec- 
tual without any previous surrender to the use thereof. 

By the 12th section of the statute of frauds, “ Estates pur 
“ outer vie are devisable by will in writing, signed by the dc- 
“ vis-or, and attesti d by three w itnesses, as in the fifth section,” 

Shall be in trritin g.] This provision is merely a repetition 
of what had been required by the stat. 32 H. 8. c. 1. which 
fiist gave the power of disposing of land by will. But writing 
was the only solemnity which that statute required (17). Hence, 


ill Roe d. Gilman v, Heylioe, 2 Bl. R. 
j 1 14 See also the Attorney-gene- 
ral v. Barnes, 2 Vern. .^8. Altoini y- 
i*eneial v. Andiews, 1 Ves. 525. 
TuH’uell v. Page, 2 Aik. 37 . 
n Doe d. Cook v. Danveis, 7 East, 


590 Cary ▼. Afclcew, corn in Sir L. 
Kenyon* M.R. May 9 , 173(1 2 Rro. 
C\ C 53 and in a note to Wugstaff 
v Wogstaff, 2 P. Wms. J 59 Cox’s 
ed. recognized by Klleuborougb, C. 
J in 7 Eaat K 324. 


(17) Blac&t'one, ip his Commentaries, B. 2. c. 23. observes, that 
many frauds and p<Hbmes vi ere introduced by this stat- 3* II* 8. 
and remarks on the wfieulty and hazard, even in matters 01 public 
utility, of departing the tides of the common law, which are 
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before the statute of frauds, short notes, taken by a lawyer 
from the testator’s mouth, for the purpose of being reduced 
into form °, were holden to be a good will, though the tes- 
tator died before they were so reduced fote f<&r^. *In.like 
manner, a scrap of writing, though it was not signed .Sealed, 
or written, by the testator, might have been established as a 
will by the testimony of a single witness!* This did in fact 
happen in a very remarkable casothat ofSir pranas Worse- ‘ 
' ley’s will'. One Buynham, of Cray’s tnn, wrote a Will for 
Sir Francis Worseley, which will wasin loose shea* dictated 
by Sir Francis, who had neithe#»signed nor sealed the same, 
though the writing itself purported both ; but Sir Francis, 
who intended to write the same over again, had said, tiiar iu 
the mean tiutte that should be his will. N. Uaynham was the 
only witness : tlie court conceived this to be a sufficient will. 

It has been conjectured by a very eminent lawyer «, that 
the preceding case, which was decided in 18 Car. 2., might 
have occasioned the introducing the fifth section of the statute 
of frauds, the provision of which (viz. 1st, That the will shall 
be signed by tfie testator, and 2diy, That it shall be attested 
aqd subscribed by three credible witnesses in the presence of 
' the testator) pointdirectly at the two grievances in Sir Francis 
Worseley’s case. 

And signed by the party devising.'] What shall be con- 
sidered as a sufficient signature within this clause, will ap- 
pear from the following cases.' The devisor wrote his will 
'wkh his own hand, thus : “ I, John Stanley, make this my 
last will and testament, and thereby devised the land in 
question, and put his seal thereto, but did not subscribe his 
name. The will was subscribed by three witnesses in his 
presence. This was holden’ to be a good will to pass the 
land ; for the will having been written by the devisor, and 
his name being in' ’the will, it was a sufficient signing within 
tHe statute, which has not appropriated any particular place 
in the will, where it., shall be signed, either at the top, or 
bottom, of in the margin (18). 

o* 1 Auderson, 34. cited by Ld. Ellen- r Lcmayne v. Stanley, 3 Lev. 1 . Ad- 
borough, C. J.7 East, 324. judged after several arguments by 

p Reported in l Sidf 315. pK. 33 . 2 Keb. the whole court, sc. ISorlli, C.J. 

128 .pl. 82. by the name of Stephens, Wyudham, Charlton, and Lcvinzj 

lessee of Geraid ▼. Ld. Manchester, J&. on special verdict iu ejeetmeat, 

18 Car. ft. ** Easter T. ltter.C.B. 

q Ld. Camden in Hindson v. Kersey. 


jo nicely^ constructed and artificially connected, that the least 
Dreach in any pne disorders for u time the textuj:* of the whole. 

(18) See the opinion of Lord Mansfield, C. J; in Right v. Price, 
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It seems, that iftbedevisof cannot Write, a mark made by 
him will be a sufficient signing' within the statute (19). 

- Whether the devisor, by -merely affixing hfs seal to, the 
Willi can be cq$i»i<ierexi as having sufficiently signed within 
the m^aningf of the statutes 9€#RiS to be a vex ala quwstio. 
Affirmed per Nortli, WyndbSfo, "and Charlton, in Lemayne 
v. Stanley, .1 Lev.l. Dub. perLevinz, S. C. Affirmed per' 
Holt, C,’J. in Lea v> Libb, Show. 60. Affirmed per Lord 
Raymond, C. J. at in Waipeford v. Warneford, 

a Str. 764. Negatived ^er. three barons (including Parker, 
C. B.) ip Smith v. Evans* 1 Wils. 313. ; also perWiiles.C. J. 
Sir John Strange, M. R. aiid per' Parker, C. B. (20) sitting 
with Lord Ilardwicke, CLin Ellis v. Smith, as assistants, 
l Ves. jun. 11. 1 DickeuHBS. 

s See In Lemayne v. Stanley, Frecra. 538. a dictum to litis effect. 


Bong. 241. where the will was prepared in five sheets, and a seal 
affixed to the last, and thefovin of attestation written upon it; and 
the will was read over to the testator* who set his mark to the two 
fir$t sheets* and attempted to set it to the third, but beiug unable* 
from the weakness of his hand, he said he could not do it, but that 
it was his will ; and, on the following day, being asked if he would 
sign his will, he said he would, and attempted to sign the two re* 
maining sheets, but was notable. Lord Mansfield, C. J. observed* 
that “ the testator, when he signed the two first sheets, had an 
inteution of signing the others, but was not able. He therefore djd 
not mean the signature of the two first as the signature of the whole 
will ; consequently there never was a signature as of the w^ole.” 
JL The case was ultimately decided on another ground. 

(lj)) See Harrison v. Harrison, 8 Ves.^un. 1 85. where it was holdcn 
by Lord Eldon, C. on the authority ot Gurney v. Corbet*, C. B. 
that a will was duly executed to pass freehold land, although 
one witness only had subscribed his name* aucl the other two had 
attested by setting their marks. See also Addjr y. Grix* coram Sir 
W. Grant, M. R. 8 Ves. jun. 504. S. P. * { *. 

(20) Parker, C. B. observed, however, (according to the report in 
1 Ves. jun. 12.) that as in some cases it was thrown out obiter, that 
seating was signing, and in one case decreed, that it v/as equal to 
signing, he should submit his opinion. But in Dickens’* Rep. of 
£llia v. Smith, vo). 1. p. 228. and in a MS. note* this remark does 
not appear ; and Parker’s dissent fVfera the opinion of the three 
judges in Lemayne v. Stanley, and Lord Raymond in Warneford 
v. Warneford, stands unqualified. 

* * Not printed, but said by Ld. Eldon to be in a note n book which was ttye 
property of Mr. J. BurneU This book is liow in Lincoln’s Inn Library, form- 
ing a part of Serjeant HuTs MSS, 
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It is not required by the statute, t^at tKfe witnesses should 
see the devisor sign, or that he should sign in their presence*.* 
It i$ sufficient, that the devise^ should declare to thfr wit- 
nesses, that the instrumei^offeited to them sijrt>sc*ib£d is 
his will, and that the signify isdiis hand-writing. «• • 

♦ Attested and subscribed.] It is not^ecessary, that the 

will should be attested and subscribed by all theiwitnesses * 
at'the same time. Hence, whei&*th£ dfcvisoP published \u$ 
.will in the presence of* two wi4uessfetf*,*vvho subscribed it ifc- 
his presence, and some time after he sent for a third* witness^ 
and published it in his prelttitf&fJtht will was hoMfetrW&t' 
duly attested (22). ' 

* 

t Gray bad v. Atkinson, 9 Vcv* «>.. u ▼. un.t, 1 u u. z ». n »n 

Eltw v. Smith, 1 Vca. j&n. ll. special verdu tin ijertoient. 2 Atfc. 

I Diskette, 925. S. (1. t i7(* n S. P mlnutt|«i pci Hard- 

v wicke,Q. 9 Ves. 45 S. 


1) It is not necessary that the witnesses should be informed of 
the nature of the instrument they are about td attest, or that it is a 
will. Hence in Trymmof v. Jackson, determined tti the Court of 
King's Bencffoipooa trial at, bar* of an issue directed by the Courts 
of Chancery, cited in 1 Ves. 4*7- recognised by Lord Hard wi eke, 
C. in Rigtlen v. Vallier, 2 Yea. 258. and by Denijon, J. in Wallis 
v. Wallis, Lincoln summ. ass. 1762 . Ajhim's EvL.p^I27. 6tl»ed., 
the witnesses to the will were induced, from words made Uho of by 
Anna Lordell, the testatrix, at the time of the execution, to believe, 
that the instrument they attested^ was a deed, and not a will. The 
testatrix delivered it u as her act ami deed,” and the words “ sealed 
and delivered" were written above the place where the three wifk 
nesses were to subscribe their names. The court were of opinion, 
that this was a sufficient execution of the will. 

(22) ** The ease of witnesses attesting at different times is sup-, 
ported by so many authorities, that it may be considered os settled ; 
vet l think it is a dangerous determination, and destructive of those 
barriers whij& th|^tatute has erected against frauds and perjuries.” 
Per Sir JohnStranjge, M. R. I Ves.jun. 14. 

It will be observed, that in Jones v. Lake, there was only pne in- 
strument, which was attested by three witnesses, but in Lea v. Libb, 

1 Show. lift. 8& 3 Mod. 2U2. (best reported in Garth. 35.) where 
land was devised by ji will subscribed by two witnesses, and after- 
wards a codicil was made, Hfhich confirmed all the devises in the 
wilt, and was subscribed by two witnesses, one of whoniwas a wit- 
ness to the will ; it iffls holden that the will and codittf together 

• Oa %s fib of May, ««gKqt. 191. 
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The devisor tfroie upon a Sheet of paper a devise of land, 
arid subscribed the p^per, but did not seal u ; nor was it at- 
tested Ott*a subsequent jity he wrote a memorandum on 
another side of t&d'feame sheet of rfl^er, containing a bequest 
of pdbdhal eltate, and subscribed this merhorandum in the 
presence of three fitnesses. Heathen took the sheet of paper 
m his hartri, and declared it to bd* his* last will* in the pre- 
sence of t be thVee \Vitrte$sea, and then. delivered it to them, 
and dsltr^i them to attest and subscribe it, in his presence, 
and in the .presence of each other, which they accordingly 
dttUs W&s holden, that (his Was to l>e considered as one 
entire Instrument, though made at different times; and that 
it was duly executed and attested to pass the real estate; that 
the* memorandum relating t<5 personalty only, the having three 
witnesses must have been merely for the purpose of authen- 
ticating th6 former devise; and the court observed, that a 
person was not obliged to make his whole \< ill at the same 
time. 

In the case of Stoncliousc v. Evelyn, at the Rolls, 3 P. 
Wms. 2$4. it was proved, that the three subscribing wit- 
nesses to the Will had subscribed theiic names iu tlm presi nee 
of the testatrix ; hut one of tlu*m said ho did not see the tes- 
tatrix sign the will, but that she owned at the tune when the 
witnesses subscri lied, that the name signed to the will was 
her own hand-writing. This was holden to be sufficient by 
Sir Joseph Jekyli, M. R. 

Where a will consisted of two sheets of paper*, and the 
first sheet was regulailv connected with the second, and in 
the fir^t sheet the testator devised laud to trustees theieiuafter 
named upon trusts theieni *pcnfi<d, anti hi the last sheet, 
which was duly executed and attested, appointed certain 
persons to be tiustees ; although tin testator did not execute, 
the first sin et. And the w ltnesscb in ver saw it, it was the opi- 
nion of nil the judges of England, that if the first sheet were 
in the room at the time of tne execution of »the apeond, that 
was sufficient. K * 


x Cm let on d Gnfiinv Griffin, l Buir y Bouifc ▼ StawHI, on case rcsmc«U 
54 y, on a cu*e rest rvt U » 3 Bmr 1773 I 01 . R. 407. Hull. 

►N. F.^l64. 


were not sUjfffifcnt Jto jmw the laud ; for the statute is express, tlnjt 
there ought!® he three witnesses to every devise of land, andjulso 
that the witnesses should subscribe such devise in the presence of 
the devisor ; neither <5f4hese feolexnuU 

ties took place, s * • 



8t* FRAUDS, STATUTE OF 

Ih the presence of the divisor.'] ' It is requited By tlifi sta- 
tute, that the attestation and subscription of the witnesses 
should be ih the presence; of the devisor, in Older to prevent 
another will being obtruded in the place dr the true will ; 
but it is sufficient, if it he proved, that the testator might see 
the witnesses subscribing their attestation; it is not neces- 
sary that it should be proved, that the testator did actually 
see the witnesses subscribe. Hence, where the devisoj being 
in bed* made his will, which he signed, in the presence^of 
three witnesses, but he being very ill, the witnesses with- 
drew into a gallery, and there subscribed their names as wit- 
nesses to the will. Between the gallery and the bed-cham- 
ber, where the devisor lay, there was a lobby with glass 
doors, and the glass broken in some places; it was proved, 
that the devisor i nit: lit see from bis bed where he lay (through 
the lobby and the broken glass windows) the table in the 
gallery, where the witnesses subscribed their names; it was 
adjudged, that the w ill was duly executed in the presence of 
the devisor, within the intent of the statute. 

. Ilonora Jenkins*, having directed her will to be prepared, 
went to the office of her attorney at York, in order to exe- 
cute it. H. J. being asthmatical, and the office very hot, 
she retired to her carriage in order to execute the will, the 
witnesses attending her, who after, having seen her execute, 
returned into the office, to attest the will, ami the carriage 
was put back to the window of the office ; it was proved by 
a person who was in the carriage with II. J. that the testa- 
trix might see what passed through the window of the of- 
fice. Immediately after the attestation, one of tlie witnesses 
took the will to the testatrix, which she folded up and put 
into her pocket. Lord Thurlow, Ch. thought the will well 
executed; and the case of Sheers and Glasscock was relied 
upon as an authority. 

But the testator must be in a situation that lie may see the 
witnesses attest : therefore where the attesting witnesses re- 
tired from the room where the testator had signed, and sub- 
scribed their names in an adjoining room, and the jury found 
that from one part of the testator’s room a person by inclin- 
ing himself forwards, with his head out at the door, might 
have seen the witnesses; but that the testator was not in such 
a situation in*the room that lie might by so inclining have 
seen them: held that the will was not duly attested 5 , 

t Shctrav. C. las* cock, C. B.Carth. si. b Poe v. JjtrimfoM, 1 iftufe Sc S«t- 

Salfc. lisa. 1 Et|. C. A'br. 4«0. wy.», 394. 

a Cussott v. Uudc, i L'io. C. C. 90- 
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Although it is required by the statutes that the attesta- 
tion of the witnesses should be .in the presence of the devisor, 
♦yet it isk not necessary, that tt should be inserted in the form 
of the attestation, that the witnesses subscribed their names 
in the presence of the devisor; whether they did so sub- 
scribe is matter of evidence tabe left to the jury 4 . Hence, 
where the attestation was “ signed, sealed, published, and 
declared, 4n the |>reseficeof us,” the witnesses being dead, 
and their hand-writlrig pfoved* ; the court held that it was the 
province of the jury to determine upon circumstances, with- 
out any positive proof, Whether the witnesses had subscribed 
in the presence of the devisor. * 

By three or four credible itittncssesj] The witnesses must 
be persons who have the use of their reason, and such reli- 
gious belief as to feel the obligation of an oath ; who have 
not been convicted of any infamous crime, and are not in- 
fluenced by interest (-23). * * 

1. The witnesses must bo persons who have the use of 
their reason. ^ 

Persons excluded from giving testimony f , for want of skill . 
and discernment, are idiots, persons of insane mind, ami 
children. In regard to children* there seems not to be any 
precise time or age fixed, before which they are excluded 
from giving evidence; this will depend in a great measure on 
the sense atyd understanding of the child, as it shall appear 
to the court upon examination of the infant. 

2. The witnesses must be persons who have such religious 
belief as to be sensible of the obligation of an oath. 

“ It is said by Sir Edward Coke* (1 Inst. O’, b.), that an 
infidel is not to be admitted as a witness ; the consequence of 
which would be, that a Jew, who acknowledges the Old 
Testament only, could not be a witness. But, 1 take it, that 
although the form of the oath, as administered according to 
the laws of England, is, “ tact is sacrosancth Dei ftc angel i is” 
by which it is presumed that the witness is a Christian; yet 
in cases of necessity, as in foreign contracts between merchant 
and merchant, frequently transacted by Jewish brokers, the 
4 testimony of a Jew, “ Luc to libto leg is Musajvce” is not to be 


c Brice v. Smith, Willts, i . f Gilk Evid. 109. 

d If undi y, Jttnies, Coinyn*n R. 531. g Hale, ft*. C. tt vol. 279. 

• Croft y. PiiWk t, Str. 1 10 9. 



{ 23 ) This is a general rule of evidence. 
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rejected, and is used (as I have been Informed) among all 
nafciofts.” * ' * * ' 

The depositions of witnesses V prpfcgsing the Gentoo re* 
ligfon, tyno were sworn according to the ceremonies of their 
religion, taken under a commission out 'if Chancery, were 
holaerfto be admissible in evidence, in the great case pf 
Omichund v. Barker; Willcs, C 4. remarking, ^t$fat if an 
oath were merely a Christian institution, as baptism^ the sa- 
crament, and the tike, he should have been compelled to ad- 
mit, that none but a Christian could take an oath* But oaths 
were instituted long before Christianity, were^made use of to 
the sarnc^purposes as now, were alwajs held in the highest 
veneration, and were almost as old as the creation. Jura- 
men turn (according to Sir Edward Coke) nihil aliud eft ouam 
Dcum in testem vacate ; and, therefore, nothing bat the ot\iqf 
of a God, and that he will toward and punish us according to 
our deserts , is necessary to qualify a man tv tahe ^i oath” 
In conformity with the preceding remarks, it has been holden, 
that the proper question to 'be put to a witness, in order to 
ground an objection to his competency 1 , is not whether he 
believes in Jesus Christ, or the Holy Gospels, but whether 
hc«believes in God, the obligation of tin oath, and a future 
state of rewards and punishments. 

3. Persons who have been convicted of any infamous 
crime cannot be witnesses. ' » 

There are several crimes, the commission of which evince 
such a moral depravity, as utterly to exclude the offender 
from becoming a witness. Hence, where a person has been 
convicted of treason or felony, his testimony cannot be re- 
ceived in a court of justice. 'At the common law, a person 
convicted of petit larceny was holden not to be a competent 
witness, and consequently was incapable of attesting a de- 
vise of land k . But now by stat. 31 G. 3. c. 33. reciting, thut 
persons convicted of grand larceny are by thejr punishment 
restored to their credit as witnesses, it is enacted “ that no 
person shall be an incompetent w itness by reason of a con- 
viction for petty larceny.” Every species of the crimen falsi, 
as it is torme^^bch as perjury, forgery, and the like, ren- 
ders net sorts thereof incompetent to be witnesses. 

Standing in the pillory being the usual punishment inflict^ 
on those who arp convicted ot‘ the crimen falsi, it Was Ke- 
rnel ly holden, that no person, who, bad suffered this punish- 

„ v. Rnrk#r, Will,*, son. k P MM ivtdtr, WilJf«*£{& 

i tt V. IV ale's A* i\ C. jj t>ei vWi’*.t9.%C. 

rutkr,A 
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ment, or ev^p had been Sentenced to it, could be it witness; 
but the rule now laid down is, that it 19 tb$ crime ga^ not 
the punishment, which makes 4 A man infamous; and conse- 
quently, although a person be* sentenced to stand m the pil- 
lory, yet if it be not for an infamous offence, such person is 
still a competent witness 1 . If one found guilty on an indict- 
ment for perjury at common law be patdoned by the king, he 
will be a good witness'" ; because the kmg has power to take 
off every part of the punishmeut ; but if a person be indicted 
of perjury on the stat. 5 Khz. c. y. and convicted, the king 
cannot restore such person to bis competency as a witness; 
for the king is divested of that prerogative by the express 
words of the statute. In this case the disability forms a part 
of the judgment on the statute, viz. u that the oath of such 
person or persons, so offending, thenceforth shall not be re- 
ceived in any court of record within hngUnd or Wales, or 
the marchep, until the judgment shall be revei&ed by attaint 
or otherwise V’ But on an indictment at common law, the 
disability is*only a consequence of the mfamous judgment*. 
N. The party, who would object to the testimony of a wit- 
ness, on the ground of It is having been convicted of an infa- 
mous offence, must be prepared with a copy of (he judgment, 
regularly entered upon the verdict of conviction ; for, until 
such judgment is entered, the witness is not deprived of his 
legal privileges’*. A mere conviction, unless followed by a 
judgment, is not sufficient to destroy the competency of a 
witness The admission of the witness, that he has been 
convicted of the offence, will not supersede the necessity of 
producing the lecord of conviction, or copy theicof*. 

4. The witnesses must not be biassed or influenced by 
interest 

Previously to the stat 23 G. 2. c. 6 . it was holden*, that if 
one of the subscribing witnesses to a will of land was a legatee 
named m the will, and the land was charged with the pay- 
ment of the legacy, such witness, not having received the 
legacy, or otherwise discharged himself of his interest at the 
time of examination,* was not a credible witness within the 
intent of the statute of frauds. Whether a wifeless, who was 
a creditor or a legatee, was competent tb be egffepioed in sup- 




t Lev. 

owt v Mestaery 
B.E/M.T. isos Load** Sittings, 
Elknborougb, C. i sate, p,6ls. 
a Co. Sot. 369. h- tdsi 
o Per Holt, C. ****** 

Salic 689. , h * 

VOL. IJ. * 


p Piilu’i Evid. 1 >8 ad ed. 
q Lee v Gansel, Cow p. 3 
r S v Csstell Caiemioo, 8 East, 77* 
s Hold fat t d. Austej v Dowsing, Sir 
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of a will, containing a charge on the land for‘payment 
r tf^ehtj^and levies, if after t^e death of the devisor, and 
v ]More examination, he had received or released, or upon ten- 
* leejngdf had refused to receive, the debt or legacy, seems to 
*1^6* Seen a vexuta.qn'cpstio. Lee, C. J. had expressed an 
opuiipn'in Anstey v. Dowsing, that the condition of the wit- 
ness; at the time of the attestation , was the only thing to be 
regarded; and if the witness was interested at that time, no- 
thing ex po&t facto could give effect to his attestation. Lord 
' Hamwicke, C., in the case of the Earl of Ailfesbuiy’s will, 
(cifcgd by Lord Mansfield, C. J. in 1 Burr. 4£7.) where the 
subscribing witnesses were legatees named in the will, (which 
coutained a charge on the r&l estate for the payment of lega- 
cies,) but had released before examination, established the 
will. In Wyudham v. Cbetwyud*, the subscribing witnesses 
were creditors of the devisor, but their debts having been* 
paid before examination, the court were of opinion* that these 
witnesses were credible within the iutentoi tiib ‘statute. 

In Doe d. Htndson v. Kersey* where the testator devised 
certain lands to trustees, to be applied to the use of such po# 
of a certain parish as by reason of infancy, impotence, or old 
.agfy'were unable to work, and to place out the dBdren of 
aueh poor, apprentices ; and the three witnesses, wlwattested 
4ft&will, were seised of lands in fee within the said parish, 
tit the time of the attestation, but had conveyed away the 
saihe* before the trial ; the three puisne judges were of opi- 
nion, that the witnesses were credible witnesses within the 
intent of the statute ; but Lord Camden, C. J. expressed an 
elaborate opinion to the contrary, viz. 1. That the credibility 
was a necessary and substantial qualification at the time of 
attestation ; 2. that, if the witness was incompetent at that 
time, he could not purge himself afteriVards, either by re- 
lease or payment, so as to set up the will ; a. that he could 
not be a witness in that case to establish any part of the will, 
blit that the whole was void. The puisne judges cbffferei 
with Lord Camden on the second position, and, as it appears, 
decided the gasq on this ground : namely, that the witnesses 
WW restjM^^^eir comjpetcncy, by the removal of their 
interest time q£ examination (£4). Haying Urns 

■nrra. 


-hi . ^ 

(■24) Tin chronological Rtat<*meut 

The ewe of Holdfast «f, Au.tjy Qiwwug Hm tfecidtd in B. B,. 



ChetwynU* j |hjir« 
. t is. special verdict, 


u v. Kn 

«hcpy«| fium \ 

4 Burn. E. L_ ttr 
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4 fctsrteA the several decisions/ it will be proper to remark, that 
%hed»cussiort of this Subject is no# become matter df t urious 
Speculation rather than of Use ; for, in consequence of the 
itaWJti which h4d arisen, from the opinion expressed JbyLee, 
•CWili Anstey y. Dowsing, the interference of the legislature 
was deemed neceesaiy J and by*atat 23 G. 2. c. 0, it was en- 
hct&d, «* that if any person snail attest the* execution of any 
** wMorbddicil, to whom arty beneficial devise, legacy^ es- 
w tate, interest, gift, or appointment, of or affecting any real 
%t Or personal estate, other than charges on lands, &c., for 
payment of any* debt or debts, shall be thereby given or 
** made, such devise, &c. shall, so far only as concerns auch 
u person attesting the execution of such will or codicil, or 
M any person claiming under him, be void ; and such person 
Shall be admitted as a witness to the execution or such 
“ will or codicil* within the intent of the said act, rtotwith- 
standing such devise, &c.” And by s. 2. “ In case, by 
“ any Win or codicil, any lands, &c. shall be charged with 
• f debts ; and any creditor, whose debt is so charged, shall 
u attest the execution of such Will or codicil, every such 
“ creditor, notwithstanding such charge, shall be admitted 
M as a witness to the execution of such will or codicil, within 
“ the intent of the said act Provided *, that the credit of 
u every such witness, and all circumstances relating thereto, 
•• shall be subject to the consideration and determination Of 
" the court and the jury, before whom any such witness shall 
“ be examined, or his testimony or attestation made use of ; 
" or of the court of equity, in which the testimony or at- 
“ testation of any sucli witness shall be made use of ; in like 
“ manner as the credit of winesses in all other cases ought to 
** be considered of and determined/* 

x S.6. 


En^tqr jterm, 19 Q. a, 174b. The decree of Lord Hardwicke on 
Lord Ailesbury’s will was in 1749. The statute was made in the 
25 G. 2. 175*2. The judgment of the court in Wyndhara v. Chet* 
wynd was delivered by Lord Mansfield, C. J. B. K. M. T. 31 G. 2. 
1757; the will, on which the question arose, tidim dated the 14th 
Of May, 1750. The judgment id Doe d. Hfoltto* tk Kersey was 
delivered by Ld. Camden, C. J. C. B. in E. T. 5 CL 3. 1765 ; the 
will, on which the question arose, beink dated the Ibtb of August, 
17&& The two last-mentioned cases are arranged in the text, as 
if they* had been decided before the statute 25 0. 2., because it 
does not appear that m ekber of them the decision was influenced 
by the provisions of that statute. In both case*, the wills had been 
ex*t*t$l hpfo^^e%Utt#TV * 

M g 2 






ft'doea tolhiJpeAf that the legislature^, wheri^hey' feared 
tbs of mAdi', hadPto'ttteir cbntetnplatiton etfetfutiod* 
of V«® By blind mea It s$&», however, that, in the case, 
of * Ttfincf man, stronger evidence will he required' thap the 
mtere attestation of signatute^bbt it is not necessary, that $ie 
•wjH should be read over to him in the presence of tfije attest- 
ing witnesses. ‘ * , 

bf the proof by the eubscribtriq witnesses.~*ITo prove the , 
due execution of a devise of land& the original will must be 
produced, and. one of the subscribing witnesses, if lmng, 
must be examined to prove, that the solemnities prescribed 
by the statute have been complied with, agreeably to the 
rule of law, that where a witness has subscribed an instru- 
ment, he must be produced, because it is the best evidence 
(%>) j and, even where the will is in the hands of the adverse 
party, who has notice to produce it, apd hi conscience of 
such notice does produce it at the trial, the party tiling for 
it is bound to gall one of the subscribrng^itp^cies tq, prove 

ft 4 * r r* /W V f- 

y Longchatnp d. GoodfeUo* a N. R. 


* 

rr 




Although tlie common course is to call one witness only 
* the will *, vet that is only inhere there is no objection made 

to m^xecutSon of the will by the heir ; for he is entitled to have 
all fEe witnesses examined, but then he must produce them; for 
the devisee need not produce triOFe than one, if sdeh witness shall 
prove all the reouisites ; and though they should all swear that the 
Will was not duly executed, yet the devisee would be permitted to 
adduce evidence of circumstances to prove the due execution ; as 
was tfietase of Austin and Willes, cited by Lord Hardwicke, C, in 
Blacket and Wjddringtou, M. T. 11 G. 2* in which case, uotwith- 
•tanking t$e three witnesses swore that the will was not duly exc* 
cuted, the devisee obtained a verdict f. In Pike and Bradbury^, 
before Lord ftaymond, upon an issue of devisavit vel non , the wit- 
nesses denying their h %mh» the devisee would have avoided cafltng 
them ; but the C. J, obliged him to call them, w hereupon the first 
and second denying their hands, it was efofttended that he should 
go no further : rot it was argued, that though if you call one witness, 
who prove# WM* you, you may nail another, yet, if the second 
also provesjgaftst you, you^can go no;ftrther ; but the eiuef justice 
permitted the devisee to call other witnesses to prove tins wilt, Jiud 
he obtained a verdict.** Gilb. Evid. Op. Bull. N. * * p 

* 4 .‘V 

• Per Uf, C. J. in Anttev v. Dowsingr Setabe the opinion of Kenyon, C*. 
I la Doe v. Smith, l Cap* )N. P. C. 391. . - 41 

f SwtbsLowev.lolliffi, 1 Bl R 36 $< tk'ffki > % 

t Q* Pike v. gmhneriag K cited inSti. jo^sfld tjijrewtfd 10 h«vhp&a dc» 
termfiaed by Pratt, C.J. 
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:Mt»r If/att, the subscribing yrtixmm are dead, or insane*, 
their handwriting apd that of, the devisor ipust be affij asd. 

• 3 devisee of executor 1 irt trust*, who has acted, twf- he 
eiridhmed as a witness in support of the will. In iiketnanner 
m dsiecutdr, Who does not tab%eny beneficial ihtereit rndtr 
the'witt, is a competent witnesf'to prove the sanity of the 
testator. So the wife of an acting executor, who does not 
take any beneficial interest under the will, is a competent 
witness to prove the execution of it*. 

»► If a person who is interested, execute a surrender or re- 
lease of his interest*, he may be examined as a witness, al- 
though the surrenderee, &c. refuse to accept the surrenderor 
release. n ' > 

,6th Section.— “ No devise in Writing, of lands, tenements, 

** or hereditaments, nor any clause thereof, shall be revoca- 
ble,^fierwi8e than, by some other will or codicil, in writing, 

“ or ptner writ* 0 ® declaring the same; or by burning, can- 
“ calling, tearing/ or obliterating the same, by the testator 
** himself, or ip his presence, wylby his directions and con- 
“ sent ; but all devises and'oeqUOSts Of lands and tenements 

* shall remain and continue in force, until the same be burnt, 

“ cancelled, torn, or obliterated by the testator, or by his 
“ -directions, in manner aforesaid; or unless the same he al- 
“ tejed by some other will or codicil, in writing, arqtffer' 

V writing pf the devisor, signed in the presence of fofeeor 
“ four witnesses, declaring the same.” ' “* 

No devise in writing, of lands, SfC. shall be revocable, other- 
wise than by some other will or codicil, in writing ; or other 
writing of the detfkor, signed in the presence of three or four 
witnesses, declaring the .fame.] > Having premised that before 
this statute, devises of lands, made under' the particular 
* < u stoma of boroughs, or by virtue of the statute of wills 
(p9 H. S. c. 1.) might have been revoked by any express 
wprds without writing*, the statute of wills having given 
power to any person seised in fee of lands, to devise such 
lands by will, in writing, but being silent as to revocations, I 
shall proceed to edhsider the . several methods prescribed by 
the statute of fraus%for thfct revocation ofmjfe'df lands, and - 
theiv subjoin some remarks op implied rCvocajhqn*. 


rer Lord Kciiyon, C J. m t cate 

eU«d by Llwfeiwce i^M^rdcn %. 

gjpretai,, s £aM, 54ft. v, 

« PPttifion w. Bromley, 95#* 


d Cjoodlitle v. Wclford, Doug. 139. 

'# Dyeiysio.b. pi. 8i. Adm.iefiymaour 
v. Kirtoo, Cro. Jn«. lift. «d ClV*. 
tell *. tauten, Cro, GiUk 
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This section prescribes three methods, ’by which a derise 
of land may be res oked , either by another will or codicil in 
writing, or by other w rtting, declaring the intention ot the 
devisor to re\ oke the toinser devise, or by burning, cancell- 
ing, &c. W ith lespect to the hrst method, (the only sutyect 
now under considcrat on) it is tobeobseived, that the words, 
“ signed in the presence ot three 01 four witnesses, 19 having 
been holdcu to leter to the next preceding words u other 
t otUtng** only, and not to the woids <# util or codtcUin 
iviihnfz” it is not necessary that a«r//, whereby a former 
will is ie\oked, should be signed by the devisoi in the pre- 
sence of three witnesses/ ; but that a" second will may operate 
as a revocation of a former, it is necessary, 1. That tbe se- 
cond will should expressly revoke or be cleaily inconsistent 
with the hist devise, quoad the paiticuiar subject matter of 
such devise 8 . If it be merely found, that another, or even a 
di&erent disposition has been made by the testator from that 
which he ban first willed, jet if it "do not appear tQ^the 
court, what that ddlcunce is, it will not be a revocMpn h « 
2 It is uccssuiy tint the second will should be sidHfitng 
and eficctivt at the time of the death of the testatoriHmse- 
qucntly, if the second will be not executed with tj^HTmali- 
ties pres< nbed by the oth section of the statu se- 
cond will be effectually cancelled in the' hfe-tim^^che tes- 
tator k , the first will shall opeiate, as it uoothei had existed 
(26). 3. As befoie the statute of f lauds, paid declarations 
of an intention to revoke m future, were holden not to 
aipount to a picsent revocation 1 , so, since the statute, such 
dcclaiatious, although executed with the toimalitics required 
by the statute, v ill not o] uate as a icvocation*. 4. It is an 
established punciple, that an instrument, which was intended 
to ope rate as a devise, if it < annot take etfect as such, shall 
never opoate as a revocation". 

f Sfc Hull \ Clerk, 5 Mod 31 S if C p 0 14 Imt in Tomlins*'* edit p 
copula hi *1 a H in d wick*, C in 4 S 9 Thtin.s % Fvans, « Fast, 489 
flits* Smith, 1 Bum t L ]S9 1 !<ckstonv bptU, i08Q,(ailli 81 

g Stc (wx* ik it to OuttiiiB v 1 jici, Omons % Ijm, 1710. l I* Wmfc 
1 V Wmk )4*5 114 

b llilobu ■» 1 Bn wet t, Silt 1 k Goodugbt v Glaztci, 4 Bun 2512 

Show *137 2 Mod 803 Show 1* t 1 lianvctlv Sam»dtn>, tro Jac 497 
1 4 t> Hu mood * Gt uriuglit, C owp ml hum is* I * ins, 2 bn$t, 488 
«7 S C in C H 1 W tin 497 2 Bl 11 L%p 1 of Jlclicbtei,7 Vox jun .348 
R 917 and in I)imi Pro 7 Bro 1* 


(db) W hue an tfitoiw dutM ippf&r* to }»a\ e bt on once made 
m di&heiihon of tto lit it at lew, it will he upon the hur to ptyte* 
tl at such dtviM. has bt^u effectively defeated. Co yrp. 87. 
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, Or other writing of the devisor declaring the same , signed 
in the presence of three or four witnesses^ I am not aware* 
that there has been any case decided upon an instrument of 
revocation, intended merely to operate as such, and not as a 
devigp. It appears, however, to have been the opinion of 
Lord Cowper, C. in Onions v. Tyrer, 1 P. Wms. 345, Cox’s 
ed. that such an instrument would l>e effective, if signed by* 
the devisor in the presence of three witnesses, as this clause 
directs* and without the other formalities rAjuircd in the chse 
of wills by the 5th section, viz. die attestation and subscription 
Of the witnesses in the presence of the devisor, 

3 d. Method of express revocation , * By burning , <$r. — Or 
by burning , cancelling, tearing , or obliterating the same , by 
the testator himself, or in bis presence, and by his directions 
and consent,] The acts here mentioned are in themselves 
equivocal acts ; and, consequently, in order to make them 
operate as revocations, it must be shewn, that they were done 
animo rtvocandi, that is, with an intention ,1o revoke: for 
unless that appears, the prior devise will not be revoked • 
Hence, if the devisor were to throw the ink upon his will, 
instead of the sand; though it might be a complete defacing 
of the instrument, it would mot be a revocation ; or suppose 
a person, having two wills of different dates by him, should 
direct the first will to be cancelled, and, through mistake, 
the person to whom the devisor gave Ins directions, should 
cancel the last w ill : such an act would not be a revocationof 
the last will : or, suppose a person having a will consisting of 
two parts, throws one unintentionally into the tire, w here it 
is burnt, it would not be a revocat ion of the devises coij«* 
tained in suc h part. The intention, therefore, must govern in 
such cases, 

A., by will, duly executed and attested 11 , devised laud to 
trustees to several uses; and at the same time executed a 
duplicate thereof, with all the solemnities prescribed by the 
fifth section of this statute. Some time after, having been 
desirous to change one of his trustees, he ordered his will 
to be written over again, without any variation from the 
first* except only in the name of that "trustee, and a clause 
revoking all former wills. When it was so written over, he 
executed it in the presence of three witnesses, and the three 
witnesses subscribed their names, but not in his presence, 
(as. the 5th section directs). Some evidence was adduced* 
that the testator afterwards cancelled the duplicate of the 

o Per Ld. MaofflclU, C.l. in Burtcn- in Cbm. 459. G jib. Rep. iso. l Eq* 

shew v. Gilbert, Cotrp. &9. Ca Abr. 407 pi. 1. but beat reported 

P Opionfi v. Tyrer, 2 Yern. 74i. Free. in P* Win*, vol. 1. p. 344. Conned 
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* first will, by tearing©® the "teal; The ‘question was, 

thecanceHing the duplicate of the first will should be a 
relocation thereof within . this clause. It Was admitted, 
that if a devisor, having duplicates of his will, cancels one of 
them animorevocandi, this is a good revocation of the whole 
will, and of both the duplicates ( 27 ). But it was decreed in 
the present cage V“ thtit it was plain the testator, did notjnean 
Revoke his former will by cancelling, but by substituting 
another perfect wHl in lieu thereof and not. otherwise;. , and, 
therefore, the cancelling thereof (if any) Was but a circuna- 
stance shewing that he thought he had made a good disposi- 
tion by the second will, and in confidence thereof it was done 
with no other intent, but that the second will should thereby 
wore surely take place . 

In order to effectuate a revocation % it is not necessary, 
that the will should be actually destroyed; hence, a slight 
* tearing of a will, and throwing it on the fire, with a deliberate 
intent to consume it, by the testator, though it fell off and 
was preserved by a bystander without his consent or know- 
ledge, has been holden to be a sufficient revocation. 

A. having made a will of. land*, and a duplicate thereof, 
(both duly executed and attested) but declaring that it was 
not a will to his liking, and that he should alter it, delivered 
the duplicate to B. (a devisee named therein). Afterwards 

A. executed another will, disposing of his estate in a dif- 
ferent manner from what he had done under the former 
w ; ill, and thereby revoked all former wills, and at the same 

./(time cancelled the fust will, which remained in his own 
custody, observing to the person who made the second will, 
that iheie was a duplicate of his first will in the hands of 

B. A short time before A.’s death, one of the principal 
devisees in the last will. died ; whereupon A. sent for an at- 
torney to prepare another will, but before the attorney ar- 
rived A. became senseless, and shortly afterwards died. 
After Ids death, the first and second wills were found toge- 
ther in a paper, both cancelled; but the duplicate of the 

* first will (which duplicate had been delivered to B.) was 

i" 1 ■ if - * * * 

q Rea. Lib3 t& fol, 84j. Cox’s P. r Bibb <1. Mole v. Thomas 9 Bl. R. 
Wins. TQliy&m. 1043. 

’«<&- • Buitenibaw v. GUbert, Cowp. 49 . 


(27) “ Where there are cl ilplicatcs of a will, one in the possession 
M6f the devisor, the other not ; and cancels' that which is 

in 4b«# easterly*' it is an effectual cmiceUfa^of both.’* Per Astons J, 
in BurtenshaV Vi Gilbert, Cowp. 54, ■ * 
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found amotifriotne deeds and papers of the testator u*- 
cancelled . It did not appear, how the duplicate came to be 
found among the testator's papers* It was holden, that at 
the time of making the second will, the first was clearly re- 
voked,and that it was not setup again by cancelling the se- 

devising all his land 1 to trustees upon 
^rosell/^ixcept the house at Bath,” gave to his wife 
r™ Jlionse id Bath for her life, and after her deaths to his 
/^Eldest son, and after the execution of the will sold his house 


at Bath, and struck out of his will the exception and the de- 
vise respecting it. It was holden, that the devise to the trus- 
tees was not revoked by the erasure, as to the house at Bath 
(2S). So where a testator by will duly executed and at* 
tested*, devised lands to A. and B., as joint tenants in fee, and 
afterwards struck out the name of B. by drawing a pen 
through it It was holden, that the erasure was to be con* 
sidered as a revocation of the devise pro tanto only (29). 


A., by will dhly executed and attested*, devised land to 

B. and C. in trust, and afterwards struck out the name of « 

C. and inserted the names of D. and E. leaving the general 
purposes of the trust unaltered, though varying in certain 
particulars, and did not republish his will. It was holden, 
that the intent of the teslator apjieared to be to revoke by 
the substitution of another good devise to the new trustees, 
and not by the obliteration; but such devise, not having 
been executed with the proper solemnities, would not ope- 
rate as a revocation; and, admitting that the obliteration o£ 
the name of C. would have revoked the devise to C., yet the 
heir could not recover, inasmuch as the devise to B. re- 


I Satton v. Sutton, Covp. 812. x Short 4. Gaatrell v. Smith, 4 East, 

u Larkina v* Larkins, a Bos. & Pul. iG. 41$. 


(28) If A. by lii* will devises all the residue of his personal estate 
to B. and C., and makes them executors; and after, by a codicil, 
cancels and revokes every thing relating to B., and also revokes 
the appointment of B. as executor, C. shall haVe the whole. A 
revocation, without a new gift, shall have the same effect as if it 
had been expressly given, and whether it be by codicil or obliter- 
ation, it is the same. Humphries v. Taylor, in Cane. Hil. 25 G. 2. 
7 Bac. Abr. by Gwillim, p. 363. 

(29) A mere change of trustees will not revoke a prior devise of 
the equitable estate. Wiltet v. Sandford, 1 Vex. 17?. 186. Doe f. 
Pott, Doug. 710* Watts v. Fullarton, (cited) Doug. 718. 
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mined un*evoked> and competent to sustain aJU the trusip iw$ 
the will in exclusion of the heir. 

Haring treated of the express acts o/ revocation mentioned 
in the statute, it will be proper to take notiee of implied re- 
vocations (30). * ' 

‘ Implied Revocations, — Although the section of the statute 
of frauds now under review has enumerated several methods 
which a devise of lands may be reyoked, and although it 
should* seem to have been the intention of the legislature to 
have excluded every other method of revocation, yet has it 
been holden, that implied revocations are not within the sta« 
tute. 

Implied revocations, strictly so termed, are, 1st, when 
certain acts are done by the testator, inconsistent with or con- 
tradictory to the dispositions made by the will, so necessarily 
inferring an intention to revoke, that the law will presume 
such an intention. As where the devisor*, by a subsequent 
deed, gives to the devisee in fee a lesser interest, e, g. an 
estate for years, to commence after the death of the devisor; 
in such case the intended devisee cannot have both interests; 
that which is conveyed by the deed must take effect, and* 
therefore, the law makes a necessary implication, that the 
first disposition, which is by the will, is revoked. In like 
manner, where the devisor bavin" devised a reversion to A., 
afterwards grants the same to B., this will be a revocation, 
even though the lessee lias not attorned. So where the tes- 
tator bttviug devised land to A. bargains and sells the same 
laud to B., although the deed be not inrollcd within six 
months, according to the statute, and, consequently, nothing 
can pass to the bargainee, vet this will amount to a revo- 
cation, because here is a solemn act done, whereby the tes^ 
tutor has clearly evinced his intention, that the devisee should 
not have the land devised (31 ). 

2. It has been holden, that revocations are necessarily to 

y Coke v. Bullock, Cio. Jac. 4Q. cit**d,in Harkuess v. Bay ley, Pr. Ch 514. and 

2 Atk.7i>. 


(30) For further information on this subject, see Giib. Devise*, 
p. 1)3—103. Ed, 1731). 

(31) 1 am not awaie, that the two last mentioned instances have 
ever been solemnly decided. They are mentioned in 1 Roll. Abr. 
615. (P.) pi. 5, t>. as the opinions of Popham and Gawdy, Js. ; but, 
from subsequent cases, where they have been cited, it appears that 
they have been considered as law. Gilbert 1ms inserted them in hist 
Treatise on Devises, p. 95, 90 '. e«J. 1739% 
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% ippUed> ^presumed, £com atatal change in theciieum. 
stances of the testator’s family after the execution of the 
will .,> 

This head of revocation was originally borrowed from the 
civil law (3*2), and applied, in the first instance, to bequests of 
personal estate 2 , ana afterwards extended to devises of land, 
sophs revocation not having been considered as excluded by the 
provisions of the tith section of the statute of frauds. Wh|t 
changesor alteration in the circumstances of the testator will be 
sufficient to work a revocation of a devise of land, may often be 
difficult to decide. It has, however, been solemnly determined, 
that a subsequent marriage and the birth of a child, without 
provision * made for the objects of these relations , is such a 
material change in the circumstances of the testator's family, 
;is will work a revocation of a devise of land (33). And 


z Lugg V. Lugg, Salk. 5P2- Overbury a See exp. E. of Hclieatcr, 7 Vex. jun. * 
v. Overbitry, 2 Show. 24 $. 242. 


(32) N, Bv the common law, before the statute of frauds, a sub- 
sequent marriage was holden to revoke a will of land made by a 
feme sole; although such marriage was had with the person in 
whose favour the will was made. Forse v. lieiiiblinge, 4 Hep. 

<>0. h. 

(33) An opinion had been expressed in Brown v. Thompson, at 
the Rolls, 8 Dec. 1731, by Sir Jolin Trevor, M. H. and afterward* 
in the same case by Lord Keeper Wright, ( l P. Wins. 304. n. ! Eq. ' 
Ca. Abr. 413.) that revocations of a devise of land might be im- 
plied from a subsequent marriage and birth of a child, notwith# 
standing the provision of the C)th section of the statute of frauds; 
but this point was not considered as setllcd until the case of Chris- 
topher v. Christopher, Exch. 1771, 2 Dickens, 445. when it was 
solemnly determined, by Adams, B., Sinvlbe, B., und Parker, C. B. 
against the opinion of Perrot, 13., who thought the case within the 
statute, and that the dispute concerning the reality of a subsequent 
marriage, and the legitimacy of children, was as open to perjury us 
any other, and that the statute intended an actual and not a pre- 
sumptive revocation. The case of Christopher v. Christopher has 
been recognized in several subsequent cases, viz. in Spraage v. 
Stone, at the Cockpit, 27 March, 1773. Atnbl. 721. Briftdy v. C11- 
bitt, 13. H. M. I7«9, Doug. 31. Doe v. Lancashire, B. H. M. 
1792, 5 Ti R. 49.; and, lastly, in Kencbel v. Scr*ftdn, B. R. T. 

1 8(12, 2 East, 530. N. Murriage alone, or the subsequent birth of 
children unprovided for alone, is not sufficient to operate a* a re- 
vocation of a will of a personal estate *. Pt-r Dr. IJay , in Shepherd 
v. Shepherd, Hill 1770. in the Prerogative Court. Nor of real es- 
tate. Doe v. Barfor.d, 4 Maule & Selwyn, 10. 

# Jackson v. Hurlock, M. 5 G. 3, Ld. Nortbiagton, C,S.P. Arab. 49*. 
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i6' a case tvhere after making his will the testator maj& 
lied, and his wife became pregnant with his knowledge* the 
posthumous child was considered for this purpose in the 
same condition as a child born during the testators life-time*. 

This rule of revocation, like the preceding,* was forffi&ly 
considered as grounded upon a presumed alteration of inten- 
tion in the testator; but in a modern case®, Ld. Kenyon, C. J. 
thought it was founded ** on a tacit condition annexed to 
the will when made, that it should not take effect if there 
should be a total change in the 'situation of the testatorY 
family” (34). But, upon whatever grounds this rule of re- 
vocation may be supposed to stand, it has been holden to 
apply only in cases where the wife and children, the new 
objects ot duty, are wholly unprovided for, and where there 
is an entire disposition of the whole estate to their exclusion 
and prejudice. Hence 4 , where A. devised certain lands to 
B. in trust, and directed him to pay, out of the rents and 
profits, an annuity to M. S. with whom he cohabited, and in 
case he should leave any child or children by M. S., to raise 
a sum of money to be paid among his children, and then 
devised the remainder of his estate to several of his relatives; 
and afterwards A. married M. S. by whom he had several 
children; it was holden, that the will was not revoked; 
cither, 1st, On the ground of a tacit condition annexed to 
the will, viz that it should be void in the event of a mar- 
riage and children, without provision; inasmuch as that con- 
dition; viz. of marriage, and of the birth of children unpro- 
vided for* had not taken effect; or, 2dly, on the ground of 
an intention to revoke, to be presumed, in favour of a wife 
and children unprovided for; because the fact, upon which 
such presumption could be formed, did not exist in the pre- 
sent case (36). And it must further be remarked, that both 

b Doe v. Lonca shirt;, a T, ft. 49. <1 Kenebel v. Scraftoo, 3 Cast, 530. 

v lb. 


(34) Lord Ellenborougb, C. J. # delivering the judgment of tho 
court in Kenebel v, Scrafton, seems to have approved of Lord 
Kenyon’s opinion. 

(35) Whether the revocation holden to arise from subsequent 
nmrringc and birth of a child, without provision made for these 
relations* can be rebutted by parol declaration* in favour of the^ 
will, is a question which docs not appear to be at rest. Affirmed 
per Cur. m Lugg v. Lugg*, Ld. Raym. 441. decided expressly 

♦ This was a case of persona! estate. 
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'the eircnmptances of a subsequent marriage and the having 
of: child or children must concur to work au implied revoca- 
tion: the birth of a posthumous child alone, although the 
testator die childless, is not sufficient*. 

/^Saving. endeavoured to illustrate the nature of implied rc- 
Vocations,, strictly so called, it will be proper, in the next 
place, to take notice of those acts, by which a devise of laud 
may more properly be said to be annulled than revoke^; 
though the latter term is most frequently applied to this sub- 
ject. The acts here alluded to are such, whereby a material 
alteration is made by the testator, in his seisin of the estate 
devised, after the execution of the will. The authorities oa 
this subject are of Very ancient date, beginning in the latter 
end of Queen Elizabeth’s reign, and continued down in a 
regular series to the present time (36), with a few excep- 
tions (37). 

The rule to be collected from these authorities appears to 
be this, that where a person seised of an estate, devises it , 
and afterwards convey s his whole interest , either by feoffment. 


e Doe d. White v. Harford. A Maule & Selwyn, IQ. 


in the affirmative in Brady v. Cuhitt, Doug. 31. Affirmed per 
Eyre, C. J. in Good title v. Ottway, 2 H. Dl. 522. Negatived per 
Lord Alvanley, M. R. in Gibbons v. Caunt, 4 Ves. jtin. 849. and 
Lord Rosslyn, C, in Kenebcl v. Scrafton, 5 Ves. jun. 064. 

(36) The most important rase on this subject is, tftat of Good- 
title v. Otway, in which all the learning is collected. See the re- 
ports of this case in its several stages, 2 II. Bl. 516. 1 Bos. & 

Pul. 576* 7T. R. S99. 9 Ves. jun** 604. n. 3. Ves. jun. 682. 
7 Brown, P. C. Tomlin’s ed. p. 593. See also Harinood v. Og- 
lander, 6 Ves. jun. 199. and 8 Ves. jun. lOG. and Attorney-Geue- 
ral jWigor, 8 Ves. jun. 256. 

(37f The exceptions here alluded to wilt be found in the cases of 
Webb v. Temple, Ereem. 542. and Luther v. Kidby, reported in 
Vin. Abr. tit. Devise; (R. 0.) pi. 30. In the tatter case it was 
holden, that where A. and B. were tenants in contmoif of lands in 
fee, and A., by will dated 25th January, 1719, &5*iied his moiety 
in feev and afterwards A. and B. made ^Mirtitioiiiby deed, dated 
46th May, 1722, aud line, declaring the use as to one moiety in 
severalty* to A. in fee, and as to the other moiety in severalty to B. 
in fee, this deed of partition and fine was not a revocation of the 
will of A. Sec, however, the remarks of Heath, J. on thi? case in 
Goocltitle v. Otway, l Bos. & Pul. 585. and of Lord JE&jdon, C. in 
Attorney-General v. Vigor* 8 Ves. jun. 28i. 
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hfise arid release* 9 bargain and sale , fine*, or^r^covtrfK 
though but for an instant , and though he takes back theestate 
to the same use as before, or though the old use results to hhh 
again, so as to descend in the same line as before , still the 
conveyance operates to annul his will . This rule is founded 
on a technical principle of law, introduced, as it should seem, 
originally in favour of the heir: viz. that in order to render 
a devise *va(id and effectual, it is necessary that the seisin of 
tlhe devisor should remain unaltered from the execution of 
the will until the dpath of the devisor (38). The foundation 
of the rule being wholly independent of the intention of the 
testator to revoke, the rule will operate where the provisions 
of the subsequent conveyance are consistent with the provi- 
sions of the will; and even where such conveyance is made 
Jbr the, express purpose of confirming the Will. Hence, 
also, parol evidence to shew that the testator did not intend, 
by the subsequent conveyance, to revoke his will, is inadmis- 
sible*. In conformity with, the preceding rule'*, it has been 
holdeu, that where the whole estate is conveyed by lease and 
release to uses, although there be a resulting use in the ulti- 
mate reversion to the grantor by the same instrument, yet 
the conveyance will operate as a revocation of a prior will (39). 

f. E. of Lincoln's case, vi Frerm. 90J. i Guodiitle v. Otway, a H. 131. f>iG. 

Show. l’ C. 1.14. S. C. b Goodtitlo v. Otway, l Bos. & Pul. 

X Doe <L Dilnot v, Dilnot, v N.R 401 . 57G. 7 T. H. 399. 

l)W’ il, Lusliingtou v. tip. of Laii- 
datt, a N. U. 4(jL. 



(38) In tins* instance 11s in many others, the language of plead- 
ing is evidence of the law, viz. that J. S. was seised of certain 
lands in his demesne as of fee, and being so seised on such a day 
made his last will aud testament in writing, and thereby devised, 
&o. ; and afterwards, to wit, on &e. the said J. S. died, 
the said lands in form aforesaid .” See Co. Eut. 653. b. 

(39) “ So if a person seised of a real estate, devise it, anU Ufter- 
wards convey the legal estate, though there be only a partial decla- 
ration of trust, yet as he has granted the whole estate , it is a revo- 
cation of the will. 1 * Per Lord Hardwick e, C. in Sparrow v. Hard- 
castle, 7 T. It. 417* n. But where tenant in tail, by bargain and 
•ale, conveyed to J. S. in fee, in order to make him tenant to the 
praecipe in a common recovery, the use of which was declared to 
him in fee, and 8th June (Trinity term in that year having begun 
on the 7th June,! made his will, and afterwards a writ of entry was 
sued out returnable in Quind. Tr. (17th June) and the -recovery 
•uttered* it was holden, that the land passed by the will, the 
ground that the deed and recovery made oue conveyance only, of 
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*!t will be observed, that in the preceding instances, tjie whole 
estate was conveyed; and therefore the party did not die 
seised of that estate which he had at the time of makiftg his 
will; and consequently the devise, which will only operate 
upon that seisin, which the testator had at the time of making 
hi* will, was annulled or revoked : But where the devisor 
docs not part with his whole estate, e. g. where he grants an 
estate for years only, to the devisee, to commence in the life 
of the devisor^ in such case, the conveyance will not operate 
as a revocation of the feel. In like manner, if a man devises 
land in tee to A., and afterwards makes a mortgage thereof 
in fee, either to the devisee® or a stranger”, this mortgage in 
fee, though a revocation of the will in law, will not operate 
as such in equity, and the right of redemption will pass by 
the will. And the same rule holds in equity with respect to 
a conveyance in fee for payment of debts®. 

I 3 Aik, 72 . Ld. Jefferies, C. m Hall v, Duucli, 

m Baxter v. Dyer, 5 Ves. jnn. 630- 1 Vrru. 32J). 342* 

m Admitted to be a settled point in o A dm. in Cuve v. Holford, 3 Ves. jun. 
York t. Stone, Salk. ir.H. Adjudged f>54. 
by Sir John Churchill, ill. it. und 


which the deed was the principal part; and that the whole of a 
conveyance should be taken together, and the several parts of it 
should relate hack to the principal part. Selwyn v. Selwyn, Buriy 
1131. recognised by Lord Mansfield, C. J. in Hoe a. Noden v. 
Li ri flits, 4 Burr. 1£)62. I 111. R. (io.s. S. C. 
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CHAP. XXIII. 

CAME. . 

I. Of the Right of taking and destroy ing f the Game 
at Common Law , and of the Restraints imposed 
on the Exercise of such Right by Statute. 

II. Of the Appointment and Authority of Game- 

keepers. 

HI. Of the Statutes 0 rftm, c. 14.— 9 Ann. c. 25. — 
28 G. 2. c. 12. relating to the Preservation of 
the Game ; the Penalties imposed for Offences 
against these Statutes ; the Modes of recovering 
the Penalties , 1st , By Distress — -2dly, By Ac- 
tion of Debt , and herein of the Stat. 8 G. 1 . 
c. 19.— 26 G. 2. c. 2.— 2 G. 3. c. 19. 

IV. Of the Statutes relating to the Destruction of the 
Game at improper Seasons of the Year , Stat. 
2 G. 3. c. 19.— 13 G. 3. c. 55. — 39 G. 3. c. 34. 
— Declaration — Evidence. 

V. Of the Duties made payable in respect of killing 

Game. 


I. Of the Right of taking and destroying the \ 
Common Law , and of the Restraints 
on the Exercise of such Right by Statute . 

IT has bean .Asserted by Sir W. Biackstone in his Com- 
raentaries (vOl. 2. p. 14, 15, 417, vol. 4, p. 174.), that by the 
common law, the sole property of all the game in England is 
vested in the king alone, and that the sole right of taking and 
destroying the game belongs exclusively to the king; and, 
consequently that no person, of whatever estate or degree, 
has a right to kill game, even upon his own land, unless by 
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licence or grant from the king. This position, however, has 
been questioned by Mr. Christian, in a note to his edition of 
the Commentaries, 2 vol. p. 419. n. 10. 

If A. start a hare in the ground of B., and hunt aud kill 
it there, the property continues all the while in B. : but if A. 
start a hare in the ground of B., and hunt it into the ground 
of C., and kill it there, the property is in A., the hunter, 
but A. is liable to an action of trespass for hunting in the 
ground, as well of B. as C\ 

Trespass for a dead hare the property oF plaintiff.* — The 

f daintiii*, a farmer, being out hunting with hounds of which 
le had in part the management, and actually had sucli 
management at the time, though the hounds belonged to 
other persons, the hounds put up a hare in a third person's 
ground, and followed her f iiito a field of the defendant, where, 
being quite spent, she run between the legs of a labourer 
who was accidentally there, where one of the clogs caught 
her, and she was taken up alive by the labourer, from whom 
the defendant immediately afterwards took the hare and 
killed her. Shortly after the plaiutilf came up, and claimed 
to have the hare as his own, but the defendant refused to 
give it up, and questioned the right of the plaintiff to be 
where lie then was. The labourer, upon his examination at 
the trial, swore that when he took the hare from the dogs* 
he did not mean to take it for his own use, but. iu aid of the 
hunters. Verdict for the plaintiff, 40s. damages. Rule for 
new trial after argument was discharged; Ld. Klleuborough, 
C. J. b observing that the plaintiff, through the agency of his 
clogs, had reduced the hare into his possession. The labourer 
took it for the benefit of the hunters, which is the same as 
if it had been taken by one of the dogs. Secus, if the la- 
bourer had taken it up for the defendant, before it was 
caught by the dogs, or if he had taken it as an indifferent 
persoij|& the nature of a stakeholder. 

iflPPproceed to shew how far the right of taking and 
destroying the game has been abridged by statute; having 
premised that this right can only be exercised on a person's 
own estate, and that not even a lord of a manor (1), or his 

a Per Holt, C. J. in Sutton v. Moody, b Churchward f, Studdy, 14 Mill, 
1 Ld. Kay in. 25 1. 2 Salk, 55b. 24 9 . 

5 Mod. 375 . S. C. 

(l) Mr. Christian has remarked, that the common opinion, that 
the lord of the manor has a peculiar right to the game, superior to 
that of any other duly qualified land-owner within the manor, is 
VOL. ii. V n 
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gamekeeper, can go into any part of the manor, which is not 
- the lord’s own estate or waste, without being a trespasser, as 
any other person would be ; unless a right of entry in pursuit 
of the game be specially reserved to him. 

Bv stat 22 & 23 Car. 2. c. 25. s. 3. (2) u Every p&rsdii, 
not having lands and tenements, or some other estate of in- 
heritance, in his own or his wife’s right, of the clear yearly 
value of 100/. per annum, or for term of life, or having lease 
or leases of <)<) years, or for any longer term, of the clear 
yearly value of 150/. (other than the son and heir apparent 
of an esquire, or other person of higher degree, and the own- 
ers and keepers of forests, parks, chases, or warrens,) is pro- 
hibited from having, keeping, or using any guns, bows, 
greyhounds, setting dogs, ferrets, coney dogs, lurchers, hays, 
nets, lowbels, harepipes, gins, snajrfes, or other engines afore- 
said.” 

* In the construction of this statute, it has been liolden, that 
it is not necessary that the estate should be a freehold, or 
that it should be a legal estate'; for a copyhold estate or an 
equitable estate of inheritance, of the dear yearly valtie of 
lOO /. is a qualification. But it is not sufficient, if the rent 
of the estate be reduced below the sum required by paying 
the interest of a mortgage d (3), or if the estate be an estate 
for life only, under the yearly value of L50/. e (4) 


t: Wetkerill v. Hall, Calit. 230 . cited in a note toK. v. Clarke, S T. It. 

d Wetherill v. Hall, B. R. M. 23 Cl. a. 221 • Cold. 230. S. C. 

c Lowndes v. Lewis, Calit. iss. 


erroneous. lie conceives that this opinion owes its rise to the power 
which lords of manors have of appointing gamekeepers, a power 
originally given to them by shit. 22 & 23 tJar. 2. e. 25., the fust 
statute in which lords of manors are distinguished from other land- 
owners with respect to the game. ^ 

(2) Prior qualification acts are 13 II. 2. stat. 1. c. 13. — 1 Jac. 1. 
(>. 27. a. ( i. repealed by 7 Jac, 1. c. ] 1. s. O', and 3 Jac. 1. c. 13. s. 5, 
relating to deers and conics only. The provisions of these statutes 
(which rcniniu imrepealcd, but are seldom put in force) will be 
found under title Game in Burn’s Justice. 

(3) On a question arising upon an information before magistrates, 
os to the defendant being qualified, the magistrates may ground 
their opinion of his not being qualified on the fact of the defendant’s 
huving sworn on a former day under the income act to an estate 
tinder 100 /. per annum. II. v. Clarke, 8 T. K. 220. 

(4) A vicar, in right of his church, has not an estate of inherit- 




GAME. 


836 


A lease for 99 years', dependent on three lives, of the 
value of 160/. per annum, though neither a lease for life, nor 
a lease for 99 years certain, has been holden to bo a sullicient 
qualification within this statute; because there is not any 
reasonable probability of any life in being extending beyond 
99 years; and the legislature, in admitting leases for 99 years, 
of a certain value, to be a qualification, did not mean to re- 
quire that they should positively endure so long; it was 
sufficient if they might extend to that period, subject to the 
contingency of the party*s so long living. 

Doubts had been entertained whether the words other per- 
son in this statute should I je taken. to be in the nominative or 
in the genitive ease; but it was solemnly determined in R. v. 
Utley, 24 G. 3. B. R. recognised in Jones v. Smart, 1 T. R. 
44. that these words must be taken to lie in the genitive case, 
in the same manner as if the word " of” lmd been actually 
inserted, and that the meaning of the statute is " other t han 
the son and heir apparent of an esquire, or the son of any 
other person of higher degree.” It follows, as a necessary 
consequence from this interpretation of tin* statute, that 
although the son and heir apparent of an esquire, or of other 
person of higher degree, be qualified by virtue of this sta- 
tute, yet an esquire or person of higher degree, os such, is 
not qualified. 

A diploma conferring the degree of doctor of physio*, 
granted by either of the universities in Scotland, does not. 
give a qualification to kill game under this statute. 

A commission of captain of volunteers, signed by the 
lord lieutenant of a county, does not confer the degree of 
esquire; and consequently the son of such captain is not 
thereby qualified to kill gume h . 

f E. of Ferrers v. Hi nton, h T. R. 5o(i. li Talbot v. Engle, I Taunt. 510 

5 Joues v. Smart, l T. It. 44. 


ance, but for his life only; consequently such estate must be? of the 
value of 150/. per annum, in order to exempt him from the penal- 
ties of these statutes. Lowndes *. Lewis, Cald. 188. 
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11. Of the Appointment and Authority of Gamekeepers . 

The stat. 22 & 23 C. 2. c. 25. s. 2. authorises lords of 
manors, or of other royalties (5) not under the degree of an 
esquire, to appoint by writing under their hands and seals, 
gamekeepers within their manors or royalties, who may 
seize guns, dogs, nets, and other engines used for the de- 
struction of the game by unqualified persons within the pre- 
cincts of their manors, amf the said gamekeepers, or other 
persons authorized by a warrant from J. P. may search in 
the dav-time the houses of unqualified persons, upon good 
ground of suspicion, and seize for the use of the lord, or 
destroy such, guns, dogs, nets, &c. 

The preceding statute does not limit the number of game- 
keepers, which may.be appointed for cadi manor. But by 
stat. 9 Ann. c. 25. s. 1. lords of manors can appoint (6) only 
one gamekeeper with power to kill game for one manor; and 
further, the name of each gamekeeper must be entered with 
the clerk of the peace, &c. Such gamekeeper, by stat. 
3 Geo. 1. c. 11., must have been either a person qualified, or 
a servant of the lord, or a person immediately employed to 
kill game for the sole use of the lord. But now by stat. 
48 G. 3. c. 93. s. 2. any lord or lady of a manor may depute 
any person, whether acting as a gamekeeper to any other 
person or not, or whether retained aud paid for as the male 
servant of any other person or not, or whether a qualified 
person or not, to be a gamekeeper to any such manor, with 
authority to such person as gamekeeper, to kill game within 
the same, tor his own use, or for the use of any other per- 
son, to be specified in such appointment or deputation, whe- 
ther qualified or not. 

Thu preceding statutes, authorizing the appointment of 


(S) i. e. Royalties of the same nature with manors. If royalties of 
a higher nature hud been meant, the statute would have begun 
w ith them. Per Lord Mansfield, C. J. in E. of Ailesbury v, Pat- 
tison, l)oug. 

((>) “ A lord of a manor cannot convey to (mother the power of 
appointing a ganekeeper, without a conveyance also of the mauor 
itself. • Such a power is u mere emanation of the manor, and inse- 
puiuLle from it/' Per Lord Kenyon, C. J. 5 T. 11. 20. 
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gamekeepc 
hundred* 


rs, do not extend to the lords of a wapentake or 


# By stat. 25 G. 3. c. 50. s. 2. deputations of gamekeepers 
must be registered with the clerk of the peace, &e. and cer- 
tificates thereof (stamp duty one guinea, that is, lO.v. GU. by 
this statute, and 10 y. (id. by stat. 31 G. 3. c. 21.) must be 
taken out annually; and a penalty of 20/. is imposed on 
gamekeepers neglecting to register their deputations within 
20 days after they are granted, and neglecting to take out 
their certificates. By stat. 52 Geo. 3. c. 93. Scned. (L.) VII. 
On an appointment of a new gamekeeper within the year, 
the certificate of the former gamekeeper may be renewed free 
of duty or fee. 

A deputation to a gamekeeper, who is neither himself 
qualified to kill game k , nor is a servant to the lord of the 
manor, need not state on the face of it, that he is appointed 
to kill game for the use of the lord ; aud it will be presumed, 
that whatever game he kills is for the lord’s use till the 
contrary is proved. N. This case occurred before the stat. 
48 G. 3. c. 93. 


The stat. 4 and 5 IV. & M. c. 23. s. 4. gives to lords of 
manors, or their gamekeepers, the same protection in resist- 
ing offenders within the precincts of their manors in the 
night-time, as the law affords to the keepers of ancient 
chases, parks, or warrens. 

It is no defence to actions of debt for penalties oil the 
game laws 1 , that the defendant acted bond fide as game- 
keeper of the manor, in which the offence was committed, 
under a deputation ffom a person claiming a right to appoint 
the gamekeeper, there not being any ground for such claim. 

A question respecting the boundaries of a manor®, or the 
right to a manor", cannot be tried in an action on the game 
laws. 

Trespass for killing a dog 0 . Plea by King, that Ld. Caw- 
dor was possessed of a close within and parcel of the manor 
of K. of which he was lord, and the defendant King was the 
gamekeeper, aud because the dog was hunting hares in the 
close. King, as gamekeeper, for the preservation of the hares,, 
killed the dog. On demurrer this plea was holden bad ; Ld. 


i E. of Aile&bury ▼. Pattison, Dong. 28 . 
k Spurrier v. Vale, i Camp. N.P.C. 

457 . 10 East, 413 . 

I Calcraft v. Gibbs, 5 T. K. 19. 
m Hankins v. Bailey, per Bullcr, J. So- 
merset Sum. Ass. 1791. 


n Blunt v. Grimes, per Boiler, J. Wilt- 
shire Lent Ass. 1789, cited in Cut*, 
craft v. Gibbs, 4 T. It. 681 . 
o Vere r. Lord Cawdor, «u«c* 
1 1 Etut, 5ft*. 
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EUenborougb, C. J. observing, “ The question is, whether 
the plaintiff’s dog incurred the penalty of death for running 
after a hare in another’s groluid ? There is no question here 
as to the right to the game. The gamekeeper had no right 
to kill the plaintiff’s dog for following it. The plea 4oes 
not even state, that the hare was put in peril, so as to induce 
any necessity for killing the dog in order to save the hare.” 


HI. Of the Statutes 5 Ann, c . 14. — 9 Ann . c. 25.— 
28 Gr 2. c. 12. relating to the Preservation of 
the. Game ; the Penalties imposed for Offences 
against these Statutes ; the Modes of recovering 
the Penalties , Is/, By Distress , 2r////, By Action 
of Debt , and herein of the Slat . 8 G . 1. c . 19, 
— 20 G. 2. c. 2.-2 G. 3. c. 19. 


By stat. 5 Ann. c*. 14. (made perpetual by stat. 9 Ann. 
c. 25.) s. 2. “ every higgler, chapman p , carrier, inn-keeper, 
victualler, or alehouse-keeper, (7) who shall have in his cus- 
tody or possession any hare, pheasant, partridge, moor, 
heath -game, or grouse, or shall buy, sell, or oiler to sell, 
any hare, &c. unless such game in the hands of such carrier 

p Sen Kcarle v. Boulter, Say. R. 191. 


(7) By a subsequent stat. 28 Q . 2. c. 12. (reciting the stat. 
5 Ann. c. 14.) “ Persons, qualified or not qualified, selling,, ex- 

} losing, or offering to sale, any hare, pheasant, partridge, moor, 
leath-game, or grouse, are for every such offence made liable to 
the same forfeitures and penalties as are inflicted by the recited act 
upon higglers,** &c. And,* “if &uy hare, pheasant, partridge, &c. 
shall be found in the shop^ house, or possession of any poulterer, 
salesman, fishmonger, cook, or pastry-cook, the same shall be ad- 
judged to be an exposing thereof to sale within the meaning of 
this act, and the recited act, or any other act ; the forfeitures to 
be recovered and penalties inflicted to be applied in manner pre- 
scribed by the recited act, or by any other act since mdde for the 
preservation of the game.*' 

• S. s. 
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be sent up by a person qualified to kill the game, shall, upon 
every such offence, be carried before some J. P. for the 
county, city, .fee., where the offence is committed, and being 
convicted upon view, or upon the oath of one or more c\v- 
dibl§ witnesses, shall forfeit for every hare, &c. the sum of 
; one half to thfc informer, and the other half to the poor 
of the parish where the offence is committed; (the subse- 
quent part of this section directs, that the penalty shall be 
levied by distress, ami for want of distress, the offender 
Khali be punished by three months imprisonment for the 
first, and by four mouths for the second offence, and that 
before the allowance of any certiorari to remove conviction 
under this statute, the party convic ted shall enter into a re- 
cognizance, with sureties, conditioned for the payment of 
costs to the prosecutor within fourteen days after conviction 
or procedendo granted, and in default thereof, J. I*, may pro- 
ceed to execution. See.) And for the hetler discovery of 
offenders 1 , <c any person who shall destroy, sell, or bu\\my 
hare, &c. and shall within three months make discovery of 
any higgler, kv. (who hath bought or sold, or offered to buy 
or sell, or had in his possession, any hare, &c. so as Hie of- 
fender shall be convicted), shall be discharged of all penal- 
ties, and entitled to all the advantages of an informer under 
this statute.” 

“ If any person r , not qualified, shall keep or use any grey- 
hound, setting dogs, hayes, lurchers (8), tunnel or other en- 
gines (ft) to kill and destroy the game, and shall be thereof 

rj S. 3> r S. 4. 


(R) A hound is not within this statute, not being expressly men- 
tioned, and the words “ other engines’* coming after tunnels, are 
apjHicable to inanimate things only. Hooker v. Wilks, Str. 1 1 2(>. 

(<J) “ As greyhounds, setting dogs, hayes, lurchers, and tunnels 
are expressly mentioned, in this statute, it is not necessary to allege 
that any of these have been used for killing or destroying the game; 
ami the rather, as they can scarcely be kept for any other purpose 
than to kill or destroy the game ; but as guns arc not expressly 
mentioned, and as a gun may be kept for the defence of a man’s 
house, and for other lawful purposes, it is necessary to allege, in 
order to its being comprehended within the meaning of the* words, 
“ any other engines to kill the game,*’ that the gun had been used 
for killing the game.” Per Lee, C. J. in Wingfield v. Stratford, 
Say. Rk 15. N. f * If a person go in pursuit of game with a dog and 
gun on the same day, he can only be convicted in one penalty.” Per 
Ld. Kenyon, C. J. in It. v. Lovct* 7 T. R. 153. In Moltou w 
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convicted upon the oath of one or two credible witnesses, by 
the justice or justices of the peace where such offence is com- 
mitted, the person so convicted shall forfeit 51.; one half to 
be paid to the informer, and the other half to the poor of the 
parish where the same was committed (the subsequent 
part of this section prescribes the like mode of. execution as 
is prescribed in the second section, and then proceeds to 
enact,' “ that J. P. within their districts, and lords and ladies of 
manors, within their manors, may take away any sijch hare, 
from an/such higgler, &c. or other person not qualified to 
the same ; and may take to their own use such dogs, 
nets, or other engines 4n the power or custody of persons not 
qualified to keep (10) the same;”) M and lords and ladies of 
manors may, by writing, under hand and seal, empower their 
gamekeepers upon their manors to kill any game ; hut that 
such gamekeepers who shall under colour of authority kill or 
take game, and afterwards sell the same to any person, with- 
out the consent of their lords, and shall be convicted thereof 


Chccselcy, 1 Esp. N.P. C. 123, it was proved that a pheasant had 
been killed by accident by the defendai^’* dog ; and the defendant 
had afterwards carried it away. Two penalties were sought to be 
recovered, one for having the pheasant in his possession, not&eing 
qualified, the other for keeping a dog to kill game. Mr. justice 
Puller is 6aid to have ruled that the plaintiff could go for one pe- 
nalty only, 44 for that both offences being by the same act, the 
pluintiif could recover but one penalty under the same statute.” 
The wording being equivocal, it was considered at first, as if by* 
thA word act was to be understood statute ; which, it was agreed on 
all hands, could not have been rilled by the learned judge, who 
probably said that two penalties could not be recovered under this 
statute for the same apt done l>y the defendant. N. A farmer who 
letups a setting dog for his landlord, is not to be considered as keep- 
ing a dog for the destruction of the game within this statute. Heed 
y. Phelps* B. II. E. 52 G. 3. There was npt any evidence in this 
case of the dog having ever been uspd by the party for killing game. 
See 15 East, 27 1 • 

(10) A justice of the peace under this stat. cannot seize the gun 
of a gamekeeper, although he is sporting for the purpose of killing 
game iu Another manor than that for which he has received his de- 
putation ; for the power of seizure under this act extends to those 
persons ouly who are not qualified to keep engines for the destruc- 
tion of the game, and gamekeepers are qualified to keep such en- 
gines any where . Hpgers v. Carter, C. B. 2 Wils. 387. It was 
admitted, however, in this case, that if the gamekeeper had actually 
. killed game beyond the limits of his own manor, he would have 
been liable to the penalties of this statute. A magistrate, who con- 
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upon complaint by the lord of the manor, upon the oath of 
one or more witnesses before a J. P., shall be committed to 
the house of correction for three months, Ac.’* 

By a subsequent statute*, “ if any hare, pheasant, par- 
tridge, &c. shall be found in the shop, house, or possession 
(11) of any person not qualified in his own right to kill game, 
or being entitled thereto under some person so qualified^ the 
same shall be adjudged to be an exposing to sale withitfthc 
meaning of this act and the statute 5 Ann. c. 14.” And by. 
s. 3. . “ if any person shall take, kill, or destroy any hare, 0 • 
in the night tune, the person so offending shall, for every 
such offence, incur the forfeitures 11 mentioned in thd stat. 
5 Ann. c. 14*. 

By the preceding statutes, the penalties are given half to 
the common informer, and half to the poor of the parish. 


• Stat. 9 Ann. c. 95. *. 3. timr, and oil Sunday and Christmas 

t See further provisions for the. pre- dny, 13 G. 3. c. HO. and 50 G. 3. c. 
scrvalion of game during the uiglit- 130. 


victs nu unqualified person of killing game under the statute A Ann. 
e. 14. and causes his dog to be brought for the purpose of seizing 
it, may order the dog to he killed without any formal adjudication 
of seizure, lvingsnorth v, Bretton, 5 Taunt. 41 (i. 

(11) The plaintiff declared in debt for the 5l. penalty given by 
this stat. against the defendant for exposing to sale a hare, not being 
qualified, in his own right to kill game, nor entitled thereto under 
any person so qualified. At the trial, it was proved that the plain- 
tiff went out coursing, and killed a hare on Shipston manor, when 
the defendant, who was employed as a carpenter and woodman by 
Mr. Earl, the lord of the manor, and had^directious from him to 
detect poachers, came up and took the hare from the dog, and car- 
ried it away, notwithstanding the plaintiff claimed it, to Mr. Earl f g 
steward according to his instructions. It wus hohien, that the pos- 
session of the defendant was not such as constituted an offence and 
subjected him to the penalty under the statute ; Ld. Elletiborough 
C. J. observing, that the defendant did not claim the hare os his 
property nor acquire the possession of it for himself, but for his 
master, on whose manor it was taken ; and if this were an offence, 
no case could be stated in which an unqualified person could in- 
nocently come in contact with game. It might as well be said that 
if a qualified man returning home with a bag of game were to fall 
from his horse, another person could not lawfully take up the bag, 
in order to assist the owner. Grose, J. added, that the possession of 
the game by the defendant was rather for the purpose of protecting 
the game, than in breach of the laws for preserving it, ^ Itfoirue* 
ford v. Kendall, Jo East, 
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upon summary conviction . But by stat. 8 G. 1. c. 19. s. 1. it 
is enacted, that for the recovery of the penalties, an action 
of debt may be brought in any of the king’s courts of record 
before the end of the next term after the offence committed, 
and the plaintiff', if he recover, shall be entitled to double 
costs. It is, however, expressly provided by this statute, 
that the party shall not be prosecuted twice for thq> same 
offence, u c . both by action and upon summaiy conviction* 
The time limited by the last mentioned stat. 8 G. 1. c. 19. 
for bringing such action, viz. “ before the end of the next 
term after the offence committed,” having been found incon- 
venient, and in many cases not sufficient, it was enacted by 
stat. 26 G. 2. c. 2. that such action might be brought “ be- 
fore the end of the second term 11 after the offence com- 
mitted.” 

It having been found difficult to maintain the action of 
debt given by the statute 8 G.,1. c. 19. because the evidence 
of the rated inhabitants* of the parish (to the poor of which 
the moiety of the penalty was directed by stat. 5 Ann. c. 14. 
to be applied) was disallowed ; the interference of the legis- 
lature was again deemed necessary, and it was enacted by 
stat. 2 G. 3. c. 19. s. 5. “ that any person might sue for and 
recover the whole of the penalty for his own use by action 
of debt, or on the case, to be brought within six months*, 
f. e. lunar months, after the offence committed, in any of his 
Majesty’s courts of record at Westminster, and that the 
plaintiff', if he recovered, should have double costs , and that 
no part of the penalty should be paid or applied to the use 
of the poor of the parish wherein the offence was committed.” 
It is to \ye observed, that this statute gives the whole penalty 
to the informer, and .not merely the other half, in addition to 
the one half, which Was recoverable by him in an action of 
debt under stat. 8 G. 1. c. 19. 


n Sec post. n.( 12). * 

x See Portmau v. Okctlen, Say. R. 179. 
y S.U. 
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IV. Of the Statutes relating to the Destruction of the 
Game at impropi r Seasons of the Year — StaU 
2 G. 3. c. 19.— 13 G. 3. c. 55.-39 G. 3. c . 34. 
— Declaration — Evidence . 

** Persons taking, killing, destroying, carrying, selling, 
buying, or having in their possession or use, any partridge 
within the kingdom of Gnat Britain, between the first day 
of February and the first day of September' 1 ; or any phea- 
sant between the first day of February and the first day of 
October*, excepting pheasants taken in the season allowed, 
and kept in a mew or breeding place, are subject to a penalty 
of 5/. for every bird.” 

By stat. 13 G. 3. c. 55. a similar provision is made for the 
preservation of black game between the lQ{Jteof December 
anil the 20th of August, and red game betw&rt the 10th of 
December mid the L2th of August; but the penalty imposed 
on persons offending against this last-mentioned statute is, 
for the first offence, a sum not exceeding 20/. nor less than 
10/. and for every subsequent offence, a sum not exceeding 
30/. nor less than 20/. recoverable by action of debt, at the 
suit of any person, in any of the King’s courts of record at 
Westminster, or great sessions in Wales; the action to be 
commenced within six calendar months after the act m- 
milled, to which defendant may plead the general issue, and 
give the special matter in evidence. It is provided further, 
by this statute 1 *, that if the plaintiff he nonsuited or discon- 
tinue, or if there be a verdict for defendant, or judgment 
against plaintiff on demurrer, the defendant shall be entitled 
to treble costs. 


Declaration . 

In an action on the statutes for the preservation of the 
game, it is usually stated in the declaration, that the de- 
fendant, six months next before the commencement of the 
action (12), kept a gun, or snare, &c. as the case may 

z stat. 39 G. 3. c. .34. B. 3 . b S. IS. 

a Stat. a G. 3 . c. 19. s. 1. 


(12) It is usual, but not necessary, to allege, that the action was 
commenced within the limited time; it must, however, be proved 
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be, for the destruction of the game, the defendant not 
being a person qualified by the laws of the realm ( 13 ) 
so to do contraiy to the form of the statute ( 14 ), where- 


at the trial to have been so commenced. Jf the time has lapsed, 
the defendant may take advantage of it on the plea of nil debets It 
will be proper to remark, that by stat. 26 G. 2. c. 2* the action 
most be commenced before the end of. the second term after the 
offence committed ; and by stat. 2 G. 3. c. 19* s. 5. within six months 
(by which must be understood lunar months). In Lee v. Clarke*, 
it was* objected, on error after verdict, 1st, that the declaration al- 
leged the action to have been commenced within six calendar months 
instead of lunar months; and 2dly, that it was not averred that the 
action was commenced within two terms, as well as within, six 
months. In support of this objection, it was contended, thut though 
the last statute (2 G. c, 19.) says within six. months, yet that 
would not in extend the tune given by the former statute, 

so that the latt^Sfpy operated as a repeal pro tanto , and both sta- 
tutes were still in force, and tnust be taken to have limited the ac- 
tion to be commenced within six months, provided it did not extend 
beyond two terin3 ; that the words in stat. 2 G. 3.. c. 19. tvere nega- 
tive words, and not words of extension. But the court over-ruled 
the objections, observing that the allegations were not material, and 
that the court could not presume, that the fact was not proved to 
have happened within the time prescribed by law for the commence-, 
ment of the action. 

(13) It is not necessary in actions to negative the qualification* 
Specially. Bluet q. t. y. Needs, Corny n's It. 522. The modern 
practice is in conformity to this decision, against the authority of 
which, however, Foster, J. in It. v. Jarvis, inclined. See 1 East's 
R. 647* n. A different rule holds in the case of convictions on this 
statute, for there the qualification must be specifically negatived. 
R. v. Jarvis, H. 30 G.2. B. R. cited by Kenyon, C. J. from Dun- 
ning’s note in 1 East, 643. R. v. Earnshuw, E. 52 G. 3. 1 5 East, 456. 

(14) Where an action is founded oil a statute, it is necessary in 
some maimer to shew that the offence on which the party proceeds, 
is an offence against the statute; and if it be not shewn, it will be 
error after verdict. Lee v. Clarke, 2 East's R. 333. In proceed- 
ings on the stat. .5 Ann. c. 14. it is to be observed, that that statute 
alone creates the offence and gives the penalty. This statute was 
originally a temporary law, but before it ex piled, it was made per- 
petual (by stat, 9 Ann. c. 25. ) Consequently, in such case, thtf 
allegation that the defendant committed the offence contrary to 
the form of the statute^ is proper. Adjudged on motion in arrest 
of judgment, E. of Clanricarcie v. Stokes, 7 East, 516. 


. * 9 East, 333. 
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by and by force of the styfute (15), an action hath ac- 
crued, &c. 

In an action on stat. 5 Ann. c. 14. for keeping and using 
a dog to kill game, it must be stated in the declaration what 
sort of dog it was*. 

In an action on the stat. 9 Ann. c. 25. for exposing a hare 
to sale it if sufficient to allege, that the defendant, not being' 
a person qualified in his own right to kill game d , nor being 
entitled thereto under a person so qualified, had a hare in 
his possession ; for, by s. 2. if a hare be found in the posses- 
sion of such person, it shall be deemed an exposing to sale. 
But see Warneford v. Kendall, ante n. (It) as to the circum- 
stances under which possession of game shall not be deemed 
an offence against this statute. 

A joint action may be maintained against several defend- 
ants e , e. g. for keeping a lurcher to kill and destroy the game, 
and although the jury find a verdict for the plaintiff as to 
some of the defendants only, the plaintiff will be entitled to 
recover the penalty; for the action is founded on a tort, and 
not on a contract. 


Evidence. 

The plaintiff must prove that the defendant, committed 
the act constituting the offence, and that the action was 
brought within the limited time f . It is not necessary for 
the plaintiff to give negative evidence of the want oi the 
qualification in the defendant 8 ^ for the proof of the fact 

c Reason v. Lisle, Coiuyn’s It. 57 6 f See ante, p. 843 . 

cl Jones q. t. v. Bishop, Say. R. 64. g Ailm. in ft. v. Stone, ] Bust, 6.19. 

e flaidyman v. Whitaker, 2 .East, 

573. u. 


(15) Formerly, 1 believe, it was usual to say, “whereby and by 
force of the statutes; 1 * but, in the case of E. of Clanricarde v. 
Stokes, 7 East, 516. the court were of opinion, that upon a sup- 
position that it was necessary that the count should refer to tne 
statute, giving the remedy, for which it was admitted no express 
authority could be found, yet they thought, that in the case be- 
fore the court, the stat. 2 G. 3. c.. 19 , along g*ve the remedy, with- 
out reference eitlier to the stat. 8 G. 1. or the stat. 26 G. 2. inas- 
much as it gave the whole penalty to the“ informer, and not merely 
the other half in addition to the one half given by the stat. *8 G. 1* 
and consequently, that the declaration concluding by reason where* 
of, and by force of the statute , was cor.„et. 
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having been committed by the defendant is sufficient to 
throw the onus upon him* of proving that he was qualified 
to-do fa 

In convictions on tbc parne laws, a different rule holds, and 
some, though slight, evidence of the want of qualification is t 
required* to be given by the prosecutor; but tWbett$? qpi- 
nion seems to be, that the prosecutor ought not to required 
to give such evidence; however, in R. v. Stone, l East, 639. 
the Court of King’s 1 Bench were equally divided on this, 
point, Kenyon, C. J. ''and Grose, J. being of opinion, that the * 
prosecutor ought to give such evidence, Lawrence, J. and 
Le Blanc, J. contra* 

Duiing the period when part of the penalty was given to 
the poor of the parish 1 , the name of the parish was matter of 
substance; but since the making the stat. 2G. 3. c. 19. which 
gives the whole penalty to the tnformer, the name of the pa- 
rish, stated in the declaration, is considered merely as a venue, 
and tljie plaintiff may prove the defendant guilty in any other 
parisli within the cotihty. 


V. Of the Duties made payable m respect of killing 

Game . 

By stat. 48 G. 3. c. 55. entitled (inter alia ) on act for re- 
pealing tlie duties on game certificates, and granting new 
duties to be placed under the management of the commis- 
sioners of taxes, “ Every person using any dog, gun, net* 
or other engine, for the purpose of taking or killing game, 
or any woodcock, snipe, quail^or landrail, or any conies in 
G. B.; if such person be a servant to a person charged in 
respect of such servant by this act, and shall use any dog, 
&c. for any of the before-mentioned purposes, upon a manor 
or royalty in England, Wales, or Berwick-ou-Tweed, or 
Scotland, by virtue of a deputation or appointment duly re- 
gistered or entered as gamekeeper, is charged with the annual 
sum of 1/. Is. (16) and if not a servant for whom the dufpl^ 

b Per Chsubre, J. ) Bos. Sc Pal. 307. isoo per Kenyon, C. J. 3 Esp.J^& 
i Clerk v. Taylor, Hertford Sum. Ass. C. sis. 


( 16 ) Four shillings v<.rqpddcd by stat. 5£ Geo. 3. c. 9* 
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on servants shall be charged, the annual sum of 3/. 3s. (17); 
and every other person using any dog, &c. for any of tiu 
purposes before-mentioned, is chargeable with the annual 
sum of 3/. 3$. with two exceptions only; l. the taking 
woodcocks and snipes, with nets and springes; and 2. the 
taking or destroying conies in warrens, or in any inclosed 
ground, or by any person in land in his occupation, rithci 
by himself or by his direction.” These duties arc to be paid 
to the collector of assessed taxes, for the place where part) 
resides; and the collec tor is authorized to give a receipt 
and to demand 1 . 9 . of the party for the same, over and above 
the duty, as a compensation for his trouble. The receipt 
being delivered to the clerk of the commissioners of thf 
district, he will exchange it for a certificate, gratis. liumC' 
keepers, in whose behalf a receipt and certificate have l>eeii 
obtained by their masters, arc nofyvqtiired to obtain a cer- 
tificate for themselves; but. it is provided that the certifi- 
cate slmU be void upon the revocation of the deputation, 
but the same may tie renewed, for the remainder of the year, 
in behalf of the new gamekeeper. The same statute pro- 
vides that unqualified persons shall not he protected by the 
certificate; and that tlu* protection of gamekeeper’s rrrlifi* 
cates shall not extend beyond the limits of the manor for 
which they are appointed. The following persons may de- 
mand the production of certificate, and permission to read or 
take a copy of it, viz. the assessor or collector of the parish 
where the party is using dog, &e.; commissioners of assessed 
taxes for the county, riding, division or place; lord, lady, 
or gamekeeper of the manor; inspector of taxes for the 
district; any person duly assessed to these duties for kill- 
ing game; mid, lastly, the owner, landlord, lessee, or occu- 
pier of the land, if certificate is*in»t produced, then the 
party who has made the (kinand, may require the person 
using the dog, gun, &c. under a penalty of 20/. to declare 
his Christian and surname, and place of residence, and parish 
or place in which lie has Ik on assessed; lastly, persons who 
use dogs, guns, tec. without having obtained certificate, are 
to pay the duty of 3/. 3s. by way of surcharge, and a penalty 
of 20/. By stat. bH (». 3. e. ?)3. Selied. (L.) XI II. Tin* pe- 
nalties are ucoveiable before any two or more commissioners 
for^be affairs of taxes, wliA shall give judgment for the pe- 
.ftlty; or for such part thereof as the commissioners shall 
think proper to mitigate, not being less than one moiety. 

‘ (17) Ten shillings and sixpence added t</ this and the following 
mu by stat, 5vJ Geo. 3, c. 9J. 




34£ , G AME. 

By stat. 54 Geo. 3. c.„ ut (27 July, 1914.) ■ /The dutiei 
and penalties contained in the 'schedule of the 52 Geo. 
relating ta persons aiding or assisting or intending to aijl o£ 
assist in the taking or killing of any game, or any woqdcoeki 
snipe, quail, landrail, or coney, shall, after the passing of this 
act, severally cease and determine; provide d that the act of 
aiding and assisting as aforesaid, and in the said act jpienr 
tione<LshaIl be dene ip the company or presence and for the 
use oWanother person who shall duly have obtained a certifi- 
cate in his own rif^j^i^prdmg to the directions of the said 
act, and yho i.ttierem^HHb^irtue of such certificate then 
and tliere i^ his or other engine, for the 

taking or kiljing who shall not act 
.therein by virtuej^^^^^^^^^pippointment. 
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1» i^rvlce of creiy such writ, &c. shall be void, mid the 
M«»n or persons so serving or executing the same shall be 
Isbable to the suit of the party grieved, and to answer da- 
to him fordoing thereof, as if he or they had done the 
jjMtrfc without any writ, process, &c.” 

i Trespass for false imprisonment niay be maintained against; 
lie sheriff for an arrest made by Ins bailiff after the return 
fay of the writ'. 

| So against commissioners of bankrupt 1 , who commit §>per- 
suspected tp$etain effects of the bankrupt for no£ at- 
Ending on the first summons; for ttgft statute* directs, 1st, 
t Summons* to the party (4) ; 9diy, o \ his <Lfau|t or neglect, 
i warrant to bring him lieforc the co»nmjg^oncrs in custody 
n order to be examined (5), or clseJf^Kdnd summons, at v 
Jieir discretion; ttdly, if when broug^Pfci custody he re-* 
Fusts to be examined, or upon a second summons refuses to 
some (o'), then, and not before, tlje commissioners have power 
JQ commit. 

. 

* JParrot v. Mum ford, 2 Es|». X. 1*. C. n potty© r. Grestey, 8 East, 819. 

565. Prior, C. J. t 1 Jac.l. c. 15. ». to. 


he plaintiff upon a Sunday, by virtue of a warrant from a justice of 
If a pence, for getting a bustard child. An uctiqn for false imprison- 
:ivj&t having been brought, Adams, Boron, held, that plaintiff was 
entitled to recover. 


(4) It is not necessary, upon the summons, to tender the witness 
die expanses of his journey beforehand; though if he be y mTa<:t 
iVtthout tlie means pf taking the journey, it n|uy be an excuse for 
iiot obeying the summons; it lies, however, on the party so sniu-, 
Litpued having u lawful excuse for not attending, to provo thc fact, 
iHuii actiqjMlftrespass and false imprisonment brought by him for 
flfeb arresSBpanye v. Grealey, 8 East, 3 I if. 


(4) The warrant for the arrest of the witness, in order to examine 
hbn, may issue after his disobedience to the first summons. The 
propriety of grunting the warrant of commitment being an act. of 
discretion, must be determined upon by the commissioners acting 
together at the time; and their orde^to their officer, to make out 
Micbi^arrant, must be taken to include their direction as to the 
MMos to whom it be directed; but the mere act of signing 
^^pj^nies of the commissioners to the warrant, 1 may be dune by 
f^jtA^eparatehf, S. C. _ * 

(^The general practice has been to issue a second summons 
jgjpjjMlhe neglect of the first, before the warrant of commitment ; but 
does not, require u second summons. It is in the dispute* 
fijlK^fhe lira branch is complete, and the next uifty well be taken 
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When a court has jurisdiction of the cause®, and proceed* « 
inverso or dine , or erroneously, an action does not lie against' 
the party who Sues, or the officer or minister of the court, 
who executes the precept or process of the court; but when 
the court has not jurisdiction of the cause, the whole pro- 
ceeding being corani^on judice , an action will lil against 



tl^em, without 
Hence, w 
cess out of 
judgment 
the Mai 
that 


to the precept or process (7). 
bail had been arrested by pro- 
the purpose of satisfying a 
" ueipal in a cause, of which 
diction, it was holden, 
fit would lie against the 
b directed the execution of 
executed the same. 

lu Hcga 1 on the face of it for an ex- 

cess of jurU I W magistrate, trespass is maintainable 
against the magistrate, although the conviction 
has not been ij 

If a justice of the peace make a warrant to a constable to 
bring A. 'IJ. before him, for a matter of which lie has a ge- 
neral cognisance, though the J. P. had no fcmndajipi in fact 
for granting such a warrant, or though the warraW itself be 
defective in point of form, yet the constable may justify 
under it; but if the J. P. make a warrant to take up A. B. 
to answer in a plea of debt, a constable cannot justify under 
such a warrant, because the justice has not any jurisdiction 
of debts*. 


«t Second resolution, Marahalscu case, y Gioomc v. Forrester, B. It. Trin. 

10 Rep. 7 ti. a. r >6 Geo. 3. 

* Marslialsea case, 10 Rep. Cs. b. 2 S her go Id v. Hollo wav. Sir. 1002. 

1^. 

to mean, that if a party, after having once before been summoned, 
and appearing, or having lawful impediment for not appearing, be 
summoned again, and do not appear, &c. having 110 lawful impe- 
diment, he may he committed, as well as if he neglect to appear 
on the first summons, having no lawful impediment. Per curiam, 
in Battye v. Greeley, 8 East, 32G. 

(7) This principle has been recognised in several cases. See 
Nichols v. Walker, Cro. Car. <395. Hill v. Bateman, Str. 7 II. 
Shergold v. Holloway, Str. 1002. Sessions Cases, vol. 2. p. 100. 
$• C. Perkin v. Proctor, 2 WiU. 384. and since in Brown v. 
Comptou, 8 T. R. 424. 
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II. Statutes relating to the Action of false Imprison- 
minty 21 Jac. 1. c . 12. — 21 O. 2. c. 44. 

Stal . 21. Jac.- 1 . r. 12.— By stat. 21 Jac. 1 . r. 12. s. 5. it is 
enacted, “ if any action, bill, piumt, or suit, for false impii- 
Monincnt, shall be brought against any J. 1\, n\i\\ or, or bai- 
liff of city, or town corporate, lie ad borough, poitrme, corf- 
stable, tithing-man, churchwarden, o; overseer of the pool, 
and their deputies, or any other, tv ho in their aid, or by 
their commandment, shall do any thing concerning ‘their of- 
fice) concerning any thing by them lone ly virtue of their 
office, such action, bill, &c. shall itliin the coiitity 

when* the trespass was rommitted^ffipr* 4 The abo\e-mcii- 
tiomd persons may plead the general italic, and gi\e the 
special matter in evidence/* JJ. “ If upon the trial, the. 
plaintiff shall not prove that the' trespass wus committed 
within the county wherein the action, bu\ is laid, then the 
jury shall find the dt fondant, without respect to the plain- 
tiff’s evidence, not "nitty ” 1. “ if the verdict shall pass 

with defendant, or plaintiff become nonsuit, or suffer any 
discontinuance, defendant shall lia\e double costs/* 

N. The officer or person acting in aid, in order to entitle 
himself to double eo.ds, must obtain a cart if irate from the 
judge, that, at the tune of the trespass, lie was a mayor, 
i unstable, <Xc. and m the execution ol lu^ olfice, or that he 
was acting in aid of nun or, eon.-table, »\,o. A But it is not 
necessary that this cc rtifualc should 1 h granted at the trial*. 

Tin. provision* of the preceding statute Inning hi on found 
urv salulaiy, they have, by a lati* statute (12(1. tt. e, S.>. 
s. b\), been extended to all persons holding a public employ- 
ment, or any office, station, or capacity, civil or ni’ldary, 
eitlu r m oi^out oi this kingdom, and who, by virtue of sut h 
employment, ha\o power to commit prisons to safe custody ; 
provided, that where any action shall he brought against 
such prisons m this kingdom, for any thing done out of this 
kingdom, the piamtitf may lay the act to have been clone 
in Westminster, or in any county wlicic the defendant shall 
reside. 

By stat. 24 (h 2. c. 44. s. I. “No writ shrill he Mied out 
against, nor any c\>py of any process at the suit of a subject, 
shall be i enroll on, "any J. I\, for any thing by him done in 
the execution of his otlice, until notice in willing of such 


a Ar:y:i. •» Vr* *j I * 


b II i»{« » « ; '1 I! 14*\ 
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intended writ or process shall have been delivered to bin), or 
left at the usual place of his abode, by the attorney or agent 
for the party who intends to sue, at least one calendar month 
before the suing out or serving the same, in which notice 
shall be clearly and explicitly contained the cause of at* 
tion(8); on the back of which notice shall! he indorsed the 
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*»haU be entitled to the fee of k 20s. for preparing and serving 
: $foeh notice.” - And by s. 2. “ It shall be lawful for such 
i5l. P*, at any time within one calendar month after such 
»6tice given, to tender arneiids to the party complaining, or 
to his attorney, and in case the same is not accepted, to 
' plead such tender in bar to any ac tion grounded on such writ 
process, together with the plea of not guilty, and any 
other plea, With leave of the court; and if upon issue joiqjd 
the jury lind the amends so tendered to have been sufficient, 
they shall give a verdict for the defendant ; arid in such case, 
or in case the plaintiff become nonsuit, or discontinue his 
action, or judgment be given for such defendant upon de- 
murrer, such Jf. P. shall be entitled to the like costs as if lie 
hud pleaded the general issue only i^md if the jury lind that 
no amends were tendered, or that4(k; same were not suffi- 
cient, and also against the defendant on such other plea, they 
shall give a verdict for the plaintitf, and such damages as 
they think proper, which he shall recover, together with his 
costs,” And by s. 3 . “ No such plaintitf shall recover any 
verdict against such J. P. where the action is grounded cm 
any act of the defendant, as J. P., unle ss it is proved upon 
the trial that such notice was given ; hut in default thereof, 
such J. P. shall recover a verdict and costs.” And by s. *l, 
“ 111 case such J. P. neglect, to tender any amends, or have 
tendered insufficient amends before the action brought, lie 
may, by leave of the court where such action depends, at 
any time before issue joined, pay into c ourt stu b sum as lie 
shall sec; fit ; whereupon such proceedings shall be had as 
in other actions where the defendant is allowed to pay 
money into court.” Aipl by h. .*>. “ No evidence snail be 
given by the plaintiff, on the. trial of any such ac tion, of any 
cause of action, except such as is contained in the notice.” 
And by s. (j. “ No ac tion (10) shall be brought against any 


(10) This section docs not extend to actions of assumpsit. 
Hence, where up action for money had and received was brought, 
against an officer, wlw/ had levied money on a conviction by a J. P., 
the conviction having been quashed, il was lioldeii, that a demand 
of the copy of the warrant was not necessary. fcdthuiu v. Terry*. 
E. 13 (». 3. 11. R, Whether the term “ action” extended to re- 
plevin or not, seei&s formerly to have been u vejrata quasi io. in 
Pearson v. Roberts and anotlier, Willts, it was hviden to ex- 
tend to actions of replevin to recover damages f : but Willes, C. J. 

• Ball. N. P. 24. 

t Q. Whether there he any mode of proceeding, by action of replevin, to 
jrecovcr damage*, as coiitradisUuguisheii from pro* red. tigs to hive the gontU 
jpin. See £> bast, >9ti. % 



Settable, headborough, or other officer (ll), or against any 
person acting by his order and in his aid, for any thing deho- 
rn obedience (12) to any warrant under the hand or seal of 


in delivering the opinion of the court, took a distinction between a 
replevin by plaint, in the sheriff’s court* for the recovery of the ' 
goods, ana replevin by way of action, to recover damages, admit* 
ting thajtthe former could^gl^je considered as an action within the 

"ilWard v. Caffin, 2 Bl. R. 1330. it 
Tocecding, to which the statute 
'"ii the last cited case, Lord Ken- 
is, in Harper v. Carr, 7 T. R. 

' m examination of the case of 
.decided 0 n the form of the 
this statute did not extend ; 
.ild have thought that the 
certainly convenience requires 
in the plaintiff's power to evade the 
adopting a particular mode of proceeding, 
is own choice. Perhaps, however, it may be 



meaning of the staj 
wus hoi den, tl 
hod neve] 
yon 
•* 70 . 

Mil wan 
action, 
had it noi 
act did exl 
that it shoull 
provisions of 
which depends; 


shewn on examination, that this case was rightly decided, whatever 
doubts may have been concerning it." Such was the opinion of 
Lord Kenyon ; but the question to which it relates is now coni* 
pletely at rest: for, in Fletcher v. Wilkins, 6 East, was ex- 

pressly determined, that replevin was not an action within the 
meaning of this statute ; Lord Ellenborough, C. J. (who delivered 
the judgment of the court) observing, that the reason assigned by 
Lord Kenyon, ab inconvenient}, had undoubtedly great weight ; 
but, on the other hand, it appeared to the court, that the incon- 
venience of depriving the subject of his remedy by replevin was 
full as great ; for it might happen, that no damages which a jury 
was properly authorized to give, could compensate for the lpss of 
u particular chattel, which the owner might be for ever deprived of, 
if he could not sue replevin. 


(11) Churchwardens*, and overseers of the poorf, acting under 
n ‘magistrate's warrant of distress for a poor’s rate, are within the 
meaning of the words “ other officer" in this statute, and conse- 
quently entitled to the protection which it affords, when sued in 
those actions to which the statute extends, e . g, trespass, &c., but 
mtu* when sued in replevin, that, being a proceeding not withiu 
tile statute. See the preceding note. 

(12) The otliccr must prove that he acted in obedience to the 
warrant, and where the J. P. cannot be liable, the officer is not 
entitled to the protection of the statute. Money v. Leach, 3 Burr. 
I7(jt>. Bell v. Oakley, 2 M. & S. 259. But if the officer act in 
obedience to the warrant it is immaterial whether the warrant be 


♦►Harper v. Carr, 7 T. R. 271. 
t ^Nutting v. Jiicktuiij E, 3 G. 3 . B. It. Bull. N. P. 24. 
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m J - p : until demand lias been made or left at tlu* usual 
place of his abode,' by the party intending to bring such 
action, or by his attorney, in writing (13), signed by the 
party (14) demanding the same, of the perusal and ropy of 
such warrant, aud the same has been refused or neglected 
for six days after such demand ; and In ease, after such de- 
mand and compliance therewith, any action be brought, 
against such constable, &c. for any such cause as aforesaid, 
without making the J. 1\ who signed or sealed the said war* 
rant, defendant, on producing and proving such warrant at 
the trial, the jury shall give their wrdict for the defendant, 
notwithstanding any defect of jurisdiction in such J. 1\; 
and if such actioy he brought join against such J. P, and 
such constable, See, then, on proni'Jijpkich warrant, the jury 
aliall find for such constable, &c. notw it branding such de- 
fect of jurisdiction; and if the verdict be given against the 
J. P.,'the plaintiff shall recover his costs against him, to he 
taxed in such manner as to include the costs which the plain- 
tiff is liable to pay to the defendant for whom such verdict is 
found as aforesaid.” 

. S. 7. — “ Where plaintiff in any such action against, any 
J. P. obtains a verdict, he shall he entitled to double costs, if 
the judge (before whom the cause is tried) in ojafi court will 
certify, on the back of the record, that the injury for which 
such action was brought was wilfully and maliciously com- 
mitted.” 

»S. 8. — “ No action shall be brought against any J. P. 
for any thing done in the execution of bis oilier, or against 
any constable, &c» acting as a fort said, (15) unless toiu- 


legal or not. If the warrant direct tin* officer to seize %i stolen 
goods,” aud lie seizes goods which fall within the d- *enpfion con- 
tained in the* warrant in other respects, although the\ turn out not 
to be stolen, he is still under the protection of the statute. Price 
v. Messenger, 2 Bos. & Pul. 158. 

• (13) A duplicate original of demand is sufficient evidence. Joi\ 
v. Orchard, 2 Bos. & Pul. 3J). 

(14) Demand, signed by attorney, is within the meaning of tins 
section, lb. per Buller, J. 

(15) “ Acting as aforesaid,” that is, under tlfe warrant of a 
magistrate. If, therefore, a constable acts without a warrant, this 
statute does not apply, and the action against such constable may 
be brought after the expiration of six calendar months, and at any 
time within the period allowed by the statute of limitation*, 
SI Jac. I. c. lb*. Post leth waite v. Gibson, Middx, sittings after 
M. T. 41 G» 3. Kenyon, C, J. MSS. uud 3 Esp. 22$. S. C. 
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tnenced within six calendar • months after the act comft&r 

t,ed {!()).” 

I* or the further protection of magistrates it is enacted^ by 4 
•hd 43 G. 3. c. 1 II. that in all a< tions brought against any 
J. P., on account of any conviction made, by tktuc of Wy 
ac t of parliament, ^ by reason of any thing; "done, or com* 
man Jed to be dv/t$fcy such J. P., for the levying of any 
f party, or for or about the cj&ny- 
|gct, in case such conviction shtflt 
in such action, (besides the 
jjlty, which may have been 
uy levy thereof shall have 
t to recover any more or 
of tv\ o-pence, nor any costs 
IFpre&sly alleged in the declara- 
ble iccoicry blnill l>e had, and 
f upon the case only , that such act* 
r . and \\ ithout any reasonable and 
, fc >. — And fui ther, that such plaintiff 
ed to recover against buch justice any 
pi halt) which shall have bee u levied, nor any damages or 
co«ts iii case sue h justice shall piQve at the tiial, that such 
planitili w$s guilty of the offence whereof he had been con- 
\icted, oi on account of which lie had been a pp^pjB Spoded, 
oi had otherwise sufU cd, and that he Had nifffwMSfcno 
greater punishment than w as assigned by law for sScrPbf- 
fent e. 

'this statute applies to those, cases onlv where there has 
been a com jction 6 . * 
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III. Of the l* leading*. m 

- The general issue to an action for fa he imprisonment i* 
UQt guilt}. 


c Mabv> v Johnson, B R. Thu 49 C. 3 |3 Ea*t, 07* 


(f6) t If a man he imprisoned by a warrant of J. P. o»4he I si 
day or January, and'kopt in prison till the 1st day of February, he 
may bring hi* action within six months after the 1st of Febi uurj , 
^pr the whole is Due cutjrfe trespass. PichersgiU v. Palmer, Bulb 
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ay^jrmenl their flea, because they wore punishable if they 
djii not ob^y the proa^s of th* c<Hirt, yet whfen the party, or 
his attorney, ora mere stranger, pleaded a justification undt v 
process of an inferior couitof record, it was necessary for 
them to state, that the cause of action arose wit nu the ju- 
risdiction of the court Merely staling in flic plcaihc 
declaration in the court below', which contained an averment 
that the cause of action arose within the jurisdiction, is not 
sufficient, for such averment is riot travel sable*. 3, Before 
the time of Charles the Second, it was necessary to sgt forth 
the proceedings had in the interim court at length {til ); but 
now they may be set out shortly w ith a tali ter proves unit cil 1 ; 
but if the party justify under a capias ad re$po?idertdum $ a 

k A«lnoj v. Vernon, 3 Lev 34 ft* land v. Wnl«*, Cnwp. is Hig&inson 

1 Patrick v. Johnson, a Ixv, 4«3. K>w- \ . Martin, 3 Mod. !<)? 


find though lie may justify under sin erroneous process yet it imjst 
appear that the process untied in a muse ulierriti the eourfc'lridnW 
I aid jurisdiction* 

(40) But it is not necessary to bet forth the qsitnte of gCtion, Row- 
land v. Veale, Cowp, ly. recognized in Belk v. Broinllicnt, 'S' T. I». 

I S3, where the mine doctrine Was applied to u Justification Utahn 1 
incsrte process issuing out. of a superior court, and in which the de- 
fendant merely slated, that the writ, upon which the plutnlifV had 
been arrested, had been issued upon an affidavit to hold to bail, 
without stating any cause of action lor which the. plaint til* was liable 
to be arrested. 

(21) There is an obiter didj^m in Morse v. James, Willea, I SB. 
that the plaintiff, or a mutSf stranger, must set forth the juueeed- 
iiigs fit length, and it is there said to have Iwvn esiabiished in 
Moravia v. Sioper. Upon an examination of that case, I eiumot 
find that anv such point was expressly decided in it. The court,, 
indeed, in that case were of opinion, that, the party, having set 
Forth u capias, ought to have shewn a precedent summons, iuid that 
lVoiti the talitcr procession est, in there pleaded, a summons could 
not be presumed. It is worthy of remark, that Willea, O, .1., 
speaking of Moravia v. Slopcr, in Tilley v. Foxull *, says, “ w:e 
held, iii Moravia v. Sloper, that taliter processum est wovtd he suf- 
ficient) if it did not appear (as it did in that case) that triefc could 
not have betu a precedent summons. So in JoIuinoii v. Warner, 
Writes, 5-28. it was holdcn that this mode pleading* by tafittr 
processum est, was good, and the modern pactiee is in 
with it* Rowland v. Veale, Cowp. 18. and 1 X\ rns* Sound* 

»• l?b 

* YVille*, O90. 
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precedent summons ought to be sfet forth*, or. at least thg 
plea ought to be so framed, that the court may intend that 
4 .precedent summons had issued 11 , for a capias Without a 
summons is illegal. Where it is stated that the capi&s is* 
sued at the same court at which the plaint was levied, tHiS 
intendment cannot bp made 0 ; but where it 4 appears, pn *the 
plea that 'the plaint was levied at one court, and the capias 
issued at a subsequent court, 'and this allegation is introduced 
by a taliter proccs&um cst . there such intendment may be 
made*. * ■ 

In justifying a trespass under the process of a* foreign 
coujrt, it seems that the plea should be formed iti analogy 
to similar justifications under the process of obr inferior 
courts; but, at any rate, a plea which only states that the 
court abroad was governed by foreign la*s, that the * pro- 
inerty seized was within its jurisdiction, that certain legal 
proceedings were had, according to such foreign liws, 
againdut the prupeity in question, m such couit having com- 
petent* jurisdiction m that helmlf, et ta/tier pt oo&s Um, &c. 
that tVfie defendant was ordered, by the said tUl having 
com patent t authority in that behalf, to seize ’WiPproperty, 
is ba<Aj t as being too general, and not gning the plaintiff 
noticcf whether the defendant justified A an oflicer of the 
couit! or paHv to the cause, or of wh«* nature the charge 
" af b !or by wnom instituted, or what the order of seizure 
was, * # vhethcr absolute or quousqne , &c. * 

H^ 4 gularly, process ought to describe the party against 
whf'im it is meant to be issued, and Jhp arrest of one person 
cVdiinot be justified under a writ sue^utagain^ another. 

To trespass for false imprisonment r by A. B. the defend- 
ant pleaded, that J. S. sued out a writ of latitat against the 
plaintiff', A. 13., therein called by the name of C. B. directed 
to the sheriff of L., and then set forth the writ, authorizing 
the sheriff 1 to arrest C. B. &c., who directed his warrant to the 
defendant, and thereby commanded him to take the said A. B. 
therein called by the name of C. B. &t\, concluding with an 
averment, that the said A. B. and C. B., in the said writ and 
warrant mentioned, are one and the same person . Op general 
demurrer, the pica >vas holden to be bad, Lord Ellen borough, 
C. J. observing, that this case was exactly the same in prin- 

m Marpole v. Basnet. Wittea, 38 n. (a.) r. Freeman, raparte&in Say* 81. and 
ii See Thley v. Foxall, Wflfes, 688. s W tla. 5. and illustrated Jqr Dum-, 
a Mar pete t. Basnet t, ebl mfy % Mur- f&frd, Wittes, S& 

phy v, Fitcferak), VViUet, 38. «f. (a* ) q* Collett v. Ld /Keith, 9 Cast, 96o. 
p Tilley v. Foxall, Willcs, 088. Atlanta r Shadgett v. Cltpaon, S East, 328. 


IMPRISONMENT. 


(ids 

«|i« as Cole v. QjfKton? a T. R. 234. (23). A lid Lawn-nee, 
Jv,.a*i(l, iii Cole v. fiindson.lAjrd Kenyon observed, that then: 
W as. pot -any averment that the plamtii! was knowu as welt by 
the pne name ,aa the othej ; neither was there atiy such aver- 
ment in tMs case, 

A .peaoetoiBcer may justify an arrest iu the day-time on 
a Mreteonsrtrte charge of felony without a warrant,* although 
it should srf'ferwhnls ap|a4ir, that a felony had uot been 
cbttimitted . , $0 watch fnen and beadles ‘have authority 
at common law to nrrcSt and detain in prison for examina- 
tion, persons walking iu th« streets at ni"lit, whom there 
is reasonable ground- to suspect of felony, although thefe 
is no proof of a felony having been commit tea*. *But 
when a pripate person apprehends another on suspicion of 
felony, he docs it St his peril, and is liable to an aetion, unless 
he can establish in proof that the party has actually been 
guilty of a felony *. Proof of mere suspicion will not baf the 
action, although it may be given in evidence m mitigation of 
damages'. And the plea justifying an arrelt by a private 
person, on suspicion of felony, must shew the circumstances, 
from which the court may judge, whether the suspicion were 
reasonable*. 

It is lawful for a private person to do any tiling to prevent 
the perpetration of a felony. Hence the imprisonment of a 
husband by a private person, to preveut mm committing 
murder on his wife is justifiable*. So if two persons are 

t Samuel Payne, Utmg. 1 S 8 . Set* Silting* after H. T, SI G. 3 coram 
also Cald. 891 3 Knp. N. P. C. 4 lenlb t J. MS. 

r» 4 o. and a Comm, N. P. C 4 *o. y S. C 
a Lawrence Heifer, 3 1 4 . z Mure w. Kaye, 4 Taunt. 34 . 

v Adams v Moore, C. B- Middlesex a Haudeock v. Baker, 3 Boa.dc Pal. 

* 200 . 


(29 ) Id that case to trespass for takiqg the goods of A; B. tlie 
defendant (an oftcer) pleaded that he tooic them unde? a distringas 
against C. B.» meaning the said A. B. f to c<pnpc*l an appearance, 
averring that A. B* and C. B. were the same person. N. A. B. 
had AOt appeared in the original action; ^ On deintimr, the plea 
wap holden to be bud ; Lord jjCenyou, C. oY&erving, that this was 
distinguishable from Crawford v. Sate h well, Str. 1218. where it was 
determined, that the defendant might he tafcfii in epecutiptt by, 
virtue of a ca. j*. .under u wrong uaiiie ; fbjkert the pur/p bet < 
appeared in ike ordinal action* and dtme a* acLto avow that be tea* 
sped by the right name, See Price v. Harwood," .9 tiwnp; C. 
inl and ante. 
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fighting, aVid there* is reason to fear^ that one ot them wHl be 
kitted by the other, it is lawful to part them and imprison 
them, until their anger is cooled b . 

A justice of the p«lcc may commit a feme cotofert wKois a 
material wi'tnc»„ upon a charge of felony brought before 
him, am) whoj&fuses to appfcfcr at the sessions to give evi- 
deuce t op to find sureties for appearance*. 

In general where an affray takes place in the presence of a 
constable d , he may keep the parties m custody dntil the affray 
is over, or he may carry them immediately before a magis- 
trate. # 

If a plea of justification consist of two facts®, eaqh of 
which would, when separately p(eadcA, amount to a good 
defence, it will sufficiently support the justification if one 
of these facts be fouud by the jury. - HencfyWhere to an ac- 
tion for false imprisonment against a sheriff, tie pleaded that, 
at the tipe when the trespass was commjtted, the defendant 
was sheriff of the county of S., and in that character was 
presiding at the election of knights of the shire to serve 
for the county in parliament; and because the plaintiff as- 
saulted the defendant, and made a great noise aud disturb- 
ance, and obstructed the defendant in the execution of his 
duty, he ordered* a constable to take the plaintiff into cus- 
tody and carry him before a J. P. ; and the jury found that 
the plaintiff, who was a freeholder, did not assault the 
defendant, but that all the other facts contained in the plea 
were proved; it was holden, that that part of the plea, 
which the jury had found, constituted a good defence; for 
although the sheriff had not any authority to, commit, yet it 
was his duty to preserve order and decency - in the county 
court. 

In an action for false imprisonment, if the defendant can 
take advantage of the statute of limitations, he must plead 
that he was not guilty within four years. 

If an action be brought for detaining plaintiff in prison r 

from ■■■- — — to — , and defendant plead (as he may) 

as to part, not a nitty within four years, plaintiff may reply, 
that it was one continued imprisonment, and so oust the de- 
fendant of the benefit of the statute. 

b e Hull's Abr 959 (r.Xpi * 1 . e Spilebtiry T.JNicklethwaite, 1 Taun- 

». 1 v. Wixtarn, d M, l,, lou'ii K I4<>. 

a < bunlull ▼. Matthews, Nutt, Sc f Coventry ▼. Apsley, Salk. 430. 

Hill, frtmrrsrt. Smmn. Ass. 1408, 

Stay 1?) * J. * 
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. ^^hero a cleckratkm for false imprisonment against A* and 
B* contained two counfoV both of which the defendant® 
pleaded not guilty, and jutfiC^tjie* first under mesne piocess, 
As tliejMjsintitr in t^t action* ami £/os the bailiff, and the 
plaintiff, fly a new assignment, admitting the arrest to be law* 
fut |eplfod that B., with tb$ consent of Jk voluntarily re- 
leased him, and that tifc^py afterwards impBi&uecrhim for the 
time mentioned Jit the first count; the pufintifr having foiled 
in pitiving the new assignment, by not Viewing the consent 
of A, ; it was holden that he should not be permitted to prove 
the same trespass against B. under the other count, * 

The plaintiff declared for an assault, battery, and impri- 
sonment, and having proved a trifling imprisonment*, bat not 
any battery, obtained a verdict, with one tarthmg damages. 
Sir James Mansfield, C. J. ce rtified under stat 43 Kite, o. 0, 
An application was made to the court, that the plaintiff 
might have full lost®, notwithstanding the certificate, eft the 
ground that every imprisonment included a battery, and con- 
sequently, that this case fell within the exception mentioned 
in the statute; but the court were clearly of opinion, that the 
plaintiff was deprived of his costs by the certificate;* observ- 
ing, that it was absurd to contend that every imprisonment 
included a battery. It may be remarked, that Kenyon, (\ J. 
had ruled otherwise in Oxley v. Flower and another, B. R. 
Middlesex Sittings, December 4th, 1$00, MSS. In an action 
for false imprisonment, the jury, by the direction of the C. J., 
(build a verdict for the plaintiff with Is. damages. Krskine, 
for the defendant, requested the C. J., to certify; but lie re- 
fused, on the ground taken by the counsel for the plaintiff in 
the preceding case, that every imprisonment included a bat- 
tery, ami consequently that tins case fell within the exception 
mentioned in the statute. 

It might be inferred from the preceding case of Jimmett v. 
Lvne, mat, if a battery were proved, the judge could not 
certify; but it has beetr solemnly decided, m Wiffiu v. Kin* 
card, New R, 471. that whether tbeie be a proof of a bat teiy 
or not, still the judge may certify, with respect to the iiupii- 
sonment, and thereby deprive th$ plaiutiff of lus coi,ts. 

£ Atkinftonv Matlcfon, oT. R. 17?. b r.«nin*lt ▼. L>iie, i Bon. fc Pul. 

N R.tu 
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1* Of Insurance in general. 

II. Of Marine Insurance — The Policy — t)'ijfb\nt 
Kinds— Requisites— Rule of Construction. 
HI. What Persons may be insured* — Who may be 
Insurers— What may be insured . 

IV. Of Losses, 


1. By Perils of the Sea. 

8. By Capture , and herein of.jtkf Bffect of at 
i.i Embargo on the Contract of Insurance. 

8. By Arrests, Stc. 

,,4. By Barratry..' ,, 

&. By- Fire. 

■ V. Of total Losses and of Abandonment » 

VI,' Of partial Losses. 

VII. Of Adjustment. 

Vlir. pf the Repiedy by Action for Bteuch of the Cbn- 


, tract of Insurance , and herein of the Decla* 
ration— Pleadings — Consolidation Rule. 

IX. Of the several Grounds of Defence on which the 


Inxflter may insist , 
l. Alien Enemy. 

9. Illegal Voyage or illegal Commerce. 

3. Misrepresentation. 

4. Brtach of Warranty, 

* p. Time of sailing. 

[«. Safety of a Skip at a particular 


Express < ’ Time. ( 

3. To depart with 'Convoy. 

4. Neutral Property. 

* * 19. Seaworthiness. 


tie-assurance. 
9. Wager Policy* 
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X. Evidence. 

XI. Return of Premium. 

XII. Of Bottomry and Respondentia. 

XIII. Insurance upon Lives. 

XIV. Insurance against Fire. 


I . Of Insurance in general. 

\ 

INSURANCE is an agreement whereby one party, in con- 
sideration of tf sum of money, either given or contract} for, 
undertakes to pay to the other party a certain sum of money 
upon the happening of some event A policy of insurance 
is the instrument in which the terms of this agreement are 
set forth. To this instrument the insurer having subscribed 
his name, and, iu the case of marine insurances* the sum which 
he undertakes to pay ^ in case the contingency happens, is 
termed the insurer or underwriter . The suftt of «money, re- 
ceived by the insurer its a consideration for hi* undertaking, 
is termed the premium, and the. party protected by the insur* 
ance the insured or assured . The subject matter of ihfeur- 
ance is as various as the different species of prcqierty, and 
the different kinds of clanger to which they may be exposed. 
In some cases, however, a contract of insurance may be void, 
as being against the policy of the common law ) in other 
cases, as being contrary to the express provisions of a ata- 
tutg (f )• These are the only limits to ttie subject of insur-, 
mice. 'I f hc following sections will be confined ,to an investi- 
gation of three species of* insurance only: i. Marine insur- 
ance. t>. Insurance upon lives. 3. Insurance against losses 
by fire. 


(l) The interference of the* legislature hat frequently been 
deemed necessary to provide again n't the mischiefs arising from in- 
surance* c alculated merely to excite and encourage a spirit of gain# 
ing, and thereby* to subvert tli^ moral* and ifnpair the industrious 
fiahiu of the people, c See the^atat. $ Ann. c. 6. *• 57- whereby a 
penalty is imposed on persons setting up offices for making assur- 
ance* on marriages, births, dhris&eniug*, and service. See also stag, 
'27 G. 3. c. I. against fraudulent^ ustunuices upon lottery tickets. 
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If. Of 'Marine Insurance — The Ftfticy — Different 
Kindt — Requisites — liule of Conslrudim. 

Of Marine Insurance.*— Marine insurances are made for 
the protection of persons having an interest in ships, or goods 
on board, from the loss or damage which ma y happen to 
them during a certain voyage, or a fixed period of: time*. 

Insurance on ships and merchandize greatly Aonduces to 
the advancement of trade and navigation, and the extension 
of commerce, by dividing a risk which might be ruinous, 
mid enabling parties to undertake larger adventures than it 
would otherwise bc^pradent for them to undertake. 

The nature of this contract is a contract of indemnity*, 
and this principle ought always to be kept in view in consi- 
dering questions relative to insurance. 

The Policij . — The policy of insurance, which has been tie- 
fined to he the instrument in w hich the terms of the agree- 
ment arc set forth, is generally printed, with a few terms 
superadded in writing, calc ulated either to control and con- 
fine, or to enlace and extend, the printed language, and 
thereby to render it subservient to the intention of the parties 
in the particular contract. The form of the policy is at this 
day nearly the sumo as that anciently used among mer- 
chants (2); every policy still referring to those made m Lom- 
bard-street, whefe the Italians (who introduced them into 
England), used to meet at a house called the Pawn-house, or 
Lombard, for transacting business, before the building the 
Royal Exchange. The instrument is inaccurate and ungram- 
matical, but having at quircd a sense from judicial decision 
and the usage (3) of trade, it may be safer tV adhere to <he 


• Marsh. 7. borough in Bainhridge v. Nchou, 

b God&nH v Botdero, B. R. At as G. 3. 10 Eas»l, 344. 

9 Boat, 81. recognised by Ld. Oea- 


($) See the form of policy of insy ranee used in London on ship 
or goods in the appendix to Mr. Park's valuable treatise. See the 
Scotch form, in Millar** Elements of the Law relating to Insurances, 
8*0. 1?87. p» 30. 

(3) How far thf* word* of this written instrument ought to be 
controlled, or any words supplied fmm the usage of merchants, is 
h question which deserves great consideration, us it may affect a 
mam principle in the law of evidence. 




INSURANCE. 8IV 

■ ‘ * 

oU form tfesui t# substitute another, though more corrects 
It is jl simple contract* by which the heir is not bound, 
4lthougK the wwl ? heiesj’ is erroneously us e<| in the present 
form of jfehfejpolicy. The parties are bound by the contents 
of the iiirtnuneut, arid wilt not be permitted to give parol 
evidence contradicting' or restraining d the express terms 
thereof (4). . 

Different Kinds of Policies.*— icie*fare of four different 
* kinds : 1. An interest polity, 3. A f 4ager policy, 3. An 
oj>en policy, 4. A' valued policy. 

1. An interest policy is, where the assured has a real* sub- 
stantial, assignable interest in the thing insured*. 

2. A reader policy is an insurance founded on an imaginary 
risk, where the insured has not any interest in the thing in- 
sured, and consequently cannot sustain any iijjury by the. 
happening of Atife event insured against. 

3. An open policy is, where the value of the thing insured 
is not inserted in the policy, and must therefore he proved at 
the trial, if a loss happens. 

4. A valued policy is where the value of the thing insured 
lias lieen settled by agreement between the parties, and that 
value inserted in tho policy in, the nature of liquidated da- 
mages so as to sujiersede the necessity of proving it, in case 
of a total loss. The custom of making valued policies arose 
soon alter the stat. li) G. 2. c. 37. and such policies were 

c Kaitiftt r. Knightly, Skinn. 04. Rrc <1 Wnloii v. times, i Taunton’* R 
also tlcnkW* v. tile Itoynl tixrh. Ass. 1 15. 

Comp, l Vex. :> f 7 . tluarc v. Grn- «* Marshall, 199 . 

Iiatn, n Camp. N P.r.57. Meyer „ 

▼. tiverth, 4 Camp. N. P.C. 39 . 


(4) A mistake in a jiolicy may be altered, by consent , after it is 
underwritten. Bates v. Grab hum, Salk. 444. in a nt»e where the 
clerk of the underwriter had been guilty of a mistake, and had not 
pursued the written instruction of the underwriter, a court of equity 
decreed relief. Motteux. v. Gov. amt Comp, of tendon Assur- 
ance, 1 Atk. 545. A policy was executed by defendant in the 
printed form *, without any Specific subject of insurance living in- 
serted in writings or value declared. The subject matter was 
. afterwards added in writing, and the addition signed by other 
underwriters. It was hohleu, that the assured could not recover 
against defendant, who had not so signed, on the contract, as it 
stood altered by the insertion. 

• Laagfeotn r. Cologan, 4 Taunt ;s*jo. 




it fhojibc estimated at a certain value. 

If good 3 are fraudulently overvalued in a policy of insur- 
ance, with intent to cheat the underwriters, tfafr contract is 
entirely vitiated, and the assured cannpt recover even for the 
value aptually on board*. •• h 

Requisites of Uie Policy '.—ln order to Illustrate the nature 
of the policy, it will be proper to consider the essential parts 
pf which it is composed, which are as follows: U The name 
of the party insured, or of his agent » % The name of the 
ship. 4 3> The subject matter of the insurance^ 4. The 
voyage insured. 5. The perils against which the insurer 
undertakes to indemnify the assured, (i. The memorandum. 
Ti The date and subscription. 8 . The stamp. 

1. The Name of the Party insured . 

A custom prevailed formerly of effecting marine insur- 
ances in blank, that is, without specifying the name of the 
iferson for whose benefit such insurances were made. This 
practice having been found productive of great inconveni- 
ence, it was enacted, by stat. 25 (I. 3. c. 44. that when* poli- 
cies were made by persons residing in Great Britain, the. 
names of die persons interested should be inserted therein, 
or the names of the persons who should effect the same, as 
agents for the persons intert $ted, and in the case of persons 
not residing in Gnat Britain, tlw names of the agent. Soon 
after this statute was passed, a question arose upon it, whe- 
therj when an agent e ffected a policy for his principal resid- 
ing abroacf, it was necessary that the name of the agent 
should be inerted in the policy, eo nomine , as agent. The 


( >Scr (Uwrcnc^l, h Sbint ? . Fciton, | tlokh ▼. Dt la Cour, a Camp. 
S Up. ' I*. P.C. 319. 
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Court of KitijfriAeneh wete clearly of opiniontbatr it*W»i tie- 
ems&vfh ^ft ^ig.dfeoiafoWen io \m necessary < thatttaf mm* 
of^ttf^perambynt^rMed ultoukf bednaertrirft -> * 

r Vhte&^isioris of tHe^tfreceding'itatute hafmgbeeh Tfcjurid 
tb*kfe mtfHdtis to thrb ihleri^fs or the anrflnfd-- 

chatita; ;an4 in&feftuate to ite* BujrbOse for Whfch thcV^rc 
MeMjjjfricd*, We legislature again* tqfmirposed, iiy repealing this 
stalpte, arid eriac^iig another**. '% ' wW declared, 

* that rib person snbwfrl effect ariy pH^ptisn^ Aitpfc^cKls, 
or other property, without first insetting faie hamei?/ or usual 
stile and linn of dealing (5), of (he* persons interest#) &h 
assurance t or Of the consignors or crtnti$nccs of thd]^perty 
insured; or of the persons residing in Great Britain Wild re- 
ceive the order for, and effect the policy; or of the pertous 
who give the order to the agent burned iately employed to 
effoctrthe poliey; and that bvfcty policy made contrary to* the 
meaning of this act should he void (6)." * 

It irnot neceasaiy under this statute (as it was under the 
former) that, where an insurance is effected by an agent, tlfc 
name of the agent should be inserted in the policy, to notiiibe, 
as agent. Hence where a policy Was effected by A. and Co. 1 
(who were the brokers ana general agents of the party hatet- 
ostod,) and A. and Co. were not described as agents in the 
policy; but it having l>oen averred in the declaration,* that 
“ A and Co. were the persons residing iti Ghent Britain, wlio 
received the order for, ami effected the insurance," it was 
holdcu sufficient. 

In a case where the. polity was effected by insurance- 
brokers who stated themselves in the policy to have effected 
it “ as agents;" and it was averred in the declaration t|iat 
they were the persons residing in Great Britain who re- 
ceived the order for and effegt^d the insurance!; hut it clfi 
not appear that they were in any other instance the agents 

h Pray v. Edit, i T. K. .114. I IV Vignwr v. Swmitfou, B. It. M 

i Wilton r. Ke>aU)n, l^uilonjlUliiigi u I B»»*. & Hnl. :Mt>. n. 

nfii»r M. T. 17 * 17 . Park, 18, m IVH v. Gilson. 1 Ho*. & Pul. . 145 . 

k 28 (». J. 5ti. 


(5) The person!* interested were denominated in the policy, 
*• The trustee* of Messrs. K. F. and Co/’ Lord Ellcnboroug^ 
thought that this might be Considered as' their iimiu! stile ami firm 
of dealing for the pur{>oses of tins act, Hibliert v. Martin, I Camp. 
N.P. C. 538. 

(<>) f* This statute must receive the most liberal construction, 
that the words wilt bear.** Per Duller, J. 1 Do*. & Pul. 322. 
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qf the pa^ty interested; it was objected, that $ mere broker 
was not within the description of persons mentioned iu atat, 
28 O* 3., and that by the expression 44 a^agents,'* used in the 
policy, the underwriter had been .deceived, since he might 
have been led to suppose that the brokers were the general 
ageuta of the plaintiff, which they did not appear to have 
been. But the court overruled the objection, ccr^piviug that, 
the intention of the legislature bad been satiotied uy iu st « ting 
the n^uies p£ the persons nuneditfcly employed to' ell ret the 
policy. 

A» having consigned a cargo to B. ", transmitted the bills 
of lading to C. his (U e. A/sfgeiu?ral agent, withdircct : uns to 
deliver them to B., in order that B. might inpqp the c..igo; 
shortly afterwards A. drew a bill of exchange on B. the 
amount of the cargo in favour of C., and remitted the same to 
C. to piocure acceptance. B. refused to accept the bill of 
exchange, and returned the hills of lading to C*» who tin ro- 
ll pon caused an insurance to be eifected on the carro.in his 
own name, and having informed A. of what he had done, A. 
approved of it, A loss happened. In an at lion on the policy 
it was averred, in the declaration, that the interest was m A., 
and that made the insurance as his agent, and for his use 
and beneiit, and that, at the time of making it, C. resided in 
(ireat Britain. It was holdcn, that C. fell within the descrip- 
tion of persons mentioned in the statute: 1. He might he con- 
sidered as the consignee, inasmuch as lie was the general agent 
of A., and had in Ins possession the bills of lading which had 
been returned by B., the original consignee. 2. He might be 
considered as the person who had received the order to insure; 
for the subsequent approbation of A. was equivalent to a pre- 
vious order, and consequently the policy was well ejected in 
tye name of C. 

A declaration stating that A. (the plaintiff) caused to be 
effected a policy, containing that B. made assurance, and 
averring the iutcust in C. with a promise by the defendant 
to the plaintiff, in consideration of the premium paid by the 
plaintiff, v\ as holdeu good, after verdict °. 


2, The Name of the Ship . 

The name of the ship should be truly described in the 
policy, for if the underwriter should be deceived, or preju-* 

n WnUTv. Ytornolitlr, i Bos. & Pal. o STcHhtk r: Bell, IS Bast, 4. 
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diced by a false tiame* hating been given to him, he wiH not 
be bound. *To avoid 'any inconvenience which may arise from 
a mistake in the name of a ship, it is usual to add in the po- 
licy, to the name given, these words, “or by whatever other 
name or name* the same ship should be called;” in which 
case, although it should appear that the real name of the ship 
was different from that inserted in the policy, yet, if the i<U*n- 
tity of the ship can be proved, and if it docs not appear that 
the underwriter will Sustain any prejudice, the variants will be 
held immaterial. 

As where an insurance was m nde upon a ship caHed the 
Leopard*, “ or by whatsoever other name or names the same 
ship should be called,” whereof was master, for that voyage, 
A. B., ami upon the evidence of A. B. ft appeared, that the 
ship of which he was master was called the Leonard, and 
was never called bv the name of the Leopard; it was holdeu, 
by Lee, C* J. that by reason of the general words, “ by what- 
soever name, &c” it was only neecssary to prove the nlcn- 
tity, which was done here hv A. B., who said that he was 
master of the Leonard. So where a broker had received in- 
structions to insure goods on hoard an American ship, called 
“ the president V* but by mistake had stated it in the policy 
all as one name of a ship, called “ the American ship Presi- 
dent,” instead of stating it as part name and part descrip- 
tion; it was holdeu, that the general words, or “by what- 
ever other name called,” lmd cured the mistake, tin* identity 
of the ship in which the goods were lost, with that in which 
they were insured for the voyage, lieing proved, and it not 
appearing that the underwriter could he prejudiced by tin 
mistake. 

Where there is a policy on goods to lie thereafter declared, 
bv ship or ships, if the broker by mistake makes a written de- 
claration upon goods by a wWmg ship, to which the under- 
writers put their initials; ho may afterwards, m compliance 
with the orders of the assured, declare n|x>n goods by another 
ship, without the assent of the underwriters and without a new 
stamp. Robinson v. Toiiray,.'! Camp. N. P. i.\ J M. 

&S.217. S. C. 


p Hall ▼. Moliiieaux, London Silling*,’ tn I<e Mr-unrirr Va«”h.wi, it Lu*», 
17th Dvr. 1744. comm l.tr, C. J. 3 « 5 . 

cited and recognized by Lawrence, J. q U 1 Mfturitrr. Vaughan, (> Last, jb2 


(7) “ The declaration of interest does not require uny assent on 
the part of the underwriters. They put their initials to it, not fpr 
the purpose of expressing their ass cut, but to authenticate the do 
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5. T Me subject Matter 1 of the Insitrditce. 

f 

The subject rijattcr of the insurance ought to btf msertetf 
m the policy, that is, whether it be ship, "axis' freight, &c.: 
but it w ‘not necessity tfiat the particular kind of good* 
should lx* specified. It will be propel, however, to remafk, 
thatf respondentia cannot be insured under the denomination 
of good*. * By the custom of merchants, responderitia must be 
insured “Otider a special denomination (8). Provisions ★ torch 
are necessary for the use of tye ship's crew, and on board at 
the timber Insurance, are comprehended under the' w ord 
“ furniture,” and are protected by a policy on the slap and 
furniture'. >. 


4. The Voyage insured. ' 

The voiace itiMiud must be truly and accurately de- 
scribed in tin* policy', namely, the time when, and place at 
which, the risk is to begin, the place of the ship’s departure, 
the pi icc of her destination, and the tunc when the risk 
shall end. 

U 

A blup was msurul “ at and from Genoa,” hor loading con- 
sisting ot penshable commodities 0 . Tins loading was put on 

r CsIqvci \ BlacW, u Buir 1194 I HI t Mar«hn!l, 2-7 South ▼. ^ Utou, D 
ft 40*1 H ii July, )***> 

• Bioujh % Whitmore, 4 I K Job « Hmlgwu v. It ic harden, I Rl Rep 

404 


duration ♦ *4jd to piocnt fraud in changing the subject matter in- 
truded to be unrved b> tin* insurance. The contrail tatwcui the 
putties i* complete when the under* liters ha\e signed the polii). 
The dvcbimtioii of mttrt«t is tin nit le r\m,N* of a power conferred 
upon tht tiasuicd. It is gtucrul!) put upon the policy for con- 
unifcinv, bu< fins is not nece^sar) , noi is there ant neccN>U) for 
its being m wilting.** per Ld. Flit nboroug h, C. ’J., S.C* 

/$) in f>ngni\ v. Cluri&fie, T. 21 G. 3 . B It. Park, ll.^faf- 
slnill, 9*1, 225. S. (\ an insurance had 1h.ui made on bebu|f of the 
« rtpf tin of mi Past uidiaman ou “ goods, sj^ci’e, and on 

lioftrd hi4 ship: tith plaintiff claimed to rKovtrtufcnr* whithlfe bhft 
%\|m »uled tor tin use ot the ship, and tor wlnth be 1 harged tfipoo- 
dtatia intn est a it "u> proved by severnl Fast Indid c4jdWn&" tnpt 
tin kirn! of interest was ui» nj 9 itistxted under tl$e (jcnonuRn^pf 
“.goods, specie, ami ntleel The court held, that under this f «* 
press usatre the ptumt'fl was uititlcd to recover* 
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hoard at Leghorn, whence the vessel had sailed, bound for 
Dublin; hutjpsiqg her convoy she had put into ( ienoa, where 
she lay nearly five months, and then sailed. The insurance 
wa%made a few clays alter the ship had sailed from Genoa, at 
which time the above-mentioned circumstances were known 
to the insured, but not communicated to the underwriter. A 
few days flfter the ship put to sea she was shattered by a 
atomic and, the cargo considerably damaged, lu an action on 
thp policy, it was proved that it had beeu always considered 
as material to acquaint the uuderw riter, whether thejnsunmee 
was to be at the commencement or in the middle of q voy- 
age. It wa* holtlen, that ih^pfamtilf was not matted to rev 

In an action upon a policy of insurance 11 at and from alt, 
any , or every port and place on the coast of Brazil , and qflcr 
the 17 tk day of September to the Cape of Good Hope, upon 
goods and ship, beginning the adventure upon the goods 
fioin the loading thereof aboard the ship, at all , any, or every 
port atfd place on the coast of Brazil , and from the 11 tk day, 
of September, 1800, and upon the Mnp in the same manner; 
it apj >eared that the goods, for the loss of which the plaintiff 
declared had been put on board at the Cape, it was lioldeu* 
that the plaint ill could not recover: for the obvious meaning 
of tlie policy was, that the adventure was to attach on goods 
and ship, after n loading of goods had taken place on the* 
coast of Brazil ; and as that < ircumstam e or event never took 
place in the present instance, the polity of course never at- 
tached at all. 

A policy at and from G. on goods, beginning the adven- 
tuie from the loading on boaol the ship, will not protect 
goods laden on board ami before the ship's arrival at G*. 

‘The foregoing cases have been considered as laying down a 
rule of strict construction d&t to be ft von red; hence if there 
be any thing to indicate that a prior loading Was contem- 
plated, it will release the case from that strict construction; 
as where the policy was on goods at and from G. to any port (n 
the Baltic', beginning the adventuie fiom the loading thereof 
on board the ship, uud the |>oliey was declared to lx* in con- 
tinuation of a forme* policy; winch was a policy from Y'. to 
her port of disc lmrge In the united kingdom, or any ports in 
the Baltic, with liberty tp take ip and 

« Frrnrh* 4 EmI, \ jo. % 1<angho'n w HanK. 4 ifjtitit Oat. 

Sr* Spill a V. Woodman, i .W Suitl* v Woodman, g Taunt. 

afS p«rnrjr*r *. tioMnkhni 9 iw *n5 s f 

<Ea«%'46; * * t ifT t IkU v Hctfaaa, if* fia mt, 

a Camp £7*# S C 
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wheresoever, to return twelve per cent, if the voyage ended 
at? G. : held that the insured were intitled to recover, although 
the goods were not loaded on board at G. but at V., and al- 
though the defendant was not an underwriter on the former 
policy. 

So where a policy of assurance" was' on goods at and from, 
Pernambuco to Maranham, and thence to Liverpool, begin- 
ning the adventure on the goods from the loading thereof, 
on board the ship wheresoever : it was holden* that i^ould 
cover godds previously loaded at Liverpool, and whidh ar- 
rived at P. but were not unloaded there, and afterwards sus- 
tained a partial Jobs by wreck inthe voyage from P. t6 M* 

If a ship be insured for oneroyaee*, and sails upon ano- 
ther, although she be taken before she arrives at the dividing 
point of the two voyages, the policy is discharged. So if a 
ship, insured from a ce rtain time b , sail before the time on a 
diderent voyage from that insured, the assured cannot recover, 
though she afterwards get into the course of the voyage de- 
scribed in the policy, and is lost After the day on which the 
policy was to have attached. It is to be observed 6 , however, 
that if the termini of the intended voyage are the same with 
that described in the policy, a mere intention to touch at a 
particular port out of thcMisual track of the voyage insured 
will be considered only as an intention to deviate, and as 
*auch will not vacate the policy. 

Goods were insured on board a vessel on a voyage fiom Li- 
verpool to Palermo* 1 , Messina, apd Naples. She cleared out 
for Naples only, and was captured before the dividing point. 
It was holdon,*$that there was an inception of the voyage in- 
sured ; that the voyage insured meant a voyage to all or any 
of the places, with this reserve only, that if the ship went to 
mpre than one place, she must visit them in the order de- 
scrib'd in the policy. 

Goods were insured on board a ship fiom London to Nantz% 
with liberty to call at O&tetid, and she was cleared only for 
OsUuid, but sailed directly for Nantz, that being the known 
course of the trade, m order to save certain duties both in 
Log lam l and France. It waf holden, that there was not any 
fraud on the underwriter so as to vacate the policy. 

A ship iusured from A. to B. sailed with directions to the 
captain to touch at C. f an intermediate point. To a certain 

t C.larfstonr Ctn>. I M & S.41*. d Marvden v. K«rid, a E«*t, 57*. 

* \\ ooliludxe v. Itaytkll. | Doug U>. « Plftuchi And, another v. Fletcher, 

b " ^ v. Modtghtftit.sT. R. 30. A Dong iso. ‘ 

c h» Vy % U)«n,a I). ID, 343. f Miridlclroed ▼. Bloke*. 7 T. B. lfy 
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point the voyage was the same; from that point there were 
three tracts to B., one by the way of C, the two others by 
different courses; there were advantages and disadvantages 
attending each, and* it was usual for the captain to elect, ac- 
cording to circumstances: the ship took the track by V. 
with intent to put in there, but was taken before she actually 
came to the point, where she must have turned out of tlie 
track to B. by the way of C. for the purpose of putting into 
the harbour of C. It was holden, that the underwriter was 
discharged, because he was intit led to the advantage of t he 
captain's judgment, in electing which of the threap tracks it 
was best to pursue, when he came to the lirtt dividing 
point, 

A liberty “ to cruise six weeks,” in a policy of insurance, 
has been holden to mean six weeks successively, troln the 
commencement of the bruise*. 

A policy oft insurance was effected on a ship for a certain 
voyage* 1 , with letters of marque , with leave to chase , capture , 
and man prizes* It was holden, that acting as a convoy to a 
prize, which the ship insured had taken, and slackening sail 
in the course of the voyage insured, in order to make the sail- 
ing of the ship insured conform to that of tin* prize, was not 
within the meaning of the terms, chasing, capturing, and 
manning prizes.” 

Sec further on this subject, Parr v. Anderson, (i Mast, «Z(V2, 


The Perils, against which the Insurer undertakes to 
indemnify the Assured. 

The perils, and risks against which the insurer undertakes 
to indemnify the owners must lu* inserted in the policy. 
Moiioy, in his Treatise I)c Jure Maritimo, says, that there 
is scarce any misfortune which is not provided against by 
the terms of ttie policy, which was used in his time, and 
there is in the modem printed form of policy an enumera- 
tion of the same adventures and perils, that is, “of the seas, 
men of war, fire, enemies, pirates, rovers, thieves, jettisons, 
letters of mart and countermart, surprisaU, takings at sea, ar- 
rests.” 

In all onr policies are inserted the word* w lost or not lost,” 
by which the insurer takes upon himself not only the risk of 

g Syrct v. Bridge, Doug. 51*7. 4 S*-«* Hibkft r. HalU<Uy, ? TatiaU 

a Uvrmrcr.Syilrbolhata, ti 43 . ash . 
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future lose, but also tbe loss, if any, that may already Imre 

happened 1 * 


6, Of the Mmorandtnf. 

Tfie underwriters of London, in order to protect themselves 
against small averages which mi^tt bg* claimed in respect of, 
perishable commodities, have jnSNted at the foot of the p<£ 
licy a memorandum to the following effect: “ N. EL C6ru({jf, 
fish, sail (10)» fruit^flour, and seed, are warranted fn 0b from 
average, unless general, or the ship he stranded; sugar, to- 
bacco, hemp, flax, hides, arfel skins, are warranted free from*, 
average under five pounds per cent; and allbiher goods, also 
the sniped freight, are warranted free of average under 
three pounds per cent, unless general, 1 %r£lieship he stranded 
The words in, italics have* been omitted fa? several jear& 
in the forms of policies adopted by the two msuratKe com- 
panies, viz. London Assurance and Royal Exchange A Sr 
surance. 

By virtue of this iiramojanduiiMhe insurer is not bound to 
make good any average or partial loss upon the articles speci- 
fied in the memorandum, except a general average, or unless 
the ship be stitpided,* 

The term general average requires expkfoa&on. What- 
ever damage or loss is incurred by Any particular part of tbe 
ship or cargo for the preseirakvn 6f {he rtst % such damage or 
loss shall beconsidgred as general average; that is, the several 
parties interested m the ship, freigh^*, or cargo, shall contribute 
their respective proportions to indemnify the owner of the par- 
ticular i>art for the damage which has been incurred for the 
good of all . From the prpeedtog description, i%appears, that, 
in order to coi^titifite a general average, the whole adventure 
must have been in jeopardy. v 

i Mtifch«ll,r)7 * Williams* London Assursi*^* W. 

k PeC'wtiiv Newnhare, sT R, 407 . 318. 


(«J) Tlie word to n comprithrafls pease. Mo&n v. Skftrrir, 
Marsh. 143. Wrl| 116. e. and malt. Moody ?. Surridge, V E»p. 
N. P. C. tiS3 f Kcsmii C. J. but not rice. Scott v. Bouidfilon* 
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A ship laden with ctolls and wheat 1 , (whic h wore* the sub- 
jeet matter bf insurance) was forced, by stress of weather, iuto 
a harbour in Ireland, and there happening to be a great scarcity 
of com there at that time, the people mine on board the ship 
in a tumultuous manner, took the government of her from 
the captain and crew, and weighed hyr anchor, hy which she 
drove on a reef of rocks, where she was stranded, and they 
would not leave her till they had compelled the captain to sell 
all the corn, except about ten tons, at a certain rate, which 
was a bo Ot three-fourths of the invoice price. The teutons 
were damaged ih conscijuenee of the stranding, and it becalm: 
necessary that they should be thrown overboard, The ship 
afterwards arrived at her place of destination with the remain- 
der of her cargo, which was about 2f>/. worth of coals. It 
was contended, that the loss sustained was a general, and not 
a particular averagb; hut the court were of a different opinion, 
Lord Kenyon, C.J. observing, that this was not a general 
average*, because the whole ^adventure was never in jeopardy. 
Then; was not any pretence to say, tiiat the persons who took 
the corn intended any injury to the ship, or to any niher part 
of the cargo, except the corn, which they wanted in order to 
prevent their sutlcring it} a time of scarcity; therefore the 
plaint ills could novel* have called on the n si of the owners to 
contribute their proportion as upon a general average. 

Insurance at and from 0. to L on goods, in a ship hy name, 
until the same should be there safely discharged and landed, 
rice free of particular ureruge, and the ship with rice anil 
other goods arri veil "With in the limits of the port of L., but be- 
fore she could be brought to her moorings or In* at all un- 
loaded, ran aground and whs wrecked, and the whole cargo was 
greatly damaged, and was taken out of her in craft; and car- 
ried to the consignees at L. and sold, and produced upon the 
whole little more than sutlicient to pay freight and salvage, 
but the rice did not produce sufficient to pav flu* freight; 
held* that this was a ease of particular average only, and 
therefore as to the rice the underwriter was exempted by the 
warranty. 

Upon the other branch of the exception", viz. the words 
“ unless the ship be stranded,” it has been h olden, that the 
underwriter is liable for an average loss upon the articles spe- 
cified in the memorandum, where there is a stranding, al- 

I Neslntt and knottier ▼. Lnahingtun, n Caniillon v. London Am* riled by 

4 T . It. 783 . Norton, a Burr. ism. a Maj. Sas. 

n Cileunie f, The Londou Att. Comp. Burnett ?. Keutttoftun, 7 TjR. 8 10. 

8 Maulc Si Selwfu, 37 1 . 

VOL. II. 
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though no part of the loss happen in consequence of the strand- 
ing, provided such average loss arises from one of the perils 
insured against (11). 

To constitute a stranding, it is essential that the vessel 
should be stationary ; the striking on a rodk where the vessel 
remains for a minute and a half only, is not a stranding, 
though she thereby receives an injury, which eventually 
proves fatal*. 

Where a ship, being under conduct of a pilot* in her course 
up the river to Liverpool, was, against the advice of the mas- 
ter, fastened at the pier of thc,dock-basou, by a rope to the 
shore, and left there, and she took the ground, and when the 
tide left her, fe\\ over on her Bide and bilged, in consequence 
of which when the tide rose she filled with water, and the 
goods were wetted and damaged: held * that tjiis was a strand- 
ing to intitle the assured to recover for an average loss upon 
the goods. 

The assured shall not be prevented from recovering against 
the underwriter an average loss upon a damage by stranding 
occasioned by the neglect of a Liverpool pilot, appointed 
under stat. 31 0. 3. c* 78., while the ship is under his con- 
ducts 

Where there is neither general average nor stranding', it 
acorns that the underwriter is not liable at all, if the commo- 
dity specifically remain, although the damage sustained may 
amount to a total loss. 

The Royal Exchange Assurance Company is liable fora 
total loss upon a cargo of wheat, where the ship, from the 
perils insured against, becomes incapable of pursuing the 
voyage, and another vessel cannot be procured to forward the 
cargo*. 


• Macdouglcv.TlicKoy.Ex. Ass. Co, field, C. J. Park, 116. Corking r. 

1 Stork. N. P. C 130 Eraser, Park, >14. Marsh. 144. 

p Carruthcrs v. Sydchotham, 4 M.& 8 For Lord Kllcnhoroagh, C.J. Wilson 
S 77. ' , v. It. E. Ass. Comp., 3 Camp. N. P. 

q H> * t C\ 623. See also Manning v Nrwn* 

r Mason v. Skurray, London Sittings, ban, il> 634. n. And Anderson v. 
after D. T. 1780, coram Lord Mans- Wallis, 3 M. 8c S 340. 


(ll) h When a ship is stranded, the tfuderwriteni agree to ascribe 
the loos to the Strand jug, us being the most probable occasion of the 
duraqte, though that fact cannot always be ascertained.” Per 
Lord Kenyon, C. J. 4 T. K. 787* 
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7. The date. 

Regularly the policy should, he dated 1 , that is, to each sub- 
scription, tor each subscription makes a distinct contract; the 
day on which, anti the month ami year in which it is made 
ought to be added. The insertion of a date may tend to the 
discovery of fraud, and consequently ought not tube omitted. 
It is usual* although not essentially neeessajy, to specify the 
sum insured; and the mode of doing this is, by writing the 
sum in words, and not in futures, in order to prevent anv al- 
teration being made. 

8. The Stamp . 

The policy must be duly stamped, at the time when it is 
effected, for it canuot be legally stamped afterwards". 

The &motmt of the present stamp duties (1810') on marine 
insurances, is fixed by stat. 5.4 G. 3/c. 184. Sell. Part I. and 
is as follows: 

I. Policies upon ship, goods, or any other interest, (which 
may lie legally insured) for any voyage from any port or place 
in (^rcat Britain and Ireland, or Guernsey, Jersey, Alderney, 
or Sark, or the Isle of Man* to any oilier port or place in 
Great Britain, See. 

£. s. d. 

Where the premium or consideration shall not 
exceed thc*aieof 20*. |>er centum on the sum 
insured, if the wbote sum insured shall not ex- 
ceed 100/. - - v - 013 

And if the whole sum insured shall exceed 100/. 
then lor eveiy 100/. and also for any fractional 
part of 100/. - - - -013 

And where the premium or consideration shall 
exceed the rate of 20*. per cent on the sum 
insured, if the whole sum insured shall pot 
exceed 100/. - m &. m - 0 2 6 

And if the whole sum insured ihall exceed ldO/. 
then for every 100/. and also for any fractional 
part of 100/. - - - - 0 2 6 

* A. 

( Marsh. 341 V u Roderic k t . Hovil, J Camp. « P. C, 

103 

<*» 
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But if the separate interests of two or more dis- 
tinct persons shall be insured by one policy, 
then the said duty of l.v. 3d. or 2$. (id. snail be 
charged thereon, in respect of each and every 
fractional part of 100/. as well as in respect of 
every full sum of UK)/, thereby insured upon 
any separate interest. & j 

II. Policies upon ship, goods, or other property onto >ard 
or upon freight, or other interest (which may lawfully |s in- 
sured) for any other voyage than is before specified, or fii any 
certain term or period 1 of time, not exceeding twelve cafi dar 

months: • £. d . 

* 

Where the premium or consideration shall not 
exceed the rate of 20 s. per cent, on the sum 
insured, if the whole sum insured shall not 
exceed 100/. - - - - 0 2 0 

Ami if the whole sum insured shall exceed 100/. 
then for every 100/. and also for any fractional 
part of 100/. - - - - 0 2 0 

And where the premium or consideration shall 
exceed the rate of 20$. per cent, on the sum in- 
sured, 

If the whole sum insured shall not exceed 100/. 0 3 0 


And if the whole sum insured shall exceed 100/. 
then for every UK)/, aud also for any fractional 
part of 100/. - - - - 0 3 0 

But if the separata interests of two or more dis- 
tinct persons shall be insured by one policy, 
then the said duty of 2v. ()>/. or 5?. shall be 
charged thereon, in respect of each aud every 
fractional part of 100 /. as well as in respect of 
v\ c ry full sum of UK)/, thereby insured upon 
any separate interest. 

111. Policy of insurance, or other instrument whereby any 
insurance, commonly called a mutual insurance , shall he made, 
w ithout any premium or pecuniary consideration, from any 
loss that might, happen to any vessel or merchandize, on 
hoard of any vessel, or freight, or other interest relating to 
nnj vessel, which may lawfully be insured: 


Upou any voyage from any port or place in the 
United Kingdom of Great Britain and Ireland 
the islands of Guernsey, Jersey, Alderney, or 
Sink, or the Me of Man, to .any other port or 
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* * 

S lace in the said kingdom or islands, or Isle of .i\ s. d. 
Ian ; for every sum of 100/. and also for each 
and eveiy fractional part df 100/. - o 2 ti 

Upon any other voyage, or for any certain term 
or period of time, not exceeding twelve calen- 
dar months ; for every sum of 1 OQl. and also for 
each and eveiy fractional jiart of 100/. - 0 5 0 

A policy of insurance was subscrilied by the defendant on 
the 5th of February, 1800*, ami duly stamped, purporting to 
be a policy “ on goods and specie on lionrd of ship or ships 
sailing between the Jst of October, 1700* and the 1st of June, 
1800, being the property which should first sail to a certain 
amount, and upon the vessels carrying the goods.” After the 
1st of June, 1800, but More any ’notice of the determination 
of the rihk (1*2) had been received, a memorandum was 
written on the policy, and subscribed by. the defendant, 
whereby it was agreed to extend the time of sailing to the 
1st of August, 18(H). It was holdcn, that although by this 
memorandum the time of sailing was extended, yet the object 
of the insurance continued the same, and consequently the 
memorandum falling within the proviso contained in the 
Kith section of the stat. .T> <i. li. e. (ill (Ki) did not require a 
stamp. 

x KcusLugton v. Iiigliti, in error, s Cant, 273. 


( I J) Jly these word*, “ determi nation of the nsk,” la t» be un- 
derstood either the* lo*s or wife arri\.il of the tiling insured, or the 
final end and conclusion of the voyage. 

(13) thestat. 35 <«eo. 3. c. C3. s. 13. provides, u that the art shall 
not extend to prohibit the making any alteration which may law- 
fully be made in the terms or conditions of any policy of insurance, 
duly stamped, after the same shall have been underwritten, or to 
require any additional stamp duty by reason of such alteration, so 
(hat such alteration be made before notice of the determination of the 
risk originally insured , &c. and so that (he thing insured shtdl remain 
the property of the same persons; and so that such alteration shall not 
prolong the term insured beyond the period allowed by this act ; and 
so that no additional or further sum shall be insured by means of such 
alteration The words “ the thing insured shall remain the pro- 
perty,” &e. apply to one identical and continued subject matter 
all along remaining the property oftbe same proprietor, and will . 
not comprehend a caw* where the thing last insured is not only in 
fact, but in name and kind, as a specific object of insurance, essen- 
tially different from the thing first insured, and which begins also 
to have an existence at a much later period than the other, and 
when the? thing first insured scarcely, or in a small degree only. 
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Rule of Construction .—-' The same rule of construction, 
which applies to all other instruments; applies equally to a 
policy of assurance?, viz. that it is to be construed according to 
its sense and meaning, as collected in the first place from the 
terms used in it, which terms are to be understood in thefr 
plain, ordinary, and popular sense, unless they have generally, 
in respect to the subject matter, as by . the known usage of 
trade or the like, acquired a peculiar sense distinct from the 
popular sense of the same words, or unless the context evi- 
dently points out that they must,. in the particular instance, 

y I-orri Ellen bo rough C. J. delivering the judgment of the court in Robertson T. 

French, 4 East, 135 . 


remains or continues to exist at all. Hence, where the original po- 
licy wuh “ on ship and outfit ” ut and from London to the South 
Scat*, during the ship's stay and fishing ^jhrre, and ut aud thence to 
Great Britain, &o.; and after the ship had sailed on the vbyage in- 
sured, by consent of the underwriters, the policy was altered, and 
declared to he 011 the ship and goods , instead of ship an d outfit. It 
was hblden, that as the outfit for such a voyage as was described in 
the policy differed materially from what was comprehended under 
the term goods* the policy in its altered state required an additional 
stump within the meaning of the preceding section. Hill v. Pat- 
ten, 8 East, 378. cited in Bathe v. Taylor, 1,5 East, 415. It was 
liolden afterwards, that the assured could not recover upon the policy 
in its original state, as an assurance on “ ship and outfit,” by reason 
of the alteration apparent on the face of the instrument, such altera- 
tion having Been made by the parties interested. French v. Patten,. 
5) East, 351. But where a broker, instructed to effect a policy on 
goods, effected it on ship: the mistake was afterwards rectified by 
the underwriter subscribing a memorandum in the margin : held 
that no new stamp was necessary. Sawtell v. Loudon, 5 Taunt. 
359. So where a mistake was made by an agent in declaring the 
interest in the margin *>f the policy to be. on a ship by a wrong 
■ name, it was holdeu that it might be rectified by inserting the true 
name, without a fresh stamp. Robinson v. Touray, 1 M. & 8, 217. 
A policy was effected at four guineas per cent/ 011 hetnp marked 
R. and valued, with certain returns of premium, upon arrival at 
certain ports, and warranted to sail before the goth of August, 
which was a suttbner risk aud premium. By a memorandum in- 
dorsed, the underwriter, foe four guineas additional and the return 
of five shilling* lees for arrival absolved the assured from the 
warranty of sailing "before the 20th August, so making it * winter 
risk, ibid withdrew the mark of the hemp. Held* thSt these 
alterations might be made by stat. $5 G. 3. c. 63. s. 13., without 
any new stamp. . ’ * 

* Hubbard v. Jackson, 4 Taunt. 169. 
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and in drtterto effectuate the immediate intention of the parties 
to that contract, lie understood in some other special and 
peculiar sense. The only difference between policies of 
assurance and other instruments in this respect, is, that the 
greater part of the printed language of them being invariable 
and uniform, has acquired, from use and practice, a known 
am] definite meaning, and that the words supemdded in 
writing, subject indeed always to be 3 governed in point, of 
construction by the language and terms with which they are 
accompanied* are entitled nevertheless, if there should b# any 
reasonable doubt upon the sense and meaning of the whole, 
to have a greater effect attributed to them than to tf/e printed 
words, inasmuch as the written words are the immediate lan- 
guage and terms selected by the parties for the expression of 
their meaning, and the •printed words are a general formula 
adapted equally to their ease, and t hat of nil other contracting 
parties upon similar occasions and subjects. 


111 . What Persons may he insured — Who may bn 
Insurers — What may he insured . 

IV hat Persons may he insured . 

In this country all persons, whether British subjects or 
aliens, may, in general, be insured, Eut an action cannot bo 
maintained on a policy at the suit opjfpt the behalf ( 1 4) of an 
alien enemy during war, although thd property insured be of 
British manufacture, and exported frdm this country* (15). 
* * ' • 

z Brandon v. Nesbitt, G T. K. S3. Bristow v Towers, 6 T, It. 3a. See also 
Fliudt v. Waters, IS East, a(io. and |»ost. 


(14) But where a ship belonging to an alien enemy is protected 
by the king’s licence, an insumnc#imiy be effected on such ship by 
aBritish subject, as trustee on the behalf of the ship-owner, and 
an action on .the policy may be maintained at the suit if the trustee, 
even in time of war, because the public policy of the country is not 
contravened by sustaining and giving Effect to such trust; and al- 
though the king’s licence cannot, in point of law, have the effect of 
removing the personal disability of the ihip-otirnd, (being an alien 
enemy) in resjject of suit, so as to enable him to sue in his own 
name, yet it purges the trust in respect to him of all the injurious 
qualities in regard to the public interest. Kensington v. Inglis^ 
8 East, 273. recognised in Flindt v. Waters, 15 East. <tG 0*. 

(15) An English subject who lives and carries on trade under 
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A neutral, however, although domiciled and carrying on 
trade in art enemy's country, in partnership with an alien 
enemy, may insure his interest in the joint property, fftd on 
coming into this eountiy may sue for the recovery of a less 
arising from 6ne of the perils insured against*. - 


Who may be Insurers. 

** ‘ * 1 * 

/At the common law, any person in his individual and se- 
parate capacity, or any number of persons forming a society 
ur partnership, might have been insurers; but it having been 
found bv experience that particular underwriters, after having 
received large premiums- for the insurance of ships, &c. at 
«ea» became bankrupts, or otherwise failed in answering or 

complying with* the terms^pf their policies of assurance, to the 
ruin of many merchants, and to the discouragement of ad- 
venturers at sea, and to the great diminution of the trade and 
public revenues of the kingdom, it was deemed advisable to 
establish two distinct corporations, with competent funds for 
assurance of ships, goods, or merchandizes at sea, or going to 
sea, on the F,up|josition that merchants would think it much 
safer to depend.on the assurances of .either of these corpora- 
tions, than on those* of private or particular persons ; at the 
same time leaving to the merchants their option to assure 
with private underwriters, if they should prefer it To carry 
this design into effect, t^he stat.* 6G. 1. c. 18. (A. D. 1719,) 
authorized the king tyrant charters to two distinct com- 
panies for assurance oflbips, goods, and merchandizes at sea, 
or going to sea, and for lending money on bottomry. 

In pursuance of the powers given by this statute, the Royal 
Exchange Assurance and the London Assurance Companies 
were established by charters, bearing date the 22d day of 
June, 1720. 

• Rotcb v. BJdie, 6 T. R. 413. 


the protection and for the benety of an hostile state, ted who i» so 
far a merchant Mettled in the state that his goods would be liable 
to confiscation ip a court of prize, is not to be considered as entitled 
to sue as an English subject in ati English court ’of justice. Re- 
ading under the allegiance and protection of an hostile state, he 
may be considered, to all civil purposes, as much an alien enemy 
as if he were born there. But if h6 reside in a neutral country, 
be is entitled to all the priul$fa»‘of a neutral Country. See 
McConnell v. Hector, 3 Bos. & Pif. 1 
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By the 12th section of the before-mentioned statute, in 
osder to prevent any competition licttveen these two corpora- 
tions, and any other public body, it is enacted, tlmt «• alf cor- 
poraiions^societies, find partnerships (other than the said two 
corporations) shall be restrained from underwriting ; and if 
any corporation, or any persons acting in a society or partner- 
ship, (other than the two corporations) shall presume to 
underwrite any policy upon skips, goods, or menkandizc, at 
se* 9 or g»rn$to sea 9 every such policy shall be ipso /goto void 
<16), and the sums underwritten shall be forfeited ;^nd*bonds 
or other securities, for money lent by way of bottom^ by* any 
corporation or society, other than the two corporations, shall 
be ipso far to void, and such agreements adjudged to be 
usurious,* and the offenders shall suffer as in cases of usury.* 

It is to be observed, that the object of tfie preceding section 
is mercl) to avoid rharine insurances entered into by corpora- 
tions or societies, and partnerships , ’other than the two privi- 
leged corporations : and in order to prevent any misconception 
on this point, it is expressly declared, at the close or the 
Miction, that any private persons may underwrite, &c. as fully 
and beneficially as hcfq$e tills statute, provided they ci do not 
uiidt*r\) rite upon the account or risk of a Corporation, or 
person* acting m a society or partnership.” 

Fertile cases which have been decided on the preceding 
Motion, \u. Booth y. Hodgson, Mitchell v. C'ockburnc, 
Aubert \. Maze, and Sullivan v. Greaves, sec ante, p. 6‘1, 


What may he insured • 

r riie subjects of marine insurance arc, ships, goods, mer- 
chandize, freight*, iKitto^iry, and respondentia interest; a 
special interest in goods, as the lien of a factor 6 ; money 
expended by the captain for the use of an Kant India slop 4 ; 
the captain's commission and privileges m an African tnule 

b Montgomery v Eggmton, 3 T. K. r P«iV, 11. 

<1 <2i tgury v. Christie, Pork, 1 1 . 


(1ft) It appears to have been the opinion of two*miue»t judges*, 
that where a single name appears on the policy, the insurer will np| 
be showed, if a loss happens, to defeat a Ootid fide insurance, M 
alkgnig to an mgoceut person, that there %as a secret partnership 
tatween himself and another* 

• Gyre, C. J. in Mitchri! J^fi^(bwn 9 sod Kenyon, t\ J. in SnUfan v. 

CiredrcH and Cooth v. Horiglrtti. 
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stiip 6 ; (17) the profits expected to arise from a cargo, as from 
a cargo of molasses f , or from a cargo employed in the trade 
on the coast of Africa*. With respect to an* insurance on 
freight, it is to be observed, 1st, that' freight ought to be 
insured eo nomine as freight, and that it will not be covered 
by an insurance on goods*; and, £dlv, unless an inchoate 
right to the freight .has commenced, tfie assured will not be 
entitled to recover. 

In an action upon a policy of insurance upon ship and 
freight**, it appeared that the ship bad been destroyed by a 
tempest, before the goods which were ready to be shipped, 
were actually on board. Lee, C. J. was of opinion, that the 
plaintiff was not entitled to recover for freight, as the goods 
not having been actually on board, the plaintiff’s right to 
freight had not cofhmenced. But whufe the right to freight 
has commenced, as if part of the goods are on board, and the 
rest tcady to be shipped, the plaintiff w i llhe entitled to recover 
on an insurance on freight 16 . So, where a ship was chartered 
for a voyage from London to Teneriffe, where she was to take 
wine on board, and to carry it to the West Indies, and it was 
covenanted that the owner was to receive for the freight for 
the said voyage so much per pipe, anu the vessel set sail, but 
was captured before she arrived at Teneriffe 1 ; it was liolden, 

• King v. Gloter, 2 Boo. St, Pul. N. R. h Btillie v. Modigliani, Park, 53 . 

«o6. . i Tong* v # Watts, Sir. 1251 . 

f Grant v.P«ukiiMioii, Park, 267. ( 18 ) k Montgomery v. Eggington, 3 T. R 
g Barclay v. Couains, 2 East, :> 44 . See % 36 J. 

also Hodgson v. Glover, 6 Eu&t,:ii6. 1 Thompson v. Taylor, 6 T. R. 4 ? 8 . 


(17) The policy of the law considers the insurance of seamen's 
wages, or of any thing to be receive# at the end of the voyage in 
lieu of wages, as illegal 41 . The law of England, following the 
marine law, tines not allow the mariners any wages, unless the ship 
earn freight. This law would be completely evaded, if the mariners 
could insure their wages ; but there is not any such rule as to the 
captain. An insurance, however, on .money lent (o the captain, 
payable out of the freight, is illegal f. 

(18) An insurance may be effected on profits generally without 
more description^, and engrailed upon a policy on ship and goods 
''in the common printed form for a certain voyage ; with a return of 
premium for short interest: die assured proving an interest in the 
£argo. 

# 

* See Webster v. De Tastet, 7 T. U. 157 

1 Wilson ▼. R. Ex. Acs. Com. 2 Camp. N. P. C. 6*6. 

I JEyre v. Glover, 16 East, 21S. ^ Carnpb. 276. 
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that) as in this case the inchoate right* to freight commenced 
from the inception of the voyage, that is, the instant the ship 
sailed from London, the plaintiff was entitled to recover on a 
policy: on freight. K. In this case the policy was a valued 
policy on freight u at and from London to Teneritfe, and at 
and from thence to the West indies.” 

So where an insurance was made by ship-owners on freight 
of a certain ship® “at and from Dominica,” &c\ to London, 
and it appeared thpt the ship had been chartered for a voyage 
from London to Dominica , and back to London^ the charterers 
agreeing to pay a certain part of the freight which the ship 
should make outwards, and also to procure for the ship at 
. Dominica a full cargo at the current freight for London : thq 
ship, having arrived at Dominica and delivered her outward* 
bound cargo, was captured while she lay ht Dominica, before 
any part of the homeward cargo, which was ready to be 
loaded, could be put on board. An endeavour was made to 
distinguish this case from the preceding case of Thompson v. 
Taylor, on the ground, that there the insurance was on a 
valued' policy upon freight on a c hartered ship at and from 
Itondon to Tencriff'e, and at and from thence to the West 
Indies; and which, as it was said, turned on the , entirety of 
the voyage insured, the freight being covenanted to be paid 
lbr the said voyage, according to a stipulated rate per pipe 
t\>r 500 pipes of wine ; wlfereas, ibis was an open policy, and 
the freight was to be estimated according to the quantity of 
goods on board, of which there, never were any, and therefore 
no inception of the freight, and consequently not of the; in- 
surance upon it: and this, it was argued, was the same as if 
the ship Ugil sailed from Dominica without any goods oti 
board; but the objection was overruled. Lord Eilcnborough 
C. J. observing, that it was clear that the underwriter was 
liable, upon the authority of Thompson v. Taylor, the voyage 
having commenced in which the freight was to be earned 
according to the terms of the, charter-party, which made it 
one entire contract, and wjiieh voyage \vas insured by the 
policy ; that in Thompson v. Tfcylor, the loss happened be- 
fore the ship arrived at Tene rifle, where she Was going to 
fetch her freight, and yet the underwriter was holden to he 
liable. 

Freight may be insured for part of an entire voyage* ; and 
if the ship be en the voyage insured when the loss happen, 
the assured wilLbe entitled to recover although the ultimate 
destination of the ship w as not disclosed to the underwriter, 

■ V 

m Horucastle ?. Suoit, 7 Eaat,4CO. Q flu > lor v. W'iStmi, l i East, T34. 
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IV. Of Losrn, 

1 . By Perils of the Sea. 

2. tty Capture, 

3. tty Arrests , <$rr. 

4. tty Barratry. 

5. tty Fire . 

1. By Perils of the Uca.— Looses By perils of the sea are 
understood to mean only suc h as proceed from (pere sea 
damage 0 ; that is, such as arise from stress of weather, winds, 
ajul waves, from lightning ami tempests, froln striking 
against rocks, from sands, &c. 

A loss occasioned by another ship running down the ship 
insured, through gross negligence, is a loss by perils of 
the sear. 

If there lias not been any intelligence received of a ship 
within a reasonable time after she has sailed 1 *, it will he 
presumed, that she perished at sea, and the assured may 
maintain an action against the underwriter, stating the loss 
to have happened by the vessel sinking at sea f . What shall 
be deemed a reasonable time, must depend on the distance 
and length of the voyage, &c. 

Kvidenee of the vessel having sailed on her intended 
voyage on such a day, anti not having lnen heard of since, 
is the best evidence, of which the nature of such a ease 
admits, and, eousefpieiitl}*, will he sufficient to support the 
action. It is not necessary to call witnesses frtpn the vessel's 
port of destination ; it is sufficient to prove that she was not 
heard of in this country after she sailed*. But it must be 
slice ii, that when thc,ship left the port of outfit, she was 
bound on the voyage insured*. For this purpose the convoy 
bond* mentioning the |)ort of destination in the common 
form, or a licence*, is prima facie evidence. 

Under a count for a loss hv perils of the sea>, evidence 
that the ship was dt strayed by a specie* of worms, which 

o Marsh. 4]f> t Cohen r. Hinckley, 2 Camp. N. P. 

l> Smith r Scott, 4 Taunt. 126. C. si. 

S Park, 0i. 11 lb S C. 

r CJiren v. Brown, Str. 1199 Scriho x Marshall r. Parker, 2 Camp. N. P 

Newby V. Read, Sittings after M.T. G,7<» 

l/tia, rerain I.d. Mansfield, C. J. y Kohl v. Parr, London Sittings after 

Vai k, tia. II . T. 1 7{H>- Phrfc, tfc>. 

s Tucmlovr t. Os* in, 2 Camp N. P. 

V.* 3 . * 
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infest the rivers of Africa, was hoklen not to support the 
declaration. If a ship hove down on a beac h \\ ithiu the title- 
way, to repair, be .thereby bilged and damaged, it is not a 
loss occasioned! by the (Kurils of tin: seas* 

An averment of loss by perils of the seas, is not supported 
by proof that the vessel was sunk in consequence of being 
fired upon by another vessel under a mistake*. 

lt k is the province of the jury to determine, whether tlie 
cause of the loss be a j>cri^of the sea or not*. «. 

In cases of insurances upon goods, where/ by the terms of 
the policy, the underwriter is to continue liable until the 
goods are safely lauded, if one of the public: lighters, en- 
tered at Waterman’s Hall, be employed for the purpose of 
landing the goods, and tile goods sustain a damage on hoard 
such lighter, without any negligence on the part of the 
lighterman, the uuderwritejjgptl be responsible for the loss 4 ; 
but if the owner of the goods choosers to employ Ins own 
private lighter to land them d ; or if after the goods are put on 
board a public lighter, the owner takes them into his own 
custody and possession, and discharges the lighterman % the 
underwriter in such cases will not lie liable. 

-2. Loss by Capture* 

Capture is the taking the: ship or goods by an enemy of the 
country to which the ship and goods belong, when in a state 
of public war. 

To constitute a loss by capture within the meaning of tin: 
policy f , it is not necessary, that the ship should be con- 
demned, or carried into any port or fleet or the enemy. 

In every case of capture*, the insure r is answerable to the 
extent of the sum insured for the loss aetually sustained. 
This may be either total , as where the tiling insured is not 
recovered again ; or partial , as where the ship is recaptured 
or restored before abandonment ; in which cast* the insurer is 
bouud to pav the salvage, and any other necessary ex | tense, 
which may Iiave been incurred by the party for the recovery 
of his property. 

4, Thompson v. Whitmore, 3 Taunt. BuJIcr, J. Hurry r. Royal Ksrlt. 

%2j. Ass , * Has. 4s Pul. 430 

• Cullen v. Duller,^! SUrk. N. P. C. <1 Spat row v. Cnrru liters, Sir. IsWti. 

MM. y. Ellctiborougb, C. J. e Strong v, Nataliy, I Bos. & Pul. N. 

1* Per Kenyon. C.J. in Duller v. Fisher, It. Ui. 

Abbot I, f Per L(J.OVVan»riH(l, C. J. in Cost ?. 

C Rucker v. I.ondon Assurance Coiup. Wilbrrn, J Burr. 6Q4. 

•London Silling*, Ju.it, 17*4, ptr g Maisb. .tjj. 
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Itt assumpsit upon a policy of insurance*, interest or no 
interest , against enemies, pirates, "takings at sea, &c. it ap 
.peared,' that the ship was taken by a Swedish pirate, and 
remained in his possession for nine d^ and then w|iire- 
taken by an English man of war, and, after the suit, com- 
menced, brought into Harwich; it was holden, that the 
plainttir was entitled to recover; for though the ship was 
retaken^ yet the plaintiff had received a damage by tlje in- 
tfrrtfritfon of his voyage: and the question was not, whether 
the plauitiff ha4 his ship* and di<§ not lose his property, but 
.what damage he had sustained. . . 

In a case wlierO a privateer had been insured 1 , interest or 
, no interest , free from average, and without benefit of salvage , 
fora cruise of three montfib, and during that time she was 
captured, whereby she was prevented from finishing her 
cruise ; it was houl^n, that the assured was entitled to re- 
cover for a total loss, qlthongh it did not appear, that the 
ship was ever carried in fra pr&sidia hostium , and although 
the ship was retaken before the expiration of the three 
months. 

See further on this subject, Whitehead v. Bance, Park, 77. 
and Dean v. Dicker, Str. 1250. 

A ship warranted neutral was captured as an enemy’s 
ship, ana the owners, after an interlocutory decree against 
them, agreed to a compromise k ; this being done bond fide , 
it was holden, that the insurer was liable for the sum paid by 
the insured under such compromise. 

Formerly, it was a common practice, when vessels were 
captured by the king’s enemies, or by other persons com- 
mitting acts of hostility, tor persons to agree with the cap- 
tors for ransom of the vessels, and for securing the stipulated 
ransom, not only to give hostages, but also to bind them- 
selves, or the owners, for the payment thereof (19). The 

h Depftibft v. Ludlow, Comyna' K.36O. k Bcretis v. Rucker, 1 Bl. R. 313 . 

, i Pond ▼. King, l Wilt. 191 . 


( 19 ) When this agreement was reduced into writing, the iii- 
fsttument containing the term* of it was denominated * ransom bill. 
*8a» the form, Doug. 64 1. This instrument usually provided for 
the safety of the captured vessel during the femainder of her 
voyage, and actions of assumpsit were brought |\ipon these bills. 
See the form of declaration, 3 Burr. 1734# but in Antbon v. 
Fisher, Dpugj. 648, it was decided, that an alien enemy cannot, 
by the municipal law of this country, sue for the recovery of a 
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Jaw of nations gave a sanction to tfeis practice; but it hav- 
ing been found, by experience, liable to great abuse, and 
• there being reason £q apprehend, that upon the v\ hole it 
operated more fo the disadvantage than the benefit of his 
Majesty’s subjects, it was enacted by stat. 22 Cl. 3. c. 25. s. 1. 
14 That it should not be lawful for any of his Majesty’s 
subjects to ransom, or enter into ai)y agreement for ran- 
soniiug, auy vessel belonging to any of his Majesty’s sub- 
jects, or any goods on boara the same, which should be 
captured by the subjects of any state at war with his Ma- 
jesty, or by any jiersons committing hostilities against his 
Majesty’s subjects.” By s. 2. 44 Agreements entered into, 
ami bills, notes, and other securities given by any persons 
for ransom of such ship vessel, or of any goods on board 
the same, are declared void.” And by s. 3. a penalty of 
500/. is given to the informer for every offence against this 
act. Tliis statute having expired with the termination of 
hostilities in 1783, the same provisions have been repeated 
verbatim in subsequent prize acts. See st. 33 G. 3. c. GO', 
s. 37, 38. and st 43 G. 3. c. lt)0. s. 34, 35. 

Although, by the terms of the policy, the underwriters 
undertake to indemnify the assured against all captures and 
detentions of princes, without any exception in respect of 
the arts of the government of their own nation, yet has the 
law engrafted an exception thereon of captures made by the 
authority of the government of the country to which the 
underwriters belong. Hence 1 , it has been solemnly deter- 
mined, that even after the cessation of hostilities between 
England and France, a Frenchman was not entitled to reco- 
ver in the English courts upon a policy of insurance ef- 
fected in England Indore the commencement of hostilities * 

for a policy, containing tui insurance against British capture*, 
* 

* 

I ForUdo v. Rodgers, 3 Bos. St Pul. 307. Kellner ». Lo Mviurirr, 4 Cast, 
^ 191. Ganiba v. Le Mvnurier, 4 Eosl, 396. 


right claimed to be acquired by him in actual war. Since the *tat. 
22 G. 3. c. 25. and 43 G. 3. c. iCo. a. 34, 35. the law relating to 
ransom bill* is become a mere matter of. curiosity. The raider 
who is desirous of pursuing the subject, is referred to the followftsg 
eases: Richard, v. Bettenham, B. R.M.UO.3. 3 Burr. 1734. 
1 Bl. R. 563. Xornu v. Blackburn**, B. R. E. 21 G.3. Doug. 
640. Antbon v. Fishev, B. R. M. 23 G. 3. Exch. Chamber, 
M* 25 G. 3. Doug. 648. n. (I). Y»t«'» v. Hull, B. R. M. 
26 O. 3. I T. R. 73. 
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eo nomine, would be illegal and void upon the face of it, as 
being directly and obviously repugnant to the interest of 
the stale, having an ini mediate tendency to render ineffec- 
tual, to the extent of the indemnity created thereby, ail 
offensive opi rations b\ sea adopted on the part 'of his Ma- 
jc sty and his subjects, for the purpose of weakening the 
strength and diminishing the resources of the enemy. And 
if an insurance by a British subject, made in terms against 
iiiitisb capture, would be void, an insurance indirectly pro- 
ducing the same effect, by the application afterwards of the 
general terms of the insurance to the particular event. (i. t.) 
of British capture, fthich takes place afterwards, must 
upon principle he equally illegal ; and no peril, the subject 
or insurance, can be recovered under the generality of the 
terms “capture,” “ detention ofprinees,” or the like, which 
cannot, consistently with law, be specifically insured against 
in direct And express terms. 

It is to he observed, that although in rases of capture the 
underwriter is responsible to the assured, yet, if bejore a de- 
mand flu; ship he recovered, he is liable for the amount only 
of the loss sustained at the time of the demand ; or if the ship 
he restored after payment by the underwriter, he shall stand 
in the place of the assured. 

By stot. 43 0. 3. c. 100. s. 39. (the last prize act) it was 
enact < d, “ That if any ship, vessel, or boat, taken as prize, 
or any goods therein, shall appear and be proved in a com- 
petent court of admiralty to have belonged to any of his Ma- 
jesty’s subjects, which were before taken by any of h:s Ma- 
jesty’s enemies, and at any time afterwards retaken by any 
of his Majesty’s ships of war, privateer, or otner vessel or boat 
under his Majesty’s protection, such ship, &c. shall be ad- 
judged to be restored by decree of the said court of admiralty 
to the former owners, on their paying for, and in lieu of sal- 
vage, l. If retaken by any of ins Majesty's ships, or hired 
armed ships, one eighth part of the true value of the slop, 

•2. If retaken by any privateer, or other ship, &c. on e sixth 
part of the true value, &c.; and, 3. If retaken by the joint 
operation of one or more of his Majesty's ships, and one or 
more private ships, such salvage as the judge of the High 
Conit of Admiralty, or other court having cognizance 
thereof, shall, under the circumstances of the case, deem tit; 
unless the vessel retakeu appears to have been, after the tak- 
ing by his Majesty's enemies, by them set forth as a vessel of 
w ar, in which case it shall not be .restored to the former 
owners, but shall (whether retaken by his Majesty’s ships or 
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by a privateer) be adjudged lawful prize for the benefit of the 
captors.’ 9 

And by a. 40. it is enacted, “ that vessels or goods taken 
or retaken, and restored by the commander, 6u\ of the 
privet$er, Ac. through consent, or clandestinely, or hy 
collusion or connivance of such commauder, & c . without 
being brought to adjudication, shall, upon proof then of in a 
court of admiralty, 1>e adjudged good prize, one moiety 
thereof to the king, and the other to the discoverer; pro-* 
yided®, that if a ship be retaken before she has been carried 
into an enemy's port* it shall be lawful tor her, if the re- 
captors consent thereto, to prosecute her voyage, and it 
shall not be necessary for the recaptors to proceed to ad- 
judication till six months, or till the return of the ship to 
the port from which she sailed : and the master, owners, 
or their agents may, with the consent of the recaptors, 
nnliver and dispose of their cargoes before adjudication; 
and in case the vessel shall not return directly to the port 
whence she sailed, or the recaptors shall have had no oppor- 
tunity of proceeding regularly to adjudication within six 
months, on account of the absence of the vessel, the court 
of admiralty shall, at the instance of the recaptors, decree 
the restitution to the former owners, paving salvage, upon 
such evidence as shall appear reasonable; the expense of 
such proceeding not to exceed the sum of fourteen 
pounds." 

Under this head it will be proper to consider the effect and 
operation of an embargo on the contract of insurance. 

An embargo is an arrest laid on ships or merchandize by 
. public authority, or a prohibition of state, commonly issued 
to prevent foreign ships from putting to sea in time of war, 
and sometimes also to exclude them from entering our 
ports. 

Where a neutral insures 11 in this country a ship “ at and 
from a port in a foreign countiy s" and while the ship re- 
mains in that (K»rt, an embargo is laid on by the foreign state ; 
the assured will, if the embargo continue, be entitled to 
abandon, and to recover for a total loss ; for such an embargo 
is within the meaning of the words “ arrests, restraints, and 
detainments by kings, princes, and people." 

What would be the effect of an embargo laid on by tb# 
government of this country upon a ship insured here, has 

mS. 41. . n Hatch ?. Edie, 6T. R. 413 


TOL. XX. 


R 
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not boon solemnly determined. It seems, however, that 
although oae British subject might insure another British 
subject against the consequences of ail embargo laid on by 
the British government 0 ,* yet an insurance for the benefit of 
a foreigner against such an embargo would be illegal*. 

3. Loss by Arrests , c$c. 

Among other perils, which the assurers, in the language 
of the polity, are contented to bear, and do take upon 
them in the voyage, -are “arrests afid detainments of all 
kings, princes (§0), and people, of what nation, condition, 
or quality sOever.” 

The word “ people” means the ruling or supreme power 
of the country, whatever it may he. This appears clearly 
from another part of the policy ; for where the underwriters 
insure against the wrongful acts of individuals, they describe 
them by the names of pirates, rogues, thieves. The wools, 
therefore, “ kings, princes, and people f must apply to 
nations in their collective capacity. Hence, where a parity of 
rioters boarded a ship**, and, having taken the command, 
stranded her, and compelled the captain to sell the cargo, 
which consisted of wheat, at their own price, and much 
below its real value, it was liolden that the plaintiff, who 
bad insured the cargo, could not recover on a count stating 
that, the vessel was arrested , distrained , and detained by peo- 
ple to the |Jaintiff unknown, by reason whereof the cargo 
was wholly lost to the plaintiff. 

Upon a common policy on goods, the underwriters an 1 
discharged, if the goods are landed at the port of destination 
by the officers of government there, and are lodged in the 
government warehouses, if this he the usual mode in which 
goods are landed at that port, although the goods insured are 
afterwards confiscated bv the government, and are never in 
the possession of the consign*. es T . 

o Sit Marsh. 437. Orrrn v. Youu;gr, p Opinion of tlie Judgis in Toaleng \ . 

I*<1. llaym. M-to. Sulk. 4l4-mnll.il. Hubhavtl. 

Alvanley'tt opinion in Touting v. <| Ncsbitl v. Luahiitgton, 4 T.*It. 7 s.j. 

Hubbard, 3 Rost. <Sc Pul. 3u-*». r H row it v. Caratairs, 3 Camp. N* 4*. 

c. nil. 


(go) By the word “ princes,’* according to the opinion of Lord 
INpinslieliJ, in (-Josh v. Withers, 2 Burr. G9C. must be* understood, 
not. enemies merely, but those in amity also. Hence it issaid^ that 
by the general law, the assured may ahaudoo iu the case of an arrest 
or detainment by a prince not an eueniy. 
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Polic y on goods at and from London to A rchangol *, ■« un- 
til the goods should he there discharged and safely landed.'* 
The declaration averred that tin? ship arrived at Archangel ; 
hut that before the good* were discharged or safely landed, 
they were seized and detained by the persons exercising the 
powers of government there, it appeared in evidence that 
as soon as the vessel arrived at Archangel, her hatches 
were sealed down, and a custom- house-officer remained con- 
stantly on hoard, Leave was refused to unload the cargo lor 
several weeks; and at last it was unloaded into praams or 
lighters belonging to the governmenj, under the inspection 
of an officer, and lodged in a government warehouse, where 
the consignees had no control over it, and were not. even 
permitted to see it. The whole was afterwards eondemned, 
on the ground that the ship had come from Loudon, instead 
of Ttnerilfe as was represented by the simulated papers 
which she carried. — It appeared; however, to be the uni- 
form course of transacting business at Archangel, that when 
a ship arrives her hatches art? sealed down, that a custom- 
house-officer remains on hoard till she is unloaded, and that 
the goods must be carried in the first instance to the govern- 
ment warehouses, where they remain till the duties are 
(mid. Under those circumstances Lord Klleiiborough was of 
opinion, that there was not any evidence, that the goods 
were seized and detained by the Russian government Injure 
they were discharged and safely landed — that the "in:. Is were 
lauded according to the usual course of trade at the poit of 
Archangel; and consequently that the uuderwj'itersou mm h a 
policy as the present were not liable for any' sub** qu< nt 
loss. , 

In a declaration on a policy on goods it was averred, that, 
the ship with the goods on hoard, when at (\ was arrested 
by the persons exercising tin 1 powers of "overnmi lit there, 
and the goods were by the said persons seized and <<»id;s- 
cated. It. was proved, that on tin* ship's arrival at (’. her 
hatches were sealed down, and In r c argo was afterwards 
forcibly ai n loaded by the officers of go\a rimiciit, and n< \« r 
delivered to the consignees. 'Phis w as holdcn* to In* suffi- 
cient. proof of the averment, without the production of air. 
sentence of qpmleiiniation. 

% ISroTVM v. Cuistiiits, a Cutup N. I*, t CnrnuV.ars v. Grny, it ( jh»j» N» P. 

r. nil. c. ms- 
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4 . Loss by Barratry (SI). 

* 

; The original meaning of the term M barratry** is to be 
collected from the Italian language, and is, according to 
Dufresne’s Glossary,^ ( verbum barratriaj “ fraus , dolus , 
qui Jit in contractibus el venditionibus V He does not apply 
it in any marine sense, or with reference to the particular 
relation of masters and owners. . In tliat sense, however, in 
Which it is particularly used, as applied to subjects of British 
marine insurance, in the earliest reported case 1 , which we 
find oh the subject^ itls considered as being precisely tanta- 
mount to fraud, in* the particular relation which subsists 
between master, manners, and owners, being such by which 
a loss may happen to the subject matter insured. And as 
no limitatiorr is put upon the term “fraud” in that case, the 
court must be understood as holding, that fraud and bar- 
ratiy were in effect words of co-extensive import ; that is, 
that barratry included every species of fraud in the relation 
of the master to his owners, by which the subject matter in- 
sured might be endangered. 

In conformity with this opinion, Willes, J. in giving the 
judgment of the court in Lockyer v. Ofiley, 1 T. R. 252. 
defines barratry as including “ every species of fraud or 
knavery of the master of the ship, by which the freighters 
or owners (the freighters in tfiat case were owners pro tem- 
pore) are injured.” 

• Barratry may be committed either by a wilful deviation*, 
in fraud of the owner, by smuggling*, by Tunning away with 

i Per Id. Ellenburnugli, C. J. deliver* t knight v. Tunbridge, Sir. SSI* 

ing I he judgment of the court in u Valltju v. Wit trier* Cowp. 145. 

Earle v. K on croft, a East, 134 . x 1 T. It. 939 . 


(2.1} 41 It is extraordinary that this species of low, occasioned by 
the misconduct of the master, stlectecfrand appointed as he is by 
: the owners themselves, and liable to be , dismissed by them only, 
Should ever have been made the subject of insurance; and it is the 
inpre so, as it has an impolitic tendency to enable the master and 
owners, by a fraudulent aud secret connivance and jjmderstanding 
. /between them, to throw the ill success of an illegal adventure, of 
which the beuetit, if successful, would have belonged solely to 
themselves, upon the underwriters. So, however, it' is, that this 
description of loss has, from the earliest times, held its place as a 
subject of indemnity in British policies of insurance.” Per Lord 
EUeuborough, C. J, delivering the judgment of the court iu Earle 
v* Rowcroft, 8 East, 134. 




INSURANCE* 901 

the ship, by sinking (2i\ or deserting her, or by defeating 
or delaying the voyage (43) with a criminal intent If by 
reason of these, or other similar acts, the subject matter in- 
sured i* detained, lost, or forfeited, the assured will be en- 
titled u to recover against the underwriter for a loss hy bar- 
ratry; and such acts being in violation of that duty which 
the masters and mariners owe to the ship-owners, the circum- 
stance of the master or mariners conceiving that they were 
acting for the benefit of the owners will not vary tim case. 
Hence where the master*, under letters of marqut^ which 
for want of a certificate were not valid, (and wnicu hid been 
put on board by the owners with a view to encourage sea- 
men to enter, and without any intention of their being used 
for the purpose of cruizing), had cruized for and taken a 

C rize, in consequence whereof the vessel was lost; it, WHS 
olden to be ah act of barratry, although the master had 
libelled the prize in a court of admiralty, for the benefit of 
the owners as well as himself. 

Neither is it necessary, in order to constitute barratry, 
that the master should derive, or even intend to derive, any 
benefit from the act done (24). Hence, where the master 
sailed out of port*, without paying the port duties, whereby 
the ship was forfeited, it v was holden to be barratiy. So 
where the master*, under general instructions from his 
owners to make the best purchases, with dispatch, went into 
an enemy's port, and traded there, on account of which 
illegal traffic, the vessel insured was seized by a king's ship, 
and afterwards condemned ; this illegal act, unautho- 
rised by the* ship-owners, was holden to he barratry, al- 
though it did not appear that the master would have been 
henetitted by the act, or that he intended thereby any thing 

y Mom ▼. Byroro, 6 T. 41 . 379. a Earle v. How croft, s East, 

a Knight v. Cambridge, at cited in 
3 Eaat, fas, 136. 


(29) For the penal consequences attending the wilful destine- 
' tlon of ships,, sec stat. 1 Ann* stat. 2. c. 9. s. 4. ; 4 G. i. c. 12.; 
1 1 G. 1. c. 29. a. 6, 7. As to th? mode and place of trial for this 
offence, see stat 28 Ht 8. c. 15.; 43 G. 3. c. 79* Ireland, and 
c* 113. England. 

(23) “ Even dropping anchor with a fraudulent intent is barra- 
try.” per Butler, J. in Ross v. Hunter, 4 T. 11. 38. 

(24) But in some eases the circumstance of private benefit ac- 
• cruing to the master may be evidence of fraud in him; 
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moire th$fr*to make (he cheapest and* speediest purchases for 
hie employers (25)» 

In order b , however, to constitute barratry, it is essentially 
necessary, that there should be fraud. Hence, a simple de- 
viation, through the ignorance qf the master, without fraud 
on his part, although it avoids the policy, will not amount to 
barratry (20). It is to be observed, that barratry, in the sense 
in which it is used in our policies, canncit be committed by 
any ‘persons except masters or mariners, nor against any 
persons except the owners of tlie ship*; but this term 
comprehends not only absolute owners, but owners pro h&c 
vice only, as general freighters. Hence, if A. he the owner 
of* a sliij) d , and let it out to B. as freighter, who insures it for 
the voyage, and the barratrous art, where by the vessel is lost, 
is uwnmticil.witlt the knowledge of A., yet it it he unknown 
to B. he may recover agamst the unde? writer for a loss by 
barratry. 

So where the insurance is made by and in favour of the 


b Phyn v. Ro}al Lxili. As*. Cutup, 
7 T. U. . r .<>5. 

r Nutt \ Ilmmlii'ii, i T. R. 33T. 

U VulU \u \ W heeler, ( ovip 1 1 1 II ut 
dee Ilohhtt v llauiinin, .) <\»iuj> N 
1 J . t\ <) 4 . «i line it w us held, tlmt if ii 


« bartend 9hip hr lot.1, by naans of 
tlu* captain riigdinug in an ilkgil 
trade, in olmlieucc to the m«l« is of 
tin* chuitcrtr, this is not a loss by 
barratry for uhith slii|> imnir can 
it tin ci aguiiihl flit* iiutlci wnteis. 


(4/5) It was contended iii this oils**, on th«* pm! nf tin* def»»tida»it, 
tlmt if the conduct of the master, although eninmal in rtspiU of 
the stale, wm*, in his opinion, lihel> to advance th« ownti's mteiest, 
and intended by him to do so, it would not he hairutrv ; hut to 1 hi<% 
the eotut said they could not assent, for it was not foi Inin In judge 
iii eases not entrusted to his discretion; or to suppose that he was 
not hrcukmg the trust leposul in him, but noting meritouoiislv, 
when he ciideuvntued to advance the interest of his owners by mean** 
which the law forbids, ami which his owners alto must he taki n to 
have forbidden, not only from wlnt ought to be, and there foie must 
be, presumed to have been their own sense of public duty, but also 
frOm a consideration of the risk and loss likely to follow from the use 
of such i mans. 

(*2(i) “ Barratry must he some breach of trust in the master, ex 
maleficto." Per Lee, C\ J. in Stamnni v. Brown, as cited by Law- 
rence, J. from u MSS. note in 7 T. R. 508. “ No ease of deviation, 
unless it be accompanied with fraud or euinr, is within the true de- 
limtion of barratry.’* IVr Klienboioiigh, t*. J. in Karlen. Row- 
emit, 8 East, Up. But where the dtviulion is such as amounts to 
banatry, the underwriter cannot insist on the deviation at* a ground 
of objection against the light of the ussured to recover. 




IJsSUllANCi:. 

dnp-owner, and fhe b^ratrous act b committed with the 
privily of the freighter, the imdmvrifcp is not discharged*, 
unless he can shew that the ship-ow ncr also was privy to the 
barratiy. 

It appears fibm the preceding remarks, that where the 
owner of the ship consents to the act done, such act is not 
barratry*. So Where the master of the ship is also owner*, 
he cannot comma barratry, because ho cannot commit fraud 
against himst if. 

And the same rule holds in iquity, where the owner, 
having mnrt paged the slop, act* as master 11 , for the mort* 
gasror is touMdered m t quite as the owner of the thing: 
m* rtL'Ugi d. Hut proof of tin* master having commuted 
barratry i> prima facie sufficient to entith* plaint UV to receive r, 

without shewing negatively' that the master was not owner 
or genojnl fin** liter. If flu* underwriter insists on this as a 
defeuce, U i^ iiic muhint on lum to shew that the master was 
aho owner or guu nil freight < r. 

It will be p rope r nWo to runaik, tliat barratry c annot he 
committed again sL the ow lit r of the slop with Ins consent. 

It is not necessary that the loss, in consequence of the 
hauutix should happen in the \eiy ait of committing the 
baimiiy, it in mi, lit lent it it happen at any time afterwards 
and befoic tin voyage nismeci is completed; hut it must 
happen d'liiuv, flu \o\age monied, and w ifliin t lit* time li- 
mited by flu policy ; lor win h ihe master 1 , m f lie c nurse of 
<!ie voyage, (onumiKd IniTatiy by smuggling, on hii own 
account, by housing, and running brandy on slum in cask* 
under tit) us.lli •••<♦, and tin slop afu rw .mis an ived at the port 
of dt situation, and was tlu re moored at anchor 21 hotiis in 
safety, afn »* v\ Inch she was seized by the n \» mie nlliens for 
the smugglin'’, it w r ns liolden, that the miderw nter w as dis- 
* liargcd. 

r nie captain of a ship insiired k , harratiously earned her out 
of the « <>uw of her voyage, proc med In r to be* c ondemned 
in a vice a ii.it ra 1 1\ c omt, sold her, and dclncrcd her to 
tlu* purchaser. In an action on the policy, to which tlm 
statute of limitations was pleaded, land Kllenhorough was of 


r Hout firmer v. Wilmer, London Sit- h Irmiiir Suu*m>, tli l>i»i vol. 
ling* nfln-T.T. ai Ci *» corain Lee I pit" P** i-‘t I! tnlv if I « l li. 

(’ .1. MSS i l.ockyrr v. l I H j ,1. 

f Suonun v. Broun, Mr llT^. Nutt W ilshlait *. Matin » 1 1 uup N I*. C 
v Hounlu’u, i T. It. jji. 1 10. 

f Ailmiltea S. C. au«t in Koe<* v Hun 
t*r, 4 T. K \J 
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opinion, that the cause of action did not accrue, as the loss 
did not happen until the master had divested himself of the 
possession of the ship, by delivering her to the purchaser, 
and therefore, although the barratrous abandonment of the 
voyage, for the purpose of making away .with the ship, and 
fraudulent condemnation had taken place jmore than six 
years before the commencement of the action,*yet as the sale 
and delivery were within six years, the plea did not operate 
as a bar. 

As it is not necessary to aver the fact whereby the loss is 
occasioned 1 , in the very words of the policy, provided the 
fact alleged be within the meaning of these words, in a case 
where, by the policy, the insurance was against the barratry 
of the master, and the breach assigned in the declaration was, 
that the ship was lost by the fraud and neglect of the master, 
the. declaration was holdcn to be good; for barratry imports 
fraud, and he who commits a fraud may properly be 83^f to 
be guilty of a neglect, viz. of his duty. 

5. Loss by Fire . 

Fire is expressly mentioned in the policy, as one of the 
perils against which the underwriters agree to indemnify the 
assured. 

In an action on a policy ®, where the loss was stated to be 
by fire, it appeared that the ship in question having been 
chased by an enemy of superior force, the captain, in order to 
prevent her from falling into the hands of the enemy, set her 
on fire. It was holdcn, that this loss was covered by the 
policy ; Lord Jillcnborough, C. J. observing, that if the ship is 
destroyed, it is immaterial whether it is occasioned by a com- 
mon accident, or by lightning, or by an act done in duty to 
the state. * Nor could it make any difference whether the ship 
was thus destroyed by third persons, subjects of the kingf, or 
by the captain anil crew, acting with loyalty and good taith. 

’ rire was still the causa causans , and the loss within the perils 
insured against. 

. If a fire arises on board a ship from the damaged quality of 
the (foods insured, the underwriters are not liable; but if the 
loss is not so occasioned, the policy Will not be vitiated by 
the non-disclosure of the condition of the goods to the under- 
writer". 

• 

I Knight ?. Cambridge, Lord Raytn. n BoyctV Dubois, a Camp. N. P. C. 

1349 ftttr. ssi. s Mod. arm. iss. 


t»» Gordon v. RiiufutorUm, I Cotup. 
N. IN C. 183 
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V. Of total Losses and Abandonment. 

A 'total loss is of two kinds ; one, where the whole pro- 
perty insulted perishes;* the other, where the property exists, 
but the voyage is lost*, or the expense of pursuing it exceeds 
the benefit arising from it In the latter case, the assured 
may elect (27) to abandon to the underwriter all right to such 
part of the property as may be saved, and having given due 
notice of his intention to do so, the assured will then be en- 
titled to demand a compensation as for a total loss; but if the 
assured does not in fact abandon (28), Or if he omits to give 
the underwriter notice (2H) of his having abandoned, or if, 
being required by the underwriter to assign over his interest 
m the property insured, he refuses to do so p (80), he will not 

o If the voyage *>e defeated, it is the Royal Exch. Ass. II. R. StUltifpi 

same thiug for ibis purpose ntt if the al Serjeants' Inn, before bM. T 

«hi|i lie lost. l4in rente J. ST. It. 55 0 s. 

425, But sec Parsons v. Scott, 2 p Havelock v. Rorkwood, 8 T. R 25*. 
Taunt. 353. and Anderson v. Wallis, more fully repotted b> N. Anlieson, 
3 Camp. 440 3 Manic AvSelwyn, 240. svo. J800. 
and post. p. 9 ] I . Si c also Hunt v. 


(27) The atsurid is not in any cose bound to abandon. See i;> 
East, 15. 

(2ft) Au insurance wav effected on some hogsheads of suguron a 
1 ovage from Ostcnd to I lavre. Tlie teasel sailed from O^tcud, huf 
was forced on shore, and the cargo damaged. The assured wrote to 
the underwriters, to inform them of tin* circumstance',, and of the 
injury which the sugars hud sustained. The underwrite rs in an- 
swer desired, *• that the assured would do the best with the damaged 
property,'* It was holdcu, that the letter, coupled with the answer, 
did not amount to abandonment. Thelluson v. Fletcher, 1 Ksp 
N. P. C. 73. per Kenyon, C. J. 

(2<t) Notice of abandonment is necessary, although the ship and 
cargo have been sold and converted into money, when the notice of 
the loss was received. Iiodgsou v. Kiackiston, Park, 17*2. a. 11 . 

(30) In Havelock v. Rock wood, the insurers offered to settle with 
the insured, he first making an assignment of one-fourth part of the 
value of the »sbip for thnir benefit. The sum insured not amouritittg 
to one-fourth, the plaintiff declined making the assignment. The 
court were of opinion, that, under these circumstances, the atmuntid 
could not be considered as having abandoned ; Kenyon, t\ J, ob- 
serving, that the refusal to assign seemed to him to lie equivalent to 
a refusal to abandon ; and Grose, J. intimating, that there should 
have been an offer on the part of the assured to assign such part as 
he was entitled to. See Atcliesou's Report, p. 18, 
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be ehtitlai. tp claim as for a total loss ; unlestj-in the conclu-* 
siou, tlierebe an actual total* loss’. 

i 

Insurance on goods. The vessel was wrecked, part of the 
goods were ipst, and part got on shore, but (whilst on shore) 
were destroyed and plundered by the inhabitants df the coast 
of the Isle of France, so that no portion of them, came again 
into the possession of tiie assured. Held * that this Uras a f 
total loss by perils of the sea, and no abandonment was 
necessary^ ' ’ 

When the assured has received intelligence of such a loss 
™ entitles him to abandon 1 , it is incumbent on hiq^to make 
election to abandon, and to give notice therm' to the 
under^Kfitcr within a reasonable time 1 (31), after rfeceipt of 
the intertig^nce ; otherwise the assured will be considered as 
having w^ved his right to abandon, and in case any part of 
the property insure! be saved, he can recover as for a partial 
loss only. J 

Abandonment is necessary to make a constructive toUMoss ; 
but if thev^ be an actual total loss, the circumstance of the 
assured saving previously given an ineffectual notice of afyrfn 
donmen|t,will not prejudice hi* claim u . 

WlieiTc* a ship was chartered from Liverpool to Jamaica, 
there «to take on hoard a full cargo for Liverpool, at the cur- 
rent j^atc of freight, to 1 >e paid at one month from the dis- 
char*£t* °f her cargo- at Liverpool ; ^ml the ship-owners ef- 
fected a valued policy on the freight, at and from Jamaica, 
uo her port of discharge in the united kingdom ; and the ship 
arrived at Jamaica, and, after taking on board one-half of 
her cargo, was lost by storm, the remainder of her cargo 

6 

q Mi lli'ti v. Andrew*, 15 F-nst, 1 j « Mitchell v. Tilie, i T. R. 60s. All- 
1 Buiidrclt v. Hi'iitigg, l jolt's i\ I*. wood r. Hcnckell, l»aik, 17a 

C 1 it), C. B. iiihbs, C. J. t Barker v. Blakes, 9 Eunt, 

11 Mellish v. Andrew h, 15 hast, 13. 


(31) “ A 11 abandonment must be made within a reasonable time ; 
and I rather conceive that it is the province of the judge to direct 
the jury ns to what is unreasonable ti mfty ttfider the circumstances.*’ 
Per Lord Kllenborough, C. J. in A&dersou v. Royal £\cli. Ass., 
7 East, 43. cited by Ld. E. in 0*vy v. Milford, 15 East; 503. 
** The assured must make his election speedily, whether he will 
abandon or not. lie cannot lie by, and treat the loss as an 
average Iqss, and take measures for the recovery of it, without com- 
municating that fact to the underwriters, and letting them know 
that the property is abandoned to them.” Per Lord Kenyon, C. J. 
iu Allwood- v. Ileockell, Park, 172. 
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Wing on shore and ready to he shipj^eJ : held that the assured 
were entitled to recover, as for a total loss*, 

It may be collected, from the two following eases, uinUv 
what circumstances the assured may elect to abandon ami 
claim as fof a total tow. 

* 

A ship was freighted with fish*, and was insured on a 
voyage from Newfoundland to the port of discharge m Por- 
tugal or Spain, without the Strcights, or England. During 
the voyage a violent storm arose, in eonsequenre of which 
it became necessary that part of the cargo should be thrown 
overboard, and the ship was so much disabled as to fender it 
necessary fbr her to go into port to refit; but lieforesht* could 
reach any port, sfoe was captured by the French, who took 
out nearly tin* whole of the crew, and sent them into Prance, 
The ship having remained eight days in possession of the 
enemy, but not having lx*en carried imo port, nor within the 
enemies’ tied, was recaptured and brought into Milford 
Haven. The assured immediately gave notice of their inten- 
tion to abandon. The remainder of the cargo was spoiled 
whilst the ship lay at Milford Haven, and before she could lie 
refitted. It was hidden, that the loss being in its nature a 
total loss, at the time when it happened, tile assn red. had a 
light of election to abandon; that the subsequent title to re- 
si it lit ion, ariN«ug from the recapture of the slop, whirh ica\ 
not ci a situation to pursue her rof/zige, could not take away 
a right wsted in the asMifc'd at the tune of the capture, and 
consequently that the assured hating given immediate notice 
of abandonment, were entitled to recow r against the insurers 
for a total lo^s. 

A ship and goods wer*’ insured fora voyage from Mount- 
sermt to London*. The ship was taken by an enemy who 
took out all the erew, part of the cargo (which consisted of 
sugars) and the rigging. She was afterwards recaptured and 
carried into New \ ork, where the (upturn arrived on the 
2,'jd of June, and taking possession of her, found that part of 
what had been left of the cargo had been washed overboard; 
that 57 hogsheads of what remained were damaged, and that 
the ship was in such a state, that she could not hi* n paired * 
without unloading her entirely. The ownm had not any 
storehouses at New Kork, wtfere the sugars could have been 
deposited while the ship was repairing, nor any agent there 
to advise the captain. No sailors were to be had. There- 

x Oaviiiioo v. Willasey, I M, k 9, 313 
y Gust v. Withers, 2 Burr. 083. 


* Milles r. Fletcher, Doug. 230. 
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wait an fsti&argo on all vessels at NeV York until tjie 27th of 
December, and by the destihation of the ship, she was to 
have arrived at London in July. Thus circumstanced, -the 
captain sold the cargo, and contracted for the sale of the ship, 
conceiving* that he was thereby acting stost ^beneficially* for 
his employers. The captain did not know^of" the insiirance. 
The assured, upon receiving intelligence of what the captain 
h$d done, offered to abandon ^to thef underwriters, and made 
a demand as for a total loss. An action having been brought 
tjp enforce this demand, it was holden, that the assured were 
entitled to recover as for a total loss ; Lord Mansfield, C. JL 
observing, thkt it had been laid down, “ that if the voyage 
was lost, or not worth pursuing, if the salvage was high, if 
further expense was necessary, if the insurers would not at 
all events* undertake to pay that expense, &q, the insured 
might abandon, notwithstanding a, recapture.’* 

It may be observed, that the preceding cases were cases 
of peculiar circumstances, that it ought not to be inferred 
from them, U\at in the case of a mere capture, followed by a 
recapture, that the insured may, after the recapture (3$) 
abandon, and demand as for a total loss. The impropriety 
of making such an inference will appear from the following 
case: 

A ship, valued at a certain sum“, was insured on a voyage 
from Virginia or Maryland to London; during the voyage, 
the ship was captured by the French, who took out nearly 
the whole of^tUe crew, and put in a prize-master to carry 
her to France. Having remained 17 days in possession of 
the enemy, she was recaptured by an English man of war, 
and carried into Plymouth, whence she was brought into 
the port of London, by the order of the owners of the cargo 
and the recaptors. *The assured having received intelligence 
of what had happened, gave notice to the underwriters of 
his intention to abandon. It appeared, that no damage had 
been sustained frrfhi the capture, except what arose from 
the temporary interruption of the voyage, and a charge for 

, > v 

a Hamilton v. Mendez, 2 Burr. ItyS. I B 1 . R. 276. 


f3i) The assured, upon intelligence of a capture, may abandon, 
and claim as for a total loss. Admitted per Lord Kenyon, C. J. in 
M‘ Masters v. School bred, l Esp. N. P. C. 237 ; but if they ne* 
glfcct this opportunity, and afterwards the ship is recovered, the 
assured can only claim for the loss actually sustained.. S. C. 
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saltage, which the underwriter bad offered to \&\t The 
cargo had been delivered to the freighter*, who had paid 
freight for the same. - An action 'having Wen brought, m 
which the ^assured * claimed as for a total loss, it was holden, 
that* in cases of insurance, the plaiptifl’s demand is for an 
indemnity, consequently his action must be founded upon 
thd uafture of the injury sustained at the time of action 
brought; that ? as it was repugnant, upon a contract of in- 
demnity, to recover as for a total loss/ when the tinal event 
had deckled that the real injury was an average Joss only, 
the plainer, in the prcucul case, was entitled to recover for 
an average loss quIv. At the conclusion of th$ judgment. 
Lord Mansfield said, that the court desired it to be under- 
stood that the only |>oint determined was, “ that on a va- 
lued ^policy, the plaintiff could not recover more than the 
actual loss, which had happened at the tune when he chose to 
abandon.” 

Aiate decision on this subject, and which was admitted to 
be new* in* specie, must not pass unnoticed. The defendant 
had Subscribed t\Vo policies 6 , one on ship, and the other on 
freight of the same ship, on a voyage front* Liverpool to Ja- 
maica. The ship was captured on the 2ist of September, 
and recaptured on tin J >th; after which, the plaint iffhaving 
received intelligence on the 30th of the capture, hut not of 
the recapture, gave notice of abandonment on the 31st, winch 
he | >ci severed in alui the fill i of October, when news of flu* re- 
ca|Uure armed, and that the ship was safe in a |>ort m Ire- 
fand, hut which notice the underwriters did not accept. And 
it appeared, that instead of a total loss, there had been only a 
small part laf l«*s of 13/. and a fraction, for salvage and 
charges on the policy on intight, and 13/. and a traction on 
the ship and policy, and that no damage whatever was sus- 
tained by the ship m the possession of the enemy. The 
question was, whether that which in the result turned out 
to be only a partial loss to a trilling extent should, because 
oi* the notice of abandonment given when a total loss ap- 
pealed to exist, be recovered a6 a total loss. The court were 
of opinion, that they mwfc Joule to the real nature of the ton- 
tract in a policy of msurianep, which was nothing more than 
a contrail of indemnity, atwi^eonsequentiy, as that which was 
supposed to be a totfli loss at the time of the uotn e of aban- 
donment first given bad ceased; as only a small loss had 
been incurred in the salvage; ttapwas the ital amount ot tho 
indemnification which the piamtirt* was mtitled to receive 

b Ba*.'*'. '».*?« v V-i- 
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tindfcr this contract of Indemnity. Lord Filcnhorough ob- 
served, ** tlwt it hag Been said in argument, that the offer to 
abandon having been rightly made at the time, a right ofao 
lion vested in the assured, which could not be defeated by 
the subsequent events; but that proposition is not only hot 
true in the whole, but ft is noUtrue i it" imparts. The-effcct 
of an offer to abandon is truly this, that if the* oiler appear to 
have been properly made upon certain supposed' tacts which 
turn out to Untrue, tlfh assured has put himself pi a condition 
to insist ypoii ids abandonment} Jmt it itf not ciuj^igli that it 
was properly made upon facts, which were supposed to exist 
at the lime, ,jf it* iufti'out that no such faots .existed^ or that 
other circumstances J>ad occgirnl which did not justify such 
abandonment*, Lt may Jbe said to he properly made upon no- 
tice received, foul bona Jhlc credited, by an assured, of his 
ship having been wrecked,* Whether such intelligence were 
true or not, apd though the letter conveying it turned out to 
be a forgery:. and yet, clearly no right of action would vest 
in him, founded upon an abandonment made upon false intel- 
lfgencc,and without any tiling, in fact, to warrant; the giving 
of such' notice. What i% an abandonment more than this, 
that the assured, having had notice of circumstances, which, 
if true, entitle him to treat the adventure as a total loss, he, in 
contemplation of those circumstances, casts a desperate risk 
on the underwriter, who is to save himself as well* as lie 
can? But does not. all this prtsume the existence of those 
facts on which the right accrues to him to call upon the un- 
derwriter for an indemnity? And if they he all imaginary, 
or founded in misconci ptiou, or if at the time it had ceased 
to be a total loss, and there he no damage to the assured, 
or at least if the only damnification arise out of the very ac l 
(the recapture) which, saves* the tiling insured from sus- 
taining'u total loss, the whole foundation of the abandonment 
fails.” 

The loss of the Voyage o< enrolled by the detention of the 
ship will not enable the owner to recover upon a policy on the 
ship as for a total tpss, the ship having been released before 
abandonment*. # ■ . *< 

Where the ship was wrgcked, but. all the goods were 
brought on shore, though in* a very damaged state, so that 
they iiecame unprofitable to the assurra 6 : held that the un- 
der writers on thf* goods, # ho were freed by the policy from 
the particular average, could not be made liable as for a 

total loss, by a not ice of abandonment. 

, <. 

J» Cartons ▼. Scott. a Taunt v Thompson v. Hoy. Ex. Ass. Comp. 

, l<i 314. 
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Policy of assurance On goods (copper and iron) ataiid inbtifc 
London to Quebec, Warranted free of particular overage, and 
the. ship, owing to $e& damage in the course of her Voyage, 
was obliged to run into port and undergo repair, ;yul some 
part of the goods were damaged, and tlfc repairs detained her 
so lon«r as to prevent her reaching Q. that season, and no oilier 
slyp could be procured at that or a neighbouring port to for- 
ward the cargo in time, so that the voyage was abandoned, 
and the ship afterwards sailed jtm unollitT voyage: held 4 that 
this Was not loss of the goods, and that, the assured 

could not abandon. ’ 

Insurance on ship. The ship during her voyage, while 
loading her homeward cargo, was seized by the crew and car- 
ried away to a distant country and her cargo plundered, and 
the ship deserted, but was afterwards renvken by another 
ship, and was brought with a srtiall remaining part of her 
cargo to an Kuglish port (not the port of her destination) and 
part of her rigging was gone, and she could not be made fit 
lor a voyage again w ithout considerable expense in providing 
a crew and stores: held* that this was not a l6tal loss so as 
to entitle. the assured to abandon after notice of the recap- 
ture. 

Upon a hostile embargo in a foreign port/, the ship-owner, 
who had separately insured ship and freight, abandoned 
them to the respective Hiiiderwriti rs at. the same time; tljc 
abandonment was accepted by the underwriters; afienvards 
tiie embargo was taken off, and the ship eifynplctcd her voy- 
age and earned freight. The freight having been paid by the 
freighters to the underwriters on the ship, the ship-owner, 
the assured brought an action against one of the underu ru- 
ns on freight., claiming as tor a total lo.-s; it was lioldcn, 
that the assured could not recover, the freight having hem 
in fact earned: or supposing it to hn\V !»eru in any other sense 
lost, to tin* assured, by the abandonment of the ship to the 
underwriters thereon, ft was so lost, not by any peril insured 
against, but by the. voluntary act of the assured in making 
such abandonment, with which, and the consequences thereof, 
tin* underwriters on freight had not any concern. 

Policy on fruit fipotru Cstdiz to London, with the usual 
memorandum*. lathe course of Uuvvoyago the fruit was 

d Anderson v. Wallis, 2 Maule & S-|. e FafLnrr v. Hitcliir, 2 Manic & Scl- 
uyn, 210. recognized in Kvcrtli v. 

Smilt), a Maule & Setv.'yiri 273 . and i M'C.’arthy v Abel, 5 Baat, 333. See 
in limit v. Itoyal I'xcliangc As- p<*t. C v lm;'i«on. 
suratue, U. It. Sitting **4 ScijeauU’ % Dy'un v. itofferoft, 3 Hot. St Pul. 
tun Kfurc E., T. iO O'. 3. 47 !■ 
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^scMnucb damaged bv the sea-water that it became rotten and. 
^tunkv ^nd on the snip’s arrival at an intermediate poirt, into 
Which she was driven, the government of thd place prohi- 
bited the landing of the cargo. The ship also, "being too 
much damaged to proceed on her voyage, was sold, and the 
cargo necessarily thrown overboard;^ was holden, on a 
fca$e reserved, that the assured were entitled to recover for a 
total loss; and Chambre, J. said “the ship is expressed* to 
have been so much daniag^l that tfhe could not proceed, 
but was sold; now this must certainly havfe.made a com- 
plete end of the voyage. We do not dbnstrue special cases 
so strictly as> wc do fecial verdicts; on the whole, there- 
fore, it seeing to be that the loss,was total, and though the 
cargo might be said to exist in specie, yet in value it did 
not exist at alk ? If that a be so, the inference of law is plain. 
What is it against which the underwriters protect them- 
selves by the memorandum? Against partial, damage. 
For what reason? Because, as the commodities, enumerated 
are perishable in their nature, it might be impossible to as- 
certain, with* exactness, what part of the loss arose from 
the nature of the commodity, and what from seapdamage. 
If ever there was a case of total loss, it certainly fs the pre- 
sent/* 4 

After satisfaction made as to the goods themselves 11 , if 
restored in specie, or compensation made for them, the as- 
sured stands tis a trustee for the insurer, in proportion for 
what, lie has paid. * 4# ^ 

A ship-owner having chartered his ship to J. S. 1 insured 
the ship and freight with different sets of underwriters. 
Having notice of an embargo laid on the ship in a foreign 
port, heabandbned the ship and freight to the respective un- 
derwriters, and received the whole amount of their sub- 
scriptions as for a total loss; first undertaking, by a memo- 
randum on the ship policy, to assign to the underwriters 
thereon Ills interest in the ship, and to account to them lor 
it; and afterwards undertaking, by a similar memorandum 
on the freight policy, to assign to the underwriters on 
freight all right of recovery, compensation, &c. The ship 
having been afterwards liberated, returnted home, and earned 
freight, which was received by/the assured; it was luolden, 
that however the question of prior ityas to the title to the 
freight might have been, as between the different sets of 


h Randall e. Cockrsa, 1 Vet. 9s. i Thompson ▼. Rotcroft, East, It. 

* 34. See also Leal ham v. Terry, 

3 Dos. & Pul. 479. 
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underwriters litigatl^ <mt\of #|fe »m$3 fupd, fpj&owcvec 
eight of arguttajit ltf^t/prepooiferuU jifelroglr of the 
underwriters on the iMf> (33), y Jthfcfr the wkwmr Who had 
received the freight,' was^at aj^evtritSiti^h'pn hi^ expiess 
undertaking to ^ over Wrtlid uiiMejfwmefs ou fjtfeftt. 
But m ^subsemieijir tmv k t winch. ar# Jtw* tne sam^ emfor- 
go, it was IioliWO) that although the nn^enfrnfci{f oh fadrat 
was entitled to recover the fright received hv the aaftujrad,* 
ye£ the assumi might deduct out of it tl^L) lowing ex- 
penses : lie causes »hip and crew iif the fiiragu 

port, including port rhaiges, (besides the vxpeulffl^l Jltip* 
j)fhg \he cargo,* -whit It <*xdustvely Monged\> JWr jmder- 
writefsj'bn freight). 2. fhsurance thereon. jptt and 

provisions of crew from their liberation itj tta fojyigy port* 
till their discharge here. 4. *Wa£es ( provisions vfer® suJJi- 
plied by the foreign govcnmfcift) to tlje crew during tKfeir 
detention. But it w as further holden, .thut flip assured was 
not untitled to deduct out of such freight . 1* Charge# paid 
at the port of discharge ou shipXftid cargo. 2. insurance on 
sfeip, 3* Diminution in value of ship aud t&ckljj by wear 
and tear On the voyage home. r * 

In cage of a total loss, where the polic y is a valued policy, 
the value inserted m the policy must be paid bj the under- 
writer. 

Goods protected by a^alued policy, bung < a paired, are 
condemned as law fidjirue, the captois laying Jitigtit. The 
assured may recover as tor a total toss 1 . 

Where the* subject matter of the insurance is at fust oi 
the value mentioned in the policy, and theit* is not an) im- 
putatioh of fraud, the undetyvriter will be botind, in case of 
a loss, by the valuation in tile policy^ although the logs hap- 
pens at the Jatter end ol the voyage, 4t urfueli time tile prv- 

L .slinrp v. OJaiUtuiir, 7 LhsI, j 4 1 M«rjilmll %» Pmkri, j C»m p N P 

C 0 0 % 

( 33 ) See Sharp v r Gladstone 7 Hast, 30 . $hei<^Lord Ellen bo- 
rough, C. J. oliwrved, to the gt nernl <]Ur*ti<$fe, whether un 

alaindonment could bginaatto the underwriters on freight alter 
abandonment to the uiulepvntet# du ship. In* doMind to be under* 
stood a-* giving no onimou. - But in Cane v. th&vidsoti, B. K.^Jb. T. 
5 f) Geo. 3., it a as determined on a apenal case tfifcrfhe jnsure/ of 
ship to whom abandonment is made is entitled to freight, though 
the freight has been abandoned to The insurer on freight.* Per 
three Judges. — Buj ley, J. dissent iente.— -N. On the lartday of the 
term leave was given to turn this case mUra special verdict* 

VOL. 11. s 
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petty infitedit^onsSlpfi tWjt dimimshed in value: as where 
an maufuce ^r*s ma$e on sbip # , stores, aud provisions, 
valued, on a certain voyage, and the ship founded on 
* he jf arrival at the port of discharge : it was holden, that the 
<lossf "bfeing total, ftijd no frapft* the uiMta^ter was liable to 
pay the value inserted* in the policy* although it appeared 
that provisions to the amount of halt mat vaiye liad oeen ex- 
pended (34). 

In an actioivupon a valued policy, the defendant 4 paid into 
court 30£*pcr cent. It was contended, that as the* cdfrtract 
admitted tne \jalue, and as the payment of money jnto court 
admitted the 4 " contract, the defendant had made an admis- 
sion, which* furnished at least if prima facie case’ ffir the 
plaintifl^of a total loss to the amount insured, and that it 
was incumbent on the defendant to shew that the loss was 
less than the whole value in the policy. But the court were 
unanimous, that the defendant's rule was merely an admis- 
sion that a Itfss of 30/. per cent had been sustained and no 
inore p . 

* > r 

WlierQ’tlu rc is not any valuation in the polidy, the prime 
cost, or invoice price, together with all charges until the 
goods aie put ou board, and the premium of insurance, will 
be the foundation upon which the loss shall be computed. 
If part of a cargo, capable of distinct valuation, be lost, the 
value of such part must be paid. 

Where there is insurance on goods*; as may be thereafter 
declared and valued, the assured may, by duly declaring and 
valuing before the loss, make it a valued policy ; but if the 
assured do Qut so declare and value, it is then an open policy, 
and the inUrest must b$ proved at the trial 4 . 




VI. Of partial Losses. 

a partial joss upon a ship orgogj^ is such a proportion 

ft Shftwe v Felton, 2 East, 109. _ 3 Oiftip. W. P. C. 

p Racket v. Palsgrave, 1 Taunt. R. 4 gf !$k £ 

4 19* r MwftftkSdS. 

q Per Lo^tl lltlenjpurougli, C- J. Har- 


(34) *• Valuation ut the sum insured is on estoppel iu case of a 
total loss.'* Pet Ltc, C#J. in Erasmus v. Bank, M. 21 G. 2, ami 
Suitln.FUfxni)* Dec. 13, 1747. 
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of the prime cost as ia equal to the diminution IftWie occa- 
siooed by the damttgc. 

' In the case of ^ partial lo$s\ although the policy Ik?* a 
valued policy, yet the computation must be by the real in- 
terest of the assurajbn board; and not by the value in the 
policy? dipt is, the policy,, notwithstanding the valuation, 
must be considered as an open policy. 

In the case of a partial loss upon goods, by sea damage, 
the rulQ is, that the underwriter is not to be subjected to the 
fluctuation of the market*, and that lu* is not liable- for any 
lossnxhifch may be the consequence of the duties o* dia rges 
to b* paid after the arrival of the taniinodity the place of 
its destination. Hcuce, m computing the axerage in u cast* 
of this kind, the difference, between the respect i\e gmw 
proceeds (36) of the damaged goods, and of the goods if 
they had arrived sound ot the port of delivery % must In.st be 
ascertained. Then, whatever aliquot part of the gioss pm* 
<eedtfof tne sound commodity at the poll of dilixery such 
diftiprenye constitutes, tin* same aliquot pint ot tin* original 
value Tfriil be the sum tor which the nuclei \x riter will he lia- 
ble: t. g. Suppose a hogshead of sug.u is insured on a voy- 
age From London to Hamburgh: the onguial value is 3d?.; 
being deteriorated liy sea damage, the cross piocoeds at 
Hamburgh amount to 4()f. whereas, it the sm*ai had not 
been damaged, tin* g loss proceeds would liaxe iimountulto 
- <)/• The diilcience is 10/. 01 one lilt h part ot 'jo /. 'I tie 
sum then lVhich lh<* underwriter mint pay, xxiil Ik* oin^tittli 
of 3<)/. the original value, or <»/. In easts xxlnie th. sums 
uie more complicated than in the prcudnig*inst\m e, the 
tabulation may be made as follows; as the gloss ppu eeds 

h Lc C i as v llu '1 k<, Maihli ill t la-wm t Ttiirko, il»HO*lH»; 


(35) Itxxas solemnly determined m Johnson v. Sluddon, 2 Past, 
.581. lecogniMtl in I tuny v. Koyal K\. Ah h . 1 lio*. ^ Pul. ms. 
that the gross. proceed**, and not the net ptocceeK must be tak« u 
the basis of the calculation, A caigo insured by A x.diit.l polity 
%XHS couiibCuted abroad fern) Hold*; hut the ewtny |w*inuDi d lh»* 
Jbiugai consignee to retaiu ftbm the proceeds the amount ul hi* 
a< eeptariecs which he bad previously jaiid : tht* a -nw*l n**t bat- 
ing abandoned, the loss became partial oulx, and the .inured was 
lioldcu to entitle^! to recover from the undeiunr* i a muii bear- 
ing the same proportion to his suhsciiptioti as tin In*-* ulti until) 
sustained t»ore to the whole value in the po(i«y • 

* GoUUniid v. Gtflic*, 4 Taunt &r«r 

S 2 
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of the jptttd. ?fr ''thekrcfcs proceeds of the damaged 
: "t* original $!$tlue* ; j Jk fourth quantity,^ which 
being fottnd by the nrid of three* must be subtracted from 
the prime cost, and the difference will be the average less or 
•umNbr which tbe^nderwt^tr is chamte)!^ 

T*h<? proportion of loss is caIculate^fel?Jbgh the same me* 
djum (that is,, btf djfaiphring the selling price of the sound 
Commodity w/th' the damaged part of the same commodity 
at the port of delivery) whether the policy be valued* or 
open** But the proportion of loss, when ascertained, is 
appliedtft# * different standards of value. For the original 
value fit the*'ase of *a rallied policy is the valuation in the 
policy*; but hi the case^f an open policy, the prigiftfcPvalue 
is the invoice price at fhe port of delivery, including pre- 
miums of insurance and commission. 

In an action on a policy on ship and goods, warranted free 
from American condemnation, it appeared, that the ship and 
goods were damaged by the perils of the seari^ and were 
afterwards seized by the American government and ‘ con- 
demned. dt was holden, that the total loss * bjr subsequent 
seizure and condemnation took away from the assured Hie 
right to recover in respect to the previous partial loss by sea 
damage y ; inasmuch, as the immediately operating cause of 
total loss was one from which,, and its consequences, the 
underwriter was by express provision in the policy exempted; 
and as the other antecedent causes of injury never produced 
any pecuniary loss to the plaintiff; and as there never existed 
a period of tune prior to the total JbB8, in which the as- 
sured could j^ave practically calffed on the underwriter for an 
indemnity against the temporary and partial injury. 

The liability* of the underwriter is not restricted to the sin- 
gle amount of his subscription*, but he may be subject 
either to several average losses, or to an average loss and total 
loss, or to money expended and labour bestowed about the 
defence, safeguard, * aqd recovery of the ship, to a*much 
greater amount than the subscription; and it shall be reco- 
verable m an average loss. 

u Iwiii v. Rutkcr, 9 Burr 1167* r. Portion, 4 Taunt 

x l T «b«r r. Noble, !3 Hiatgllsri. t# 7 : 

y Liviv > Jtittii, hi timst, 0*1. 



INSCftMftfc 


9X1 

i 


VII. Of^^juslnteni. 

The adjustnig^«£a lost i4/the setting and nscorujnuia 
the amount of tlrCyjpeinnity which the mured*, after all 
allowance? and deductions are maefe, if entitled to receive 
untjpr the policy, and, fixing the proportion which each uh* 
derwriter is liable to pay. ' * 

Ah adjustment being indorsed on the policy„a»d signed 
by the underwriter, with a promise to pay in a- giwSp time, 
is to be considered as a note of hapd K , but it dbgp noLlequire 
a statarp*. If the underwriter refuses to pay, the* assured 
may declare on the policy, and give the adjustment in evi> 
deuce (proving the signature) -as an admission of ail the facts 
necessary to be proved. It is not neoassary, although usual 
at this day, to declare specially on the adjustment*. The* 
adjustments onlys prima facie, and uot conclusive, evidence 
against, the underwriter. 

J&ende where the witness', who proved the adjustment, 
swore -that soon after the underwriters hud signed it, doubts 
arose in their minds as to the honesty of the transaction. 
Lord Kenyon, C. J. was of opinion, that in such case the 
plaintiff should produce other evidence, and that* shutting 
the door against inquiry, after an adjustment, would be put- 
ting a stop to candour and fair dealing amongst the under- 
writers. The court afterwards, on a motion for a new trial 
concurred in opinion jvitb the chief justice. 

Case upon a policy of i durance upon the ,fliip Valiant*,' 
and goods, " from London to ^Leghorn and Naples, or 
Naples and Leghorn, both or either, with permission to join 
convoy in the Channel and to call at Gibraltar.” The plant- 
till' declared for a total loss by penis of the sea. A broker, 
called on the part of the plaintiff, said, that lie. had effected 
the policy, and that it had been subscribed by one M’Clery, 
as the defendant’s agept. That after the loss then was laid 
before the agent a fjjptdation of all thet papers which had 
come to his (the hands, and that' the agent might 

have examined Ikes ffmplened, and that he signed the 
adjustment It was theifKproposed *to call M'CJery, but 

a Mush $80. d Per Kenyon, *0. J. in RUf(n y. 

b Hog v. Gmiiduey, Benwea, 310. Lee, Maytor, Pork, no. 

C« J. | S< Cn 

c Per io Wiebev, 8i»p> f OeGimm v.Gilbriitb, Park, no. 

mb, London Sitting* after M. T. g VoHrr and another v Ortfitbc, Lon- 

41 <3. 3. MSS. don Sitting* after M. T. 41 G. a. 

B. R. Ken) on, C J. MSS. 
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that be#a8 

ested wRd^^ K«nyji%^Jrli^^^dled the Ql^gpsSotf 
servigg, that bowser fus cQg&forin the tnanalmni^ht 
operate on hig^igplfagB anti tifect his credit*. he di3,nO§wink 
be. had such Jm^jTO^rest m jib ren$Q9r$im incompetent. 
Af'Cleiy was theri called, who said, lead the protest 

ini cursory maiiner^. and that, when he came to the average, 
observing the accounts to bo correct, and not then knowing 
what he hud learned afterwards, viz. that some vitriol had 
been stowed hi an improper part of the ship, he sigued the 
adjustmcnL^K envoi), C. J. “ When I lirst came into this 
court, I was told that an adjustment was conclusive evidence 
againsf'a defendant My mind revolted at this proposition, 
and I then went to the extent, and perhaps 1 have gone far 
enough, off saying, that if there had been aijy fraudjjractised, 
or if there had been^any misconception of the ljglv or fact 
upon which the adjustment had been made, the Ajfelerwriter 
should not be absolutely concluded by it; but ett I say in 
this case, that a merchant in the city of Londqnf when pa- 
pers were laid before him, and he had an opiwrtttnity of ex- 
amining them, signed the adjustment inconsiderately 
Verdict for the plaintiff. — N. The defendant was not pre- 
pared to prove, that the vitriol lmd been improperly Stowed; 
See Christian v. Combe, 4 2 lisp. N. P. C. 48P. to the same 
effect. 

Since these decisions, a case has occurred, viz. Herbert v. 
Champion, l Camp. N. P. C. 134, in whichLonl Kllenboiough 
has expressed a clear opinion, that aiyidjiistmeut is merely 
ail admission on the suppositiompf thtrrrutit of certain farts 
stated, that the assured arc entitled to recover: and although 
it is incumbent on an underwriter, who has once admitted 
his liability \iy an adjustment, to make out a strong case, yet, 
until .actual payment of the money, he may avail himself .of 
any defence, which either the facts or the law of the case 
will furnish. 

In Shepherd v. Chcwter, 1 Camp. N. P. C. 574. it was 
holden that an adjustment was not binding, although the 
underwriter, at the time of signing Eljf bful an oppprt unity of 
becoming acquainted with the historjM&f thte voyage, and the 
circumstances attending the loss, his attention not having 
been drawn to the fact which discharged his liability to the 
‘assured; Lord Ellenborough, C. J. observing, that the ad- 
justment was primii facie evidence against the detendaut, but 
it certainly did not bind him, unless there teas a full dis- 
closure of the circumstances of the case : unless they were 
all blazoned to him as they really existed. But see Mr. 



Can^beirs iMfte on thw c^^inu^rWd^ hedta* shewn, that, 
upoafcrinciples of law, n ^er^a^jufitment is notik*n% case, 
or undjfer^ny circumstance ^ thatthe utmost 

effectwhich can h&given,to 4£4k to transfer tiie burthen of 
proof from the fif^m to tihe^ilQ^en^itie^ The doeprinu 
laid down by Loi^^Hfehborotigh, in Herbert v. Champion, 
certainly supports theargument of Sfiv Campbell : but the 
expressions used by his lordship in $bej»h£ra v. Chewier, 
seem to re-establish the opinion delivered by liotd Kcpyon in 
Voller v. Griffiths, and Christian v. Coiiibcl Itisto be 
lamented that on a subject of so much importance hitherto, 
there has not been one solemn decision, and tjiat thp law 
relating to the operation and eiTect of an ^yustmerit/is still 
to be gleaned from the fluctuating opinions of three or four 
judges sitting at Nisi Prius. 

A ship was insured, warranted free of capture in port*. 
A letter announcing her capture, stated it to be in port, on 
which the ^underwriter and assured adjusted; the former 
returned, and the latter received back the premium. It. 
afterwards appeared the capture was not iu port. Hi Id, that 
the assured was not precluded by the adjustment mid repay- 
ment from recovering on the policy. Whether l lie under- 
writer’s name had bee»u struck off tin* adjustment only*, or off 
the polity also*. 


VII r. Of the Ttem&ty hy potion for Breach of the Con v 
tract of Insurance , and herein of the Declara- 
tion — Pleadings — Consolidation Rule . 

Tice usual remedy or form of action against the insurers 
or underwriters, to recover a loss upon a policy of insurance, 
is an action on the case, founded upon the express special 
undertaking of the insurers who have signed the polic y, or 
(as it is ^chnically^^Iled) a special assumpsit, adding h 
general indebitatgp assumpsit with the usnal^iuoncy counts, as 
they may become neceftsary^n case the pol Icy should he con- 
sidered as void, ap4 the assured entitled to recover the 
premium. 

The policy must be stated in the declaration, and it must 
be alleged, that it was signed or subscribed with the name of 

h Reyncr r. Hall, 4 Tauut. ?}3. * lt>. 

. lb. 


'fito tOSdktNCK 

brought that iiypon- 
mdmtiouil®SW the deteUHthe 

< premium, % dfiJMffil f he^^jwlitftkeo to ind^M^tbe 
asBureAag aiw ' j j ljt teseesr tUmS ^L in the policy; twtthe 
goofa \vare*$wl|^ board the ship 

to the amountof t ffr(u e. the (36); and 

fufther it mnst te jj^tted, that the plaintiffs were interested 
W) therein, hnle^p@^ insurance; be on a foreign ship, in 
which .case an "averment of interest is not accessary (38). 


(93) ^In function on a poUcv of insurance on indigo and bale 
goods, after Setting ^ut the potufy. it nos averred in the declaration, 
that divert goods were loaded otr.b^ard, and that the policy was 
made on tm said gotodt ; on s^eciaf demurrer, because it was not 
averred, that the goods stated to have been loaded "on board were 
^tdig 9 ,or hale, goods,the court observed, that the allegation in the 
.declaration, that the polity was tnads on tta goods, fast on board, 
completely ansfcert^i the objcctioiutaken, since that could not be 
true, imlta indigp or bale g6ods were loaded 'on bodref, which it 
#oUld bd necessary for the tpl&ttiif to prove at Ine trials De 
''-Syitiohs V, Johtttfon, 9 Bos. & Put. N. R. 77. 


, *f§7) It w i»n material to averipterest at any day previous to the 
eoMmcncemdht of the risk, fan declaration on a policy on freight, 
if it be aterred, that the plaintiff wabyintemtted at the time of the 
ship’s sailing, or that the policy was .made on a certain day, and 
that afterwards on a .subsequent day the plaintiff acquired an in- 
terest, it will suffice. Per Cur. Rhind */ Wilkinson, 2 Taunt. 242 , 3 . 

Joint owners of property insured joint use and on their 

own account, cannot recover u^tojyi Uuu®bn the policy averring 
the uiu rest to be in one of them only *i ' r 

E (ff8) Whether, iu such case, it may be , necessary that any alle* 
jjn as tu the property of the ship should be made on the part of 
plaintiff, or whether it he not iucumbent on the defendant to 
w that the property is ,pot Wu ruble ^within the statute 19 G. 2. 
v. 37. h. |, is a question which has not been solemnly decided. Iu 
sevual cases, where actions hgve been brought on foreign ships, 
uverments us to the property have been inserted in the declaration. 
In Crauflfed v. Hunter^ 8 T . R. 1 5. w|» averred, that ttie ships 

insured wte not belonging to bis nitmyiflo|r any of his subjects, 
btforeor at Ac it mfaf making tb$ papSffipFtM ifttf qfthe toss . 

Iu Nantes v. Thoaip«on, 2 East* 38^, w ferment was, “ that the 
ship was not at the time pf* efrec|lti| r ^be gt&cy nor of the hap- 
pening of the loss, ♦nor at owy other tims* theproperty of the king, 
or any "of hi* subjects.” in neitbet of these ca&s was any ob- 
jection "made to the form of the averments ; but iu Kellner v. Le 
Mesurier, 4 East, 99 6 . (where an insurance was made in England 


• Belts* Aasfey, 16 Esst, HI. 
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The declaiftion ther\. proceed* to etate, tint the pithily 
i^Dfeiras lost, and %wh*t means it was lost, so a* to 
bri^tbecase within som# or one of'thu penis apcciiird in 
thdltfiiry, and thereby intended to he insured against; as by 
the barratry ot* the master or mriucrs, &e. , 

It is necessary^tO shew who are the real contracting parties; 
and to describe truly the interest op* which the policy is 
effected. Therefore if A, and B , joWtfy Interested in a ship, 
effect an insurance, and there Ik* two counts, the one averring 
interest in A. and the other averring interest m B> # the 
plaintiff can recover on neither count 1 . 

It the plaintiff should allege in the declaration”, that there 
was a total loss, and lay his damages accordingly, evidence of 
a partial loss will maintain the declaration, and plaintiff may 
recover the amount of his real loss. 

The two insurance companies, namely, the Royal Exchange 
and tire London Assurnnre, having Im*« n in consequence 
of the shit. 6 G. 1 . e. 18. incorporate 1 by several charters 
granted, and having a common seal affixed to all their con* 
tracts, the. proceeding against these companies must be by 
m tion of dt‘f>t or covenant. 

IF there has been a double insurance (&)), then it will be 


1 Cohen v lUuiiBin, r» TmuiiI. lot iti j Burr 1)04. 1 111. H. 19 s. 


on the ship Princess afpnsa, lost or not lost, u at and from Lisbon 
to ('tub/, &c.") the nvermetft being that the ship was not at the 
time of making the policy, nor of die happening of life loss, the 
pioperty of the king, or any of his subjects, there was a hjhtIuI de- 
nun rcr," aligning for cause, that the declaration did not contain 
any averment of interest, and that it did not np|>ear that the ship, 
at the time of her departing from Lisbon, or at the begiwmig of 
(lie ad tent ure insured, was not the projicrty of the king, or any of 
his subjects. It was contended, on the part of the plaintiff, that 
Miipixtoing the allegation in question to be insufficient, j^t it imght 
la* rejected as surpluses, for it was not uc<*eiisary to make any 
allegation tot all on tbe^Rfbject, and that tluMmus lay on tin* de- 
fendant to shew, thatr thfe projierty was not ftmirabic in virtue of 
the provisions introdttfed by the statute Ip G. 2. c. 37. t*. I. The 
court Wing of opiitwn in favout uf tile defendant, mi another 
ground of objection, declined the consideration of the question ad 
to the uverroent* 

(dp) Double insurance is, where there are two insurances made 
by the same person on the sHtne risk, whereby the assured proposes 
to receive the same sum twice for the same loss, or, iu other words. 




m iNsditecE. 

proper to conohte* aggiiH& wbteh of tbeimderwritei? [m the 
best man, or ia^tao belt cimm^aaces) the action, st^Bbe 
brought. 


Of the Bieadings. 

The action of aasiunpait being that form of action which 
is most usually brought upon policies of assurance, the de- 
fendant may of course plead any plea which the law permits 
to be pleaded to that action v but as the grounds of defence, 
which are most usually insisted on by the insurers, go to the 
disaffirmance of the contract, and consequently may be given 
in evidence under the general issue, non assumpsit, it rarely 
happens that any other plea is pleaded. This plea put* m 
issue every material allegation in the declaration. 

The actions of debt and covenant (which arc fhe only 
forms of action which can be adopted in cases where the two 
insurance companies are defendant.*) not admitting by the 
rules of the common law of any plea like non-assumpsit, 
which will put in issue the whole declaration, (for non est 
factum only puts in issue the due execution of the deed 
declared on,) it has been expressly provided by stat. 11 G. 1. 
c. 30. 8. 43. “ that in* all actions of debt against either of the 
said corporations, or upon any policies of insurance under 
their common seal, it shall be lawful for them to plead gene- 
rally, that they owed nothing to the plaintiff in such action ; 
and in actions of covenant upon such pdlicic s to plead gene- 
rally, that they have not broke the covflftttnts in such policy 
contained, or any of them. And if issue oe joined thereupon; 
it shall be. lawful for the jury, if they see cause, to find a 
verdict for the plaintiff, and to give such part only of the sum 
demanded, if in debt, or so much damages, if in covenant, as 


a double satisfaction. The policy of the law, however, will permit 
the recovery of a single satisfaction only. But although the imam d 
is not entitled to two satisfactions, yet in ap action upon the first 
policy, lie may recover the whole sum imt*p§d*i Whether in such 
case the first insurer* may recover a rateable satisfaction from the 
other insurers seems to be a rexata queestiof . See further ou the 
subject of double insurance, Godin v. London Assurance, 1 Burr* 
489. 1 Bl. K. 103. 

• Newtiv v« Reai), I Bl. R. 416. , 

t Aft*. Newby ♦. Read, tibi «up. Rogers v. Davis, Beawcs, 94 2. Darts v. 
Gildart, all decided at K. P. by LA. Mansfield. Neg, African Comp. v. Bull, 
1 Show. 139. 
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it shall appear to them, tipoa the evidence, such plaintiff 
ought in justice to have.” 

Consolidation Rule. 

In actions upon a policy of assurance against several under- 
writciji*, the court, by cbnseutof tiie plaintiff, will make u 
rule, on the application of the defeudauts* which is callc.nl the 
consolidation rule, for staying the proceedings in all the ac- 
tions e xcept one, upon the defendants undertaking to be 
bound by the verdict in that action, and to |>ay the amount 
of their several subscriptions and costs, in case a verdict ahull 
be given therein for the plaintiff. This rule, thdfugh at- 
tempted before without success, was introduced by Lord 
Mansfield into general use, to avoid the expense and delay 
ausiiig from the trial of a multiplicity of at i ions upon the 
same question ; and if the plaintiff will not give his consent, 
the court have the power of granting imparlances in all the 
actions but one, till the plaintiff has an* opportunity of pco- 
ceeding to trial in that action. On the other hand, if tne 
plaintiff consent to the rule, the court will make the defend- 
ants submit to reasonable terms, such as admitting the po- 
licy, producing and giving copies of tiooks and papers, and 
undei taking not to tile a bill in equity, or bring a writ of 
error. 

The plaintiff having brought actions against the defend- 
ant, and si \i ra l other underwriters upon a policy of msur- 
an'e% a consolidatma rule was obtained, by winch it was 
ordered that the scrotal parties should Ik* bound by the ver- 
dict to U‘ given in a cause of Aylwm v. Wylie. That cause 
having been tried, and a verdict found for the plaintiff, the 
defendant brought a writ of error : hut, having omitted to 
put in bail m erior, within due time, the plaintiff took out 
execution. The defendant in the present action then 
biought a writ of error, and put in bail, notwithstanding 
which the plaintiff moved for leave to sue out execution 
against him. The court rt fused the application. Sir .1. 
Mansfield observing, that the form of the consolidation rul« 
decided this motion, Which w r as, that the jnroc cidings in the 
several causes should be stayed, and that the paities should 
be bound bv the verdict to lie given tu tin* caune of Aylvviu 
v. Wylie, if that should be to the satisfaction of the judge 
and the court. How then could the court say, that this rule 
deprived the defendants in any of the actions, from bringing 

o Tidd't Pnc. p. 332, 3.cd.2d 537 cd, 
id 


o Ajtftin t r<m»c, 2 N. S. 430. 
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writs of error Jt adfoStfed Ifeat, in the action tried, 
the defendant wits patftfad id brtof. a writ of enm'iffrhim 
why should the otbetkdefendants be precluded ? It Wttftpon- 
tended, however that tw the defendant in the action tried had 
been prevented,* by a blunder, from rendering his writ of 
error effectual, that blunder should affect the pther -defend- 
ants. But thera wn$ nothing in the rule to authorifll that 
position ; the order related solely 'tq the verdict 


IX. Of the several Grounds of Defence on which the 
, Insurer may insist : 

]. Alien Enemy. 

2. Illegal Voyage or illegal Commerce. 

3. Misrepresentation .. 

4. Breach of Warranty, 

• • 1. Time of sailing. 

' 2. Safety of a Ship at a particular- 

Express < Time. 

3. To depart with Convoy . 

4 . Neutral property. 

.. (1. Not to deviate. 

Implted Seaworthiness. 


5. ' Re-assurance. 

6. Wager Policy. 


A 


1. Alien Enemy. »* 

a* 

If the parties interested in the insurance become alien ene- 
mies before the toss happens, this may be pleaded to an ac- 
tion brought in the name of the British agent who effected 
the insurance'. But where parties interested became alien 
enemiet after the loss happened, though before action com- 
menced, it was holden that the British agent, who effected 

' p Brau&ra v. Ntibitt, 6T R. S3. 
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the insurance, might recover against, t)ae underwriter, who 


9. Illegal Voyage,;* Illegal Commerce. 

Another ground of defence is; that the voyage insured was 

{ prohibited by law, or that the goods insured were intended 
or carrying on an illegal ^commerce. In neither of these 
cases can an action be supported against the underwriter for 
non-performance of the contract of insurance. 

The circumstance of the underwriter having been apprized 
of the illegality of the voyage or trade is wholly immaterial, 
but, in order to render the insurance illegal, it is necessaiy that 
the illegality should exist duriug the course of the voyage in* 
sured/ljonce, a policy on goods purchased with the proceeds 
of an illegal cargo is binding' ; and, in like maimer, the as- 
sured may recover on a policy, although the ship, in a prior 
voyage, had been guilty of some transgression for which she 
was liable to be seized 1 . 

Trading with an enemy*, without the king’s license, being 
illegal, the law will not enforce a contract of insurance made 
tor the protection of such trade. But it is legal to trade with 
the subjects of ail enemy’s country by the king’s license 1 *. If 
it be provided in such lic ense, that the party acting under it 
shall give Iwud for the due exportation to the places projiosed* 
of tin* goods intended to be exported to such country, and 
they are exported without such upnd having been given, such 
exportation is illegal,* and the owners cannot recover on a 
policy to protect the goods. If a license to export and deliver 
goods to an enemy’s country be granted for a limited time, it 
is not sufficient, that the goods were slapped before the expi- 
ration of the time, the slap not sailing until after that time. 
But if the adventure licensed be bona title prosecuted, within 
a part <5f the time limited, it will not become illegal, because, 
by some accident,* the voyage was protracted beyond that 
period*. 

Trading to the East Indies, in contravention of tin* stat 
1) te 10 VV. 3. c. 44. fpitereby a monopoly is vested iu the 
East India Company), is illegal, and consequently policies ou 
ships engaged in such trading are void'. 

q FIJndt ?. Water*, is East, t6o. See u Vindyck ▼. Whitmore, i Em it, 47 S* 
hJho tfarmua r Kingston, 3 Came. * Scjiroeder r.Vanx, 15 En4,59* 

X. P*,C. i.vi. S. F. y Camden e. Anderson, ST. R, 783 . 

i Bad V. Appleton, a T. It. 5 GJ. A Sinned on etna m Kxch Chr. I 

a 8 . C. Bos. Ik Pul. 374. 

t Potts v. lie!), a T It. 548) 
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Whenever of state policy and 

public advantagsyji^i &$» a"4c|^^ion of tfediifglfflb an 
inemy’s .countqrj^lch \yotfM "Otherwise be unques^iably 
illegal, *ucUtmm%mm regarded by all the gftnects 

of the realm! and' by $hg courts of law as legal, with all the 
consequences of jjts odpg legal ; one of Which consequences 
'is a right to <$ntmcM^th otfcer subjects of the country for 
ttye protection of such property !u the coprse of its convey- 
ance to its licensed place of' destination, though an enemy’s 
country, and for the purpose of being there delivered to an 
alien enemy as consignee or purchaser*, 

A. a Spaniard by birt^*, who had been domiciled as a mer- 
chant in England for several years, haying purchased and 
shipped goods in a neutral vessel, on account of a correspon- 
dent, a native of, and resident in Spain, obtained ^'license 
from tlieBritish government for the vessel to proceed with 

* her cargo on a voyage from an English port to >a poit in 
Spain. A. effected a policy on the goods, w hich was in the 
usual form, and stated to he made by A. “ as well in his own 
name as in the name Of any person to whom the same might 
appertain.” The vessel, in the prosecution of the voyage, 
was captured fay a French privateer, and carried into a port 
in Spain, where the vessel and cargo u ere condemned. At 
the time of the capture and condemnation, France and Spain 
were Ico-belligorent allies at war with England. A. having 
brought an action on the policy, averring interest in the pur- 
chaser, it was holden, that A. was entitled to recover, and 
that the action was well brought in his name for the be- 
nefit of the purchaser ; that the legal result of the license was, 
that not only the plaintiff', the person licensed, might sue in 
respect of such licensed commerce in an English comt of law, 

* but that the Commerce itself was to be regarded as legalized 
for all purposes of its due and effectual prosecution. r l hat 
for the purpose of the licensed act of trading (but to that ex- 
tent only) the person licensed was to be considered as virtu- 
ally an adopted subject of this country, and his trading, as far 
as the disabilities arising out of a state of wai were concerned, 
was British trading; that the plaintiff and the Spanish pur- 
chaser of the caigjft were actually privy to the objects of the 
British government, and acting in furtherance thereof, and in, 
direct opposition to the laws and policy of their own country, 
and that it could not be contended to be illegal to insure a 
trade carried on in contravention of the laws of a state at war 
with us, and in furtherance of the policy of our coiugjiy and 

* Utpartehsir. NotSc, p Cast, 339 . • U*poridw v Noble, B. ft. U. 5| G. 

* 3. 13 Eact, 33i. 
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its tratta and which thfcjkadem qu^o», «SRctio>»ed as it 
waai# lits majesty's toyfo, mju*tW'deemed to have been. 

Irtwcnnett v. Bonham.lS East, 49d, awl Flindt v, Crok- 
att, M East, 5**, which wciwib$i&d’ib.$,'& E. T. 52 Geo. 
a. the authority of the preceding I^Guion appears to have 
been doubted. These latter 1 cases Save been reviewed in a 
Court of Error; and the judgment ofB.E.*bas been reverted. 
See 5 Taunt 074. See also Anthony v. Moline, 6 Taunt. 
711 ; and Uazettv. Meyer, 5 Taunt. 824. j ’ 

A license granted under an order in council to fll S. (a 
British resident merchant), permitting a vessel bearing any 
flag, except the French, to proceed in ballast from any port 
north of the Scheldt to Archangel, there to loiul a cargo of 
such goods as are permitted by law to be imported, and pro- 
ceed with the same to a port in the united kingdom, was con- 
sidered us not confined personally to H. S., or any particular 
class of -persons*': and therefor?," where Russia# sidijects at 
Archangel, who were alien enemies, had shipped goods under 
sucli license for the purpose of being brought into this coun- 
try : it was held, that they were protected by it; and an in- 
surance made for their benefit visas legal. 

• A license to I. II., of Loudon, merchant, on behalf of him- 
self and other British or neutral merchants, to import a cargo 
from certain limits, within which an enemy’s port is situate, 
in any vessel, bearing any (lag except the French, will protect 
a ship trading from that port, in which ship 1. H. and an alien 
enemy are jointly interested*; and therefore such interest 
was held insurable. 

By virtue of n treaty of commerce entered into between 
flreat Britain and the United States of America (10), the citi- 
zens of the United State* may carry on trade between the 
British territories in the East Indies and the United States, in 


1» Roliitiftoti v. Touray, 1 M. 4c 8. 317 . jr.rt was dttmmril again in Rucltrr 
S. P. Suum* v. t/hiwewriglit, ib. ffao. v, Artslry, B. H. Sittiug* nt Srijeants' 
irctifitisrtMl in Kuilrunn v. Whit* I mi, befure E. T. 5<> Gro. si. 
more, 3 M . 4c S. 340 . The same sub- c Hugeilom v. 1 M. 4c ftli7* 



(40) ThU t'v.'ity was entered into 0*1 tlie* 1 filla of November, 
1794. ratified .by the 4 Uni ted State# oti tl«? 14th of August, 1794* 
ami by* his majesty on the <2Rth of October in that year, tyid retrd^ 
selectively co*.; tinned by parliament. See hint. :j 7 C-i:o. A* c% 97- 
The articles of this treaty, rvltiiiiig to the subject now under Scon* 
sideratiou, wili In? found io a note to the report of W*Uott v« Mtp* 
ryat, 8 1\ It, 35. 


«** 

article* not eMjnk pnamwofm re not' necemw that 
^ t trade Bhonpfe ardit&t ;s«ijj|mediate tttdeMrfthe 
Hoited,States totk*. j Jit may he, Sried 

orf 1 «ircuitoasiy ttraklgh auy^eduntnr m Europe, indfudnur 
preat Britain. ' fa fetSra^Wn bj ect of Great ^Britain, ad- 
mitted’* citizen of the IT™ tea S&bs of America, either before 
or<»ffo# tpe-detfarafldb of Amgticaii Independence, has been 
CQMfciitred at a citizen of the f(rafted States, 'within the mean- 
injfot the above-mentioned tract/, fed as such entitled to the 
cqnJKProial privileges thereby granted. * Hence a policy of 
'insurance, effected by or in favour of such 'adopted citizen of 
the United States, for the protection of Buch Circuitous trade, 

is valid. 

A natural-born subject of this countnf, domiciled |a a fo- 
reign country, in amity with this, may lawfully exerdtee the 
privileges of a subject of tne country, where he is domiciled, 
to tfade wltfc another country in ItostilUy with thiarf there- 
fore where plaintiff, a Britisn-born subject domiciled in Ame- 
rica effected a policy of.assurance on ship, freight, and goods, 
at and fjom V irgipia to any ports jm the Baltic, and the ship 
Wos*captured in her way to Efrinmir, in Denmark; Denmark 
being in anut]Ml|d> America* butat war with this country: 
Iieid, that tlsc plaintiff' was entitled^*© recover. , 

Although insurances upon goods, the exportation or im- 
portation of which is prohibited by the law of England, or by 
the law of nations, be illegal, yet Where the prohibition is 
founded merely pn the law of a foreign state, the insurance 
will lie valid ; because one nation never takes notice of the 
lcvenue laws ofvuiolher*. 

The imereWouimtance of an aliens residing m an enemy’s 
country will not invalidate an insurance effected by him on 
gogdft. to be delivered at a neutral o j friendly port 

Though a state may be in the mihtaiy possession of one 
of two belligerents, that will not constitute her subjects ene- 
mies to the other belligerent, if the ^sovereign power of the 
latter chomps to .permit a continuance of commerce with 
them*; th^retoA, where an insurance was effected on pro- 
perty, shipped iu Bus country, on acdBtgit of persons w ho 
weie domiciled at Hamburgh, at a time when that country 
watf in tpmpossessiou of French troops, the senate continu- 
ing to excise the powers of civil govenuajsnt, in tig^same 


4 WipMv MsirySt.aT R 31 AT- t PUwhe t. Fktrher, IWsjijjBfet' ’ 
ftrwrd on crior it thm Ettiw). Ch s g Bromley f. K. 

1 Htom It &BL 49P 1 * ^ I* ^ 7^» 

« #Ka Htgcdooi t. Ml, i M. * S. 43© 
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manner as before % field that the aftsojA f%ere entitled ta re- 
cover foM losi which banned ii^HH^otirse of a voyage 
permitted by, his Majesty's order* in council* 

Where a, particular trade is prohibited &y;express statute, 
insurances made for the protection of M$h trade are illophl 1 . > 

The owners of a vessel, Wbftby performing the legal 
stipulations of a charter party, provoke confiscation by the 
illegal and piratical act of a foreign state, do not thereby avoid 
their assurance k . , , „ 

Trading in contravention of a proclamation, whereby an 
embargo is laid on, in time of war, is illegal; and ’consequently; 
an insurance upon such trade, even when carried *011 by a 
neutral 1 , j§. void. 

If a vdfael brings hither from an hostile country, unite a 
license, a cargo of enumerated goods, and also certain other 
goods not licensed, the insurance on the licensed goodbys not , 
thereby vitiated*. W . 

If there be an infirmity in any part of an integral voyage, 
it will make the whole illegal, so that the insured cannot re- 
cover upon a policy on any part of it*. So if a party insure 
goods altogether in one policy, and some of fKfem are of ft 
nature to make the \oyage illegal, the whole contract is illegal 
and void. 

A policy was effected on goods to be thereafter specified to 
a certain amount 0 ; by the specification it appeared that the 
goods consisted princi)mlly of hardware, but partly of naval 
, stoft s, the exportation of which was prohibited, under pain 
of forfeiting the stores, treble their value and the ship. It was 
holden, that the exportation of the stores being illegal, all 
contracts for protecting the stores so exported were impliedly 
avoided; that the (K>licy was one entire contract on goods 
lie thereafter specified, to which the underwriters subscribed ; 
and the subsequent specification by the assured could not 
alter the nature of (he contract with respect to the under- 
writers, so as to sever that which was originally one entire 
contract. 


1 Johnston v. SuttWb Doug. 854* 
k Sewell *. Buy. Bu Ass. Comp. 4 
Taunt •&£. 

1 Delated* V. Hotteua, Park, 934. 
m Pitscheft r. AlinuU, 4 Taunt. 79 a 
See 1 Bl. * S. 45y. 
d Adaiit^Wu). Kenyon, C. J. it 
Wilson v* Wartyti, stH. 46 . and 


expreftly laid down by (he same 
laaraed judge iu his charge to the 
jiyy, in Bird v. Pigan, Loudon Sit* 
Hogs after H. T. 40 G. 3 . B R. 
MRS 

o Parkin v. Dirk. 9 Camp. N. P. C . 
991 ) 1 Earl, * 9 *. S C. 


VOL. H. 
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3. Misrepresentation # Concealment t and Suppression . 

The allegation of a falsehood or misrepresentation, (though 
by mistake*,) or the concealment and suppression' of the 
truth, as to a fast or circumstance material to the risk , either 
by the assured or his agent*, is considered as a fraud on the 
underwriter, ami consequently will vacate the policy or annul 
the contrac t from the beginning. Hence the underwriter may 
avail himself of this ground of defence, even where the loss 
arises from a cause wholly unconnected with the fact or cir- 
cumstance misrepresented 1 * 

.ifeulii.wi'ft insured as the goods Of a Hambttfgher, who 
vm an ally, and the goods wore, in fact, the good's of a French- 
man, who was an enemy ; this was holden oy Holt, C. J. to 
l>e jjjfraud u . 

Sff whore a letter had been received*, stating that a ship 
sailed on the 24th of November, after which an insurance w as 
.made, and the agent of the assured told the iusurer, that the* 
ship sailed the latter end of December; this was liolden by 
Leo, C, J. 00 be a fraud. 

.So where a ship was insured in London, on the 30th of 
January y , on a \o\age from New York to Philadelphia, and 
the broker represented the ship to be safe in the Delaware, 
on the 1 1th ot December, whereas in fact it was lost in that 
river op the 0th of December; it was holdcn, that as the 
n pit sf ntution was false in point of fact, and as it related to a 
material eireumManee, namely, the safety of the ship at ;f 
certain time. Hie contiact was annulled; and although it 
appeared that the assured, at the time, believed the repre- 
sentation to be true, \et the court were of opinion that this 
dul not Miry tliooasO ; for it was incumbent on the assured to 
make a fair ami true representation, and if he represented 
material f.u ts to the underwriter, without knowing the truth, 
he took tin risk on himself (41 jf 

ji Momi ?>; Roberts v. l'oiineirau, I Pvr he c, C. J in Seaman v Fone- 

Pmk, 131* ^ rent!, Sir. no. 

t) Mftrilimall v Tmaei, Doug. jGa. ti Skin. J* 7 . 

i Or cVsirt v. Srandrrt, .» P W in*, x Roberts .v. fytmerctui, Lon do u Sit- 
* 170 . Hodgson v Richardson, 1 Bl. tings after Trill. 1742. Park, 17a. 

, It Han liftV v Sboolbml, Pork, y Mocdowall v, Fraser, Pong. 200. 

iso WUk* v.tilov* r, 1 Bos. 6 c Pul. Sen also Si A art v. Dunlop, 4 Bio. 

>\ 11 14. , P. C. 490 . TonjIiu*i ed. 

» Fit/licibnl v. Matin r, I T R. 1*. 

(4%) It was laid by Lchl Mamfidd, in Barber v. Flucher, 




INSURANCE; jxu 

’fchesarae rule holds 1 , where the misrepiTseiiiatimi is made 
by the proper agent of the a&ured, although the assure*! be 
not guilty of any improper conduct ; for the act of the agent 
binds the principal, and it wijj bq |>rmimed, that the principal 
knows whatever the agent knows,' 

In a case where the word ex/peted was used, as that the 
vessel insured was expected to set sail at such a time, this 
was hoiden not to amount to a presentation 1 . 

A presentation by the owner of goods insuivd as to the 
time of the ship’s sailing is matter of Expectation, and if 
made hunt jfrfeylocs not conclude him*. 

In effecting a policy, of insurance from Russia to this 
country While that ship was on the outward voyage, the 
broker presentea to tlie underwriters that a cargo tt aa ready 
for her , and sh& was sure to he an early ship. Iidd e , that 
this amounted only to a representation of what was expected 

r rilshcrhert v. Matter, iT.lt 12. c Ylnbtiard v. (ilover, 3 Camp. N. t\C 
11 lbirtvi* v. lUvicUer, Doujf, aor». 31tf. 

I# liuwileu v. Vaughan, 10 East, 4 ) 5 . 


Doug. 30G. that it had been determined, in a variety of cases*, 
that a representation to the first underwriter extended to the others. 
“ liy an extension of an equitable relief, in cases of fraud, if a 
man is a knave with respect to the first underwriter, and makes a 
false represen; «tion to him iu a point that is material, as where, 
having notice of a ship being lost, lie wiys she wan safe, that shall 
affect the policy with regard to all the subsequent underwrite!* 
who me presumed to follow the first.** Per Lord Mansfield, C. <h 
in Pawson v, Watson, Cowp. 78<J. Agreeably to this doctrine, the 
Court of King's llench, in a recent case of Matvlen v. Held. 
3 East, 573. intimated an opinion, that where it appears that n 'ma- 
terial fact has been represented to the first underwriter, to induce 
him to subscribe the policy, it shall be taken to he made to all the 
rest without the necessity of>rOpeating it to cachf. A representa- 
tion made by an insurance broker, when the names of the under* 
writers are put upon a slip, is binding on the assured, unless there 
is evidence of its being altered or withdrawn betw een that time mid 
the executiou of the policy. Edwards v. Footucr, I C'amp. 
N. AC, 530. The authority of the broker is revocable even after 
the underwriters have signed the slip, and until they have actually 
subscribed the policy, Warwick v. Slade* 3 Camp. N. P. C. 127, 

* Q* lft||!fc bc any in the printed hooka? * 

t But a reprtaent&tiod made to any underwriter, except the Oral, it not to 
be comidcrriai tmulc to subsequent underwriter*. HeUV. CVnUii«|f r !Ciiop> 

To 
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on the part of the assured, and that the underwriters were 
liable, although from the delay in beginning to load the cargo, 
the voyage home was turned from a summer U> a winter risk. 

A representation, as it does not form any part of the 
Vritten policy, requires only to be substantially performed. 
It is distinguishable, in this respect from a warranty, which 
being part of t!ie policy, must be strictly performed. 

Insuring a ship by an English name does not amount to a 
warranty, or a representation, that phe is an English ship 4 . 

A merchant having received intelligence 6 that a ship de- 
scribed like his was taken, insured her, without giving any 
information to the insurers of what he had heard ; it was 
holdcn, that the concealment was a fraud on the under- 
writers. 

So where in an action on a policy of insurance of a ship 
on a voyage from Lisbon to London f , it appeared that the 
plaintiff had, on the 24th of November, received information 
of the ship having sailed on the 8th ; it appeared also, that 
another vessel, which had sailed at the same* time with the 
ship insured, had arrived in safety ; after which, viz. on the 
2d of December* the plaintiff had effected the insurance in 
question, without making any disclosure to the underwriter; 
it was holden, that there was a concealment of circum- 
stances sufficient to avoid the policy. But where a broker, 
in pursuance of instructions previously received from Sunder- 
land, effected a policy at Lloyd's, at a time when a letter lay 
on his table at the coal exchange unopened, announcing the 
ship’s loss’. Held, that the. conduct of the broker did not 
avoid the policy ; for he had a right to presume that he had 
possession of all the information on which he was to clfcct 
the policy. 

In an action on a policy of insurance 11 , on goods on hoard 
the ship W. from Berdervgge to London, it appeared that the 
shippers, on the Doth of Noveml>er, 180*2, wrote to the 
plaintiffs, who were the consignees, in these words, l<r I think 
the captain will sail to-morrow ; but should he not be arrived 
in your port, you will he so kind as to make the insurance as 
low as you possibly can, for my account.” This letter having 
been received by the plaintiffs on the 13th of December, they 
effected a policy on the next day, without communicating 

d Cl* pit am v. Cologan, 3 Catnp. f M‘ Andrew v. Hell, lEap. N. F. C. 

N. F» C. ;i33. ?73. 

t DT^otta v. Scandret, * I\ Wma. * Wake v. Atty, 4 Taunt. 40). 

ft?fc h Witlea v. (ii«rer| I Ku*. fc Fnl. N. 

a. u. 
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the letter to the underwriters. It was also proved, that it was 
not the custom for si) ins to sail from Beraerygge to London 
without a fair wind; that tin* voyage was often performed in,* 
four or five days, and wli<n~tl*c wear her was not very favour- 
able, in about ten days. The ship \V\ did uot in fad sail A 
until the 21th of December. The jury found a verdict for 
the plaint ill a. On a motion ibjr a new trial, it was contended, 
that as the ship did not sail until ten days after the policy was 
effected, the risk was in no respect varied by the concealment 
of the letter ; that unless the circumstance concealed would 
vary the amount of the premium, the* concealment would not 
vitiate the policy ; that the expectation of the shipper in this 
case, which was not realized by the sailing of the slop at. the 
expected time, was not material, and therefore need not be 
communicated to the underwriters. But Sir J. Mansfield, 
(\ J. conceived that the letter was material to !>e communi- 
cated to the underwriters, in order that they might have an 
opportunity of exercising their judgment in settling the 
premium. Had it not been for the opinion of the jury, lie 
should not have entertained the least doubt upon the subject. 
But though great respect was due to their opinion, still he 
thought their judgment had been too hastily formed, and that 
tile case ought to be reconsidered [ 12). 

Where the plaintifls effected :i policy of assurance on wines, 
from ( >porto to London, on the. Pith of November, at which 
time they were in possession of two letters from their corre- 
spondents « 7 t Oporto: the. first of wlrch, dated lltli of 
October, stated thus; “ HY arc I muling the trine's on the Stag, 
captain Wheatley, oho pre tents to suit after tv- morrow 
the other, dated "the L'fth of October, enclosed ihe bills of 
ladhig, wlcci were filled up u with convoy which letters 
the plaintiffs did not com. on meat*.* to the underwriters: held 1 
that it was a mnicnal concealment. 

“ The reason of the rule which obliges the party to dis- 


i Undoes and others v. Hunter, l M. & S. 


( 47 ) The ivitnre of diis work will imt permit the insertion of rill 
the t-asj's relating to concealment ; neither b it nec^sarv, sin* <• the 
reader wii! perceive that the* a.e caws depending wholly on their 
own special cirrnx.istniw,-.. if he i> desirous of pur.iuing the sub- 
m «, he tnay pt.*r.iM» the following rases: Seaman v. Foncrcau, Str. 
11 S3. Carter v. Boehm, '} Burr. t«05. I Pd. it. .004. Webster 
v. Foster, 1 N . I'. C. .:u7- Littlcdale v. Dixon, 1 Bob.&PuL 
N. R. 151. Freehand v, Glover, 7 East, 407. Lynch v. Hamil- 
ton, 3 Taunt. 37, Bell v. Bell, 2 Camp. N. P. C. 479. 
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.close* is to prevent fraud, and encourage good feith ; it is 
adapted to Such facts as vary^the nature of tjie^contract, 
which one privately knows, and the other is ignorant of, 
and has no reason to suspect” ? The question, therefore, in 
cases of this kind is, 11 Whether there were, under all ,the 
circumstances, at the time thr> policy was underwritten, a 
fair statement or a concealment, fraudulent if designed, or, 
though not designed, varying materially the object of the 
policy, and changing the mk understood to be run?” 

Information respecting the subject matter of warranty, 
either express or implied, need iibt Ik?, communicated to 
the underwriter, unless there be a specific request on his 
part for such information. 

Hence in the case of Shoolbred v. Nutt, Park, 229. a. 
where the owner had received letters from his captain the 
day before lie effected the insurance, stating, that the ship 
had arrived at Madeira, but was very leaky, and that the 
pipes of \vine bad been half covered with water, which let- 
ters were not communicated to the underwriters; Lord 
Mansfield told the jury, “ That 'there should be a represen- 
tation of every .thing i elating to the risk which the under- 
writer has to runr,* exeunt |t be covered by a Warranty.* It is 
n condition, or implied warranty, in every policy, that the 
ship is seaworthy, ami therefore there need be no represen- 
tation of that. If she sail without being so, there is no valid 
Here the leak was stopped before she sailed from 
ira, and she sailed in good condition from thence, and 
there* is no Ocra^on to state the condition of a ship or cargo 
at the end of the foitncr voyage.” Verdict for plaintiff. 

So where m an action on a policy of insurance upon a 
ship from Trinidad to London 1 , it appeand that the assured 
ban rt ien ed a letter from ins captain, informing him that he 
had been obliged to have a survey on the ship at Trinidad, 
account of her had character , out the survey, \v hicli ac- 
complice : the letter, gave the ship a good character ; it was 
holdcu, tnat the concealment of the letter ami survey from the 
underwrittr, did not vacate the polity, inasmuch as the 
assured imphedlv wananted the ship to be sea\vorth\, and it 
4*4 not appear that he had concealed any circumstance re- 
lative to tin seaworthiness of the ship, or that at the time of 
effecting the polity he km w of any fact which mud^reti her, 
with reference to the risk, otherwise than 

k c. /. in jn^ioeiit in Hiywlsl V. Rodgers, 

& Bom 190 s. 4fU«q,50& 

yk EtlciiloniMgb, t\ J. dfi^iwnrfof * ! Uo>wo*«l v. Rodgers, 4 BfS, t*go. 
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It will fac presumed that the underwriter is acquainted 
with theltsage and circumstances of the branch of trade to 
\v hich "the ipoiicjj relates*, and consequently the assured is 
not bound to make a disclosure thereof; as e. g. upon an 
insurance on an l ast India voyage, < the underw riters am 
hound to know the coiirsc of the East Indi$ Company 9 * 
charter-parties and trade, and that the ship's destination is 
liabkfto be changed after tire policy is effected*. If the 
usage of the trade is general, it is immaterial for this purpose 
that it* is not uniform 0 * 


4. Breach of Warranty; 


Express 


fl. Time of sailings 

\l Safety of Shjip at a par titular Time, 

13. To depart with Convoy. 

^4* Neutral Property. 


Implied | 


Not io deviate. 
Seaworthiness. 


Another ground of defence which may be taken by the 
underwriter to defeat the action* is the non*c<mipliancc with 
a warranty, cither express or implied. r 

Every warranty incorporated in the body of the policy, or 
appearing on tlie face of the instrument, c.g. in the margin 
or at the lx>ttom of the jtolicy*, or inserted in any printer 
writing, which by reference incorporated vvitli tlie jsolicy r a 
must be strictly and literally complied with (43); and in this 
respect it is distinguishable from a mere repi ese/ttation , which, 
if it be substantially fulfilled, it is sufficient. 

The most usual kinds of warranties, inserted in policies, 

in Vallntice v. Dewar, ) Camp. N. P.C. o Sec raw* in note m. 

.VJ3. Oiigict* v. Jriinini;*, ib. , 505 . n. p Xteao v. Stiijwrf, Doug. 11. DelXatin 
Kingston w Ktubta, ib. nos, 11. v. Hartley, l T. K. ; 143 . 

Moduli v. Atkins, 3 Camp. N. P.C. q 3 T. It. 3ti0, 
sou. r Worsley v. Wood, 6T.lt.710. Rout- 

u Ciaut v. Paxton, 1 Tamil. 463. ledge v. Burrell, 1 H. HI. US4, 


(43) *%A warranty in a policy of insurance is a condition or a 
contingency, mid unless that be performed, there is not ui»y Con- 
tract It is perfectly immaterial for what purpose a warranty is 
iiUrodtk&d: but being inserted, tlic contract does not exist, unless it 
be complied with.” Per Lord Mansfield, C* J- I T. R, 
345, 1$P$F‘Tbc very meaning of a warranty is to preclude all 
questions,"wlteth er it has been suhstwUtalfa csfipli^l wffe|t must 
be lUerWy so.” Per Ashfauv^P T# R. 340* - ^ 




936 INSURANCE. 

are, 1 . As to tlie time of sailing. 8 . The safety of the ship at 
<» particular time. 3 . Departing with convoy* 4 . That the 
thing insured is neutral properly. 

I shall proceed to consider the nature of these warranties 
in the preceding order. 

Express Warranty . t. Time of sdiling.'—A ship, which 
was insured at and from Jamaica to London, warranted to 
have sailed on or before a particular day , with a return of 
premium in case of convoy*, sailed before the day from the 
port of her lading, with all her cargo and clearances on board, 
to the usual place of rendezvous at auother part of the island, 
in ordfcr to join the convoy which then lay ready, where she 
arrived in safety, but was detained there by an embargo be- 
yond the day. It was holdcn, that although the place of 
rendezvous was out of the direct course of the voyage, yet, 
as the ship, when she sailed from the port of lading, had uot 
any view or object but ta make the best of her way to 
England, and as she did not go to the place of rendezvous 
for any purpose independent of the immediate prosecution of 
her voyage, the voyage began from the port of lading, and 
consequently the warranty had been complied with. 

A Fiench Ship was insured 41 at and from (iuadnloupe to 
Havre 1 ,*' warranted to sail a t or befot e «/ pttrlicul //■ day The 
ship took in her com pleat lading, and all lur clearances, at 
Pomt-a- Pitre, and sailed thence before the day for Basseterre, 
a condition bavins; luvn nisei ted in one of the clearance's, 
that the ship should pass that way to take tile orders of 
government, and the captain also expecting, inconsequence 
of a notice which had been given by his governor, that there 
would he a convoy at that place. It appealed that the 
captain had paid an extra fee in order to procure Ins clearances, 
that he might take the benefit of the convoy. The ship 
arrived at Basseterre two mouths before the day on whicli 
she was warranted to sail, and was detained there by the 
governor until after the day. It was proved that Basseterre 
was in the direct course of the voyage. Under these circum- 
stances, it was holden, that there liad been a bona fide and 
complete inception of the voyage, on the day the ship sailed 
from Poiut-a-Pitre, aud consequently that the warranty had 
been complied with. 

A ship \vu« insured* “ at and from Surinam and all or any 
of the West India islands (except Jamaica! to Londoh, war - 
ranted to sail on or before the 1st of August** TUe vessel 

. tJunHv. Xiitt, Cowp foi. a WV»*M *. Shiffnrr, 11 East, 515 

TUcItatcou v. t'*rgu*»uti, Doug. 31>I. 9 Camp. N. V. C% 947 S. C. 
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sailed before the 1st of August from Surinam, where she had 
taken it) h$r homeward cargo, ami arrived at Tortola, one of 
the West India islands, on the 4th, to find the convoy* but 
the proper convoy having before that time sailed with the 
trade, she afterwards took sailing instructions from another 
ship as convoy, and was lost lit her voyage home. The 
underwriters contended* that by the terms of the policy, the 
vessel ought to have wiled from the last of the West India 
islands at which she meant to touch on or before the 1st of 
August; and that her sailing from Surinam fifir Tortola, so 
as not to arrive there in the ordinary course till the 4th, and, 
consequently, not being able to sail from Tortola till after the 
1st, was a breach of the warranty, and precluded the plaintiff 
from recovering. But the court were of opinion, that there 
was a hornt fide compliance with the terms of the warranty, 
according to the meaning of the parties. 

Under a warranty to depart on or before a particular day, 
it is necessary not only that the ship should set sail on the 
voyage, but also that she should be out of the port on or 
before the day*. 

Where a license is granted for a voyage to a hostile 
country, to continue in force till a given day, if the voyage is 
hona Jidi begun before that day, it continues to be protected 
by the license though delayed beyond the day by stress of 
weather or other accident over which the assured have no 
control*. 

So where there is a policy “ at and from** if the ship hus 
her cargo on board and is ready to sail before tie* day when 
the license expires, although she is detained in port till after 
tin,* day by contrary winds, the policy remains valid'. 

2. Safety of Ship at a particular Time.— -Goods were in- 
sured from the lading of them*, on board a certain ship, 
44 lost or not lost,” and at the bottom of the policy was added, 
44 warranted wdf on a particular day'* It appeared that the 
defendant underwrote the policy in the afternoon of that day, 
and that the ship was lost" about eight o’clock in the* morning 
of the same day. It was holdett, that the .warranty did not 
mean that the ship was well at the time when the defendant 
subscribed the policy, but at any tinte ou that day, and con- 
sequently that it had been complied with. 


x \f*\fVn»r Royal Exchange A*- z Schroder v. Vaox, 3 Camp. N.P.C. 

Minuter, 3 M. Ml S. 461. Un. 

y <irnni«g». Crockett, 3 Camp. N.P.C. • BlackUortl r. Cuckc)l,*T. R. 3 Go. 
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Actioi^oa policy of insurance against fire on ship Ileio 1 , 
month,, on the terms that the ship should be safe 
jnioored in harbou! of Portsmouth during the period for 
tvhidti the insurance was made; the ship was accidentally 
tgrued within that time. It apj>eare<jl in evidence, that the 
amp wft fir$t*noored off th<* beach, in order to clear her 
bottom; then removed to Hardway, and lastly was 

moored at^mareb’s wharf, in order the more conveniently 
to take in* her car^o, but had never been taken out of the 
harbour/ It/ was insisted for the defendant, that the re- 
moving the 4»p from her moorings at one place to the other, 
was a discontinuance of the risk : so also the laying her down 
on the beach to dear her bottom. But, per Lord KUenbo- 
rough, C, hf “ where a vessel is only removed from one part 
of the harbour to the other, for the more convenient purpose 
of repairs, ^or of taking in Her cargo, but does not go beyond 
l he bounds of the harbour, and is safely moored at the differ- 
ent parts of the harbour, when she is so removed according 
to the policy* it is not such an act as will avoid the policy,” 
Verdict foi plaintiff. 

:{. To depart 'with Conroy . — The next species of warranty 
which falls un^'cbusidcratioii, is a warranty that the ship 
insured shall igil or dcjftrl with convoy , by w hich term to 
be understood,/* a naval force under the command of a per- 
son appointed hy the government of the country, to which 
the vd&sel insured belongs.” 

The fotm of expression, ns to tins wananty, is different 
in different policies; m some, that tin* ship shall depmt with 
convoy; in others, that she shall depart with convoy for tin 
rojperg*. in Substance, however, these expressions me the 
same; for it has been solemnly decided, that although the 
words of the policy arr merely M to depart with convoy \ et 
those words must be understood to mean that the shfp shall 
depart with convoy' for tht voyage, os much as if the wools 
41 for the voyage * had been added*. 

If a ship does not S&il with the convoy appointed hy go- 
vernment, it is not a sailing with convoy within the terms of 
the warranty d ; heifro the protection of a ship of war acci- 
dentally 4kuuuI on the same voyage, although discharging the 
office of convoy, is not a convoy within the meaning of tin. 

% 

l* Clarke v. London sit* on «ptcui ve* dirt, per tot. mi 

tinpg* B.R. 93 Mft>, U07. Carth 217 Lill> v i:»er,Doug ;> 

c hr Holt* awl the greater pail s. I» 

of the eOtirt, In Jtfftn 1 Lucmlia, tl llibbert * Pigon, Paik, AS9. Mar«h 
3 ‘Lev. SSI • after m eti at argument* 07 1 
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warranty; but a convoy appointed by the admiral command- 
ins: in chief upon a foreign station, will be considered as a 
convoy appointed by government e . 

It may be laid down also, as a general rule, that a war- 
ranty to depart with convoy. is not complied with, unless 
sailing instructions are obtained before tne ship leaves the 
place of rendezvous, if by due diligence of the master they 
can be then obtained (44). * 

When the policy is silent as to the place from which the 
vessel is to depart with convoy, the usage of merchants puts 
a construction on it, and the warranty must be understood 
to mean, that the ship shall sail with convoy from the place 
of general rendezvous, or that place where convoys are to 
he had : as, if a vessel be insured from London . to the East 
Indies, warranted to depart with convoy, and the ship sail 
with convoy from the Downs , it. is a fulfilment of the war- 
ranty f (45). 

It is not necessary, that the vessel should in all cases sail 

v. ith convoy bound precisely to the place of her destination *. 

* 

:• S. C. Sop also Amilcy v. Du(T, 2 Bos, C. J. contra. Gordon v. Moriry, Str. 

Put. III. I |KT U.*P, C. .1 . 

f LcUiulWi’* COM*, Salk. 443. hut Holt, g D'Hgmnu, v. Hewickr, } H. 111. r*.M. 


(44) “ Tiit* vahir of a convoy :i|i|)uintd liy government, in a 
great. measure arises I rum itb taking the ships under emit ml, u« 
well as under protect inn. Hut that control does not. commence 
until sailing instruct ions have been obtained, nor can it he enforced 
otlieiw ise than by their means. Indeed the reason of that rule, 
which require* that the convoy should he appointed by govern* 
incut, shews the necessity of having sailing instructions, since with- 
out them the ship does not stand in that relation, or under those 
ei re u instances, in which she can take* the lull benefit ol the govern- 
ment convoy." Per Lidou, t\ •!• in Anderson v. Pitcher, j Hup. 
iv Pul. Itij). 

(45) No convoy ever sails from I lie port of Loudon. Abbot's 
Law relative to Merchant Ships and Seamen, ^'d. ed. p. 2 Hi. Oc- 
casional comoys are appointed by tin: admiral on the station to sail 
from the downs to Portsmouth, &o. ; but such convoys arc never 
unpointed liv the admiralty. Ships sailing fiom foreign port* are 
not within tfie convoy act, fitilc&s there are jutsoun at those jiortu 
authorized to giant convoy licenses. And it is not suilic.ient to 
shew that convoys have been actually appointed Iron) those ports, 
but proof must be given that there arc person** stationed there, le- 
gally authorized by the admiralty to appoint them** 

i/.-tg'«fl.ir v. Tobin, l I loll"* X. I*. C. US« 
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Whether the convoy he sufliciei\t lpi^st depend on the usage 
trade and the orders of government ; and it is the province 
of the jury to determine, whether, under the circumstances, 
' the warranty has been satisfied (46)*, 

It sometimes happens h , that the force first appointed is to 
accompany the ships only for a part of their voyage, and to 
be succeeded by another; at other times a small force is de- 
tached from the main body, to bring them up to a particular 
point; if a vessel sail under the protection of $ force thus 
appointed 1 or detached k , the warranty is complied with. 

Although' the terms of this warranty do not express it, yet 
it is essentially necessary, that the ship should not only de- 
part, but also continue with the convoy until the end of the 
voyage, unless she be prevented by absolute necessity. 

Case on a policy of insurance on the ship Speedwell 1 , from 
London to Lisbon^ warranted to depart from England with 
convoy . The ship sailed from London in December, and 
arrived at Spithead, (the place where the Lisbon convoy was 
to be met with) whence she sailed on the 25th December, 
with the convojp. On 26th December a storm arose, which 
separated her from her convoy, and rendered her so leaky, 
that she was obliged to £ii for Plymouth, where she arrived 
on the 28tlt December. Having been refitted and made a 
tight ship* as was supposed, she sailed again on 13th Febru- 
ary following, Inrt without convoy . A few days after, she 
encountered another violent storm, and on l<Uh February, 
she was totally lost near Ireland. Lee, C. J. held, that the 
sense of the warranty was not to be taken literally; that the 
meaning was, not only to depart with convoy, but to leap 
with convoy during the whole voyage, and that this had al- 
ways been so holden: that absolute necessity alone, such 
as rendered it impossible to keep with convoy, could ex- 
cuse; as being driven by a tempest to some foreign port or 
place where convoy could not be had; but that was not the 
present cast?, the ship having been driven into an English 

h Abbott, 317 . I Mortice t. Dillon, London Sitting* 

i Smith v. HcarfftUftw, Parli, cb.m. afW JM. T» 3 $ &.>.». coram Lee, C. J. 

u. J 4 i). Di Ouray t. (iag£Ct, ih. MSS. 
k Manning v. Marsh Aud- 

ley, v. Dull, <3 Ito*. L Pul. 111 . 

.... — -Jfc A 

(46) Jit has always been understood, that provisions for a de- 
parture with convoy have relation to the custom of trade, and the 
ordeiffof government, nnd ought therefore to receive a liberal cow 
ptruction.** Per Heath, J. iu Audtev v. Dutf, 2 Bos. & Pul. 115 
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port. He* therefore, was of opinion, that this was not a 
loss within the policy; and accordingly a verdict was found 
fbr the defendant 

But if a ship saiis with convoy*, and is separated by stress of 
weather, and does all Hi her power to rejoin the convoy, this 
will be consideredas a sufltcient compliance with tlie war- 
ranty, so as to render the insurers liable. 

The security of trade, in time of war, has been considered 
as depending so essentially on ships sailing with convoy; 
that by a late statute* (47), (which continued in force during 
hostilities with France) it was enacted, 1. That no ship, 
belonging to any of . his Majesty’s subjects (except as 
therein provided (48),) should saif from any port or place 
without convoy. 2. That the master should use his utmost 
endeavour to continue with the convoy during the whole or 
such part of the voyage as the convoy was appointed to pro- 
tect him, and not separate without leave of the commanding 
officer; and a penalty of 1000/., or in case the cargo be naval 
or military stores, loOO/., was imposed on him, if he sailed 
without convoy, or separated therefrom w ithout leave, kuI>- 

iii Jeffery v. l/’gciutrn, a Lev. 34<». »» SUU. 4.1 (• 9 . c. 57. Src Cohen if, 

Cnrtli. -MO. Salk. 44) ] hliuw. jjo. llmrUty, i Taunt. It. i?4JJ. 

4 Mod. 58 . 


(47) A similar statute vvus made during the preceding war. See 
stilt. :38(i. 3. c. 70*. 

(48) The cases excepted from the opemtiou of this act will he 
found in theCith and 8th sections, and are as follow : I, Ships not 
required to he registered. N. Foreign-built ships in British own- 
ership are not required to be registered; consequently, they fall 
within this exception; and, where such ships are insured, it has been 
holden not to he necessary to communicate to the underwriters, at 
the time of mukiug the policy, that the ship is foreign-built. Long 

I>uff, *2 Boh. Sc Pul. 400 . 2. Ships licenc'd by the lord high 

admiral to depart without convoy. JV A policy on good* will not 
be affected by the terms of the license not having been complied 
with on the part of the ship owner. Edwards v. Footner, I Camp, 
X.P. C. 53^# 3. Ships proceeding with due diligence, from their 
port of clearance outwards, to join convoy appointed to sail from 
some other port. 4. Ship:* bound to or from any place in Ireland. 
5. Ships bound from one place in Great Britain to another, (h Ships 
belonging to the East India or Hudson's Bay Company. 7* Ships 
sailing from a foreign port or place, in case there be not any convoy 
appointed, nor ircrsom at such foreign port dulv authorised to 
appoint convoys, or to grant licenses for sailing tjpthoul convey. 
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ject, however, to & ruction, by the court in whidb the ac« 
tion for the penalty was brought, to a sum not less than 50 A 
3. In ease df a departure without cpnvoy? or wilful separa- 
tion, insurance* upon ship, goodv freight, or other interest, 
(the property of tnc master, or coninjlpder, or persons inter- 
ested in snip or cargo, or being priv^ to such sailing without 
convoy or wilful separation,) were declared void: no premium 
to be recoven d, and persons settling losses upon such inau- 
f ranees to forfeit 200/.; and, further, the mastef ^as to give a 
bond Before he could be allowed to clear outwards, m the 
penalty of tbe value of the ship, to be forfeited upon sailing 
without convoy or wilful separation. 

4. Neutral Property .—* If the insurance be effected in tune 
of war, and the party insuring be the subject of a neutral 
state, it is usual for him, in order to induce the underwrite! to 
accept a smaller premium, to warrant that tbe subject matter 
of the insurance is neutral projierty, which is usually done by 
inserting in the policy the words “ warranted neutral,” or 
“ warranted neutral property”; by which 0 is to be undii- 
stood, that the thing insured is neutral property at the 
time when the risk coniNfencis, not that it shall continue 
* so during the whole vojage, for the risk of juture war i*. 
Undertaken by the insures m every policy. But though it 
is n<# necessary, that a ship, warrant! d neutral, should con- 
tinue neutral during the whole voyage; because if she U* 
neutral at the time of sailing, the breaking out of war on 
the next daj will not discharge the underwiiier, jit the 
ship must not forfeit its neutrality by the misconduct of the 
puvtiis cm board; la nee where, on an insurance of a ship 
warranted neutral*, it appeared that the muster aud new 
had broken their neutrality, m the com sc of the voyage in- 
sured, bj forcibly rescuing the ship, winch had been su/cd 
and carried into port b\ a belligeient power, for the puipo^c 
of scorch, it was holden, that the assured could not recover. 

That a warranty of neutrality may be satisfied, it is netw 
sarv, 

1. r Fliat the vessel insured should belong to the* subject 
of a neutral state. 

* 2. That the vessel should be navigated, not only accord- 
ing to the law of nations, but also in conformity to the par- 


• E»Vu r Patkinoti, Doug. 73«. Ty* let, J.in Smloucci Joknsott, Fark, 
t0o% G unify, 3 T. R 4 ??. per Bui- 3t>4 

p Garrets r. Kensington, iT.R <no. 
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ticular treaties subsisting between the county to v$foh 4b*\ 
belongs am| the belligerent states (4t>). , . - 

<t\ therefore, a state iit amity with abtfhgerent power 
has by treaty, agreed that the ships of (heir subject® >*h*¥ 
only liave,that character when fumiah&i with? certain <kkyt* 
incuts, whoever warrants a ship to he the property of such 
subject, should provide himself, at the*time When? the ship 
sails, with tliosc evidences, which have, by the CQOpUy to 
which she belongs, been agreed to be tlmigcessaiy of 
that character (50). . % /(P *4 

In an action un a policy upon a ship waittnttd Dutch 
pro|>erty% it appeared tniu the ship in <juc$tion*Wtyi origin- 
ally a French pri\ateer bearing a French natncy that 
been captured by the Knglisb, she was carried into Liwr- 
pool, and there named The Three Graced A merchant thearw 
purchased her for a house at Amsterdam. Having been in- 
sured by a Dutch name, and warranted as in the policy, sh<\ 
went to Ha, was captured by the French, aud finally con- 
demned hy the parliament of Paris, under her Kuglish name, 
ns lawful prize. The court were of opinion, that the sen- 
tence of the pailiament of Paris was conclusive against the 
w.uranty. 

So where it appeared, that a ship, warranted Americifh% 
had not on board a pas^poit, which w'as required by the 
treaty between Fiame and America; it was holden,* that 
the asHind could not Keener, inasmuch as the wanrnty had 
not been complied with; for that required that tlu* ship 

q TIhi/iJI'U v l.ew»s, l\i.W, a*»o au«l r Kich v. Paikcr, 7 T» E 70'#. Se* 

MS not* of Uullci J utfil lii I hw- lurtluT 011 thi» nubjcrt, ISarmg v. 

irncoJ tn lNitluniv. Ilcll, s'l'.K 441. Climtic, S 


-- , , ~ l 

(4 “ Couits of mlunralt\ are to proceed on the known ;i<# gw- 
limn, or 011 the tr« at its between pmticuhir states; such treaties da 
not niter tls v jus gentium with respect tu the rest of the world, but a* 
between those pai titular states they are considered as engrafted ou 
the jus gentium." Per Ld. Kenyon, C. J. 111 Bird v. Appleton, 
3 T. it. 507. 

(50) N. There is not an implied warranty on the part of the owner 
of goods insured, that the ship shall be in all respects property 
documented. Wherethrough the negligence of the captaiifthjfr 
goods had not been regularly entered in the ship’s inanifert, 1 fdl 
exportation, as requited by stut. Id & 14 Car. 2. and other statutes; 
the loss not having been occasioned by this omission, it was holden 
that the undcnvrCers were liable. Carruthers v.Ciray, 3 0QOVQ» 
IS. I\ C. 1 4 J. 15 Fast, 35. S. C. ^ 
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should be Entitled to all the privileges of the American flag; 
and in order to be entitled to these privileges, she should 
have had a passport ( 51 ). 

But it is not necessary*, in order to satisfy a warranty of 
neutrality, .that the vessel should be bavigated in conformity 
to an ex parte ordinance made by one of the belligerent 
states, and to which the neutral state is not a party. 

A neutral ship may carry enemy’s property fiom its own 
to the enemy’s country, without being guilty of a breach of 
neutrality 1 ; provided that neither the voyage or commerce 
be of a hostile description, nor otherwise expi^sly o. im- 
pliedly forbidden by the law o? this country ; although such 
ship, in consequence of carrying tncxny’s property, he liable 
to detention or being carried into British ports, for the pur- 
pose of search. 

The evidence usually adduced to falsify this warranty", or 
to prove a breat h of forfeiture of neutrality, which amounts 
to a breach or forfeiture; of the warranty, is the judgment or 
sentence of a court of admiralty, or other court having juns»- 
diction in questions of prize, by whien the ship or goods in- 
sured, and warranted neutral property, have been condemned 
as prize. 

Since the judgment of the House of Lords in Lothian v. 
Henderson*, it may be assumed as the settled doctrine of a 
court of English law, that all suiteuccsot foreign courts, of 
competent jurisdiction to decide questions of prize, are to 
be received here as conclusive evidence in actions upon po- 
licies of insurance, upon every suhjee t immediately and 
properly vvithm tin* jurisdiction of such foreign courts, and 
upon w hich they have professed to decide judicially. 

Consequently, where such sentences are given in evi- 
dence, ami it appears that they proceed on a ground which 
falsities the warranty of neutrality, the assured will thereby 


M:t\ne* Wnltrr, Pork, Pol- 

lard v. Bril, s T 11.4.14 Bird \ Ap- 
pleton, m T. R. M >2 Purr >. Bell, 
1 Host, bfi9 

Barker v Blakm, 9 Bast, 

1 Marsh. 288 . 


x 3 Bos. k Pul 199. per r.llcnborougli 
C. J. deluding ilie opinion of tin* 
ci> in tin Bolton r.t Hailstone, 5 Hast, 
15V ami per Sir J. Mansfield, C J, 
in Siffkcu v. Ixc^: N. R 4aQ. 


(51) In the east* of an ins> ursine upon goods, in a certain bln p, 
which ship is not rqiresentoi as a m utrul, at the time when the 
insurance is effected, although she he 111 fact a neutral, it is not 
ne£csbury that she should be documented as Mich. Dawbou v. A tty, 
7 East, 3i>7. See Bell v. Carstairs, 1 4 Ea*t, 3yA. 




um&£3$m m 

DC prevented fiend revering, mm case", nuked, whore 
«t ship \m condemned m lawful ptiw in a foreign court of 
admiralty, and it was not stated m the **mtew,v upoi* w hat 
ground the condetnnatioir proceeded, it was hoUleu, that it 
should be presumed that tt pipmdcd, on the ground of th$ 
ship being the property of eftemn^and that the sentence 
was conclusive evidence to laUify the w;arram \ . 

In Baring v. Tlagi it, 3 Bos. & Put. 001. the couit beiug 
of opinion, that the sentence of coiulemhntion ptaceoded 
eithei on the ground of the ship not bt^ng mitral property, 
or on the ground that she was not piopeily docfinieidid, so 
as to entitle herself Jo the privileges of a neutral, adjudged 
the sentence to be condu^eMjVHlenee’ against it warranty of 
neutrality. * > 

Whither the foreign sentence profess diaftoctk and di« 
recth lo condemn the ship, on the ground of it* being me- 
lines’ property, or whether it can Ik* collected only fiom 
other parts of the" proceedings, that such was the gioiuid 
of decision", our courts are equally bound by the sememe; 
and this ici!e holds, although it appears on the face of the 
'Ciitence, that the prize-court arrived at the ^conclusion 
thiough the medium of rubs of evident e and, rules of pir- 
Mimptioii established only by the particular ordmames of 
heir own country, and not admissible on gcncial principles'. 

In short, whcicur the foreign courts adjudge tlic vessel 
to be good prize, upon a giouud u ltlun ilmr juriwlii tion, 
find such ground falsities the warranty, our c units will, by 
the comity of nations, which has always pi evaded among 
MVili/td states, give credit to and consider ihemsehts as 
bound by their adjudication, without examining the rea- 
sons by which the foiejgn eourtH have united at their i om lu- 
siou (.ri). 

u WikhIiiionm, i’aik, m» j Holton > Gluibloiu, 2*1 aunt s£. 

v lloltou r (ilmMum*, u KahI, i '» ». 


(52) “ A whi runty of neutrality must, l concvue, now he under- 
stood, as containing in itself (among other things) a *ti| mint ion 
that the rontmeteof assurance shali^U* vnitl, if the subject mailer 
warranted neutral he condemned as cncinnV property ; and, if a 
warranty of neutrality contains this .‘stipulation, the sentence of a 
court of competent juriniiction condemning a »hip on account «f 
its want of neutrality, is the proper evidence, according to every 
pnnciple*nit mlc of our law, to determine that lad.” Per Law* 
iciice, J. Its Lothian v. Henderson, 3 Bos. & Pul. 544. 
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^ Hence, as foreign courts of admiralty may decide on the 
construction of treaties*, if they expressly adjudge a ship to 
he good and lawful prize for a breach of treaty, such sen- 
tence is conclusive in our courts against- a warranty of neu- 
trality, although, iu the sentence, the foreign court may 
have referred to cx parte ordinances, and drawn inferences 
from such ordinances, in order to shew an’ infraction of 
treaty. 

The sentence is equally to be regarded, as evidence of 
the facts inducing the condemnation, and upon which the 
condemnation proceeds, as of the judicial act of condemna- 
tion. 

In the case of an insurance tfpon ship 1 , goods, and freight, 
all belonging to nearly the same American proprietors, which, 
as it appeared l>y the sentence, ‘had been coudemned on ac- 
count of the common defahlt of all the proprietors in their 
joint character of ship owners in not having a regular pass- 
port on l>oard, as required by the treaty of their own state 
with France; it was holdcn, that the assured could not claim 
from the underwriter an indemnity for a loss thus occasioned 
by themselves; although the ship was not warranted or repre- 
sented to he an American; for the ship-owner is bound to 
have such documents as are required by treaties with parti- 
cular nations on board, to evince his neutrality in respect to 
such nations. 

By the senteneq of a French court of admiralty 11 it appeared, 
that the ship insured, “ warranted American” had been con- 
demned as enemy’s property, lor want of having oil hoard a 
rule d'e<jicipage 9 or list of the crew, such as is required by a 
marine ordinance of France, and adjudged by the court there 
to In; requisite within the meaning of the treaty of commerce 
between France and America, it was liolden to be conclusive 
evide nce against the warranty of neutrality, though, in fact, 
the ship was American. 

So where the sentence states, that the ship was condemned 
on the ground of having violated her neutrality*, and acted 
contrary to the law of nations aud the faith of treaties, such 
sentence is conclusive evidence against the warranty of neu- 
trality. But where the grounds of confiscation arc stated ob- 
scurely, and the court cannot collect what the precise ground 
was - , or where the sentence adjudges the ship to be lawful 

z Boring v. Itoyal Exrb. Am. Comp, c Hariri* v Ken«iugton, »T. It. a.'io. 

3 I 'kMt'W). a I! rnurdi v. MftUeux, Dong- r»74. 

n Bril v. Caratatr*, U Fait, . 174 . I-ulinrv.Oglc, 1 Camp. N. i*. C. 41*. 

V lawyer r. A jailor, ) T. It. 
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0 ke r not because it is enemies* property* but for reasons 
which lead to a contrary conclusion 9 5 or if it appear, that 
the condemnation proceeded yutety ou the ground of the 
ship having violated an es parte ordinance* to which the 
neutral countiy had not assented r ; in such cases the sen- 
tence is not conclusive evidence against the warranty of neu- 
trality. 

A vessel, warranted 4 Dantzic, was captured by a Ftvnch 
privateer*, and condemned as prize by a French court of ad- 
miralty. This sentence of condemnation was afterwards rc- 
> ersed by a court of appeal, which court, however, refused 
to give the appellants their costs and damages, because the 
muster-roll did not express the place of nativity of the crew, 
which was required by French regulations. The ship was 
proved to be a Dantzic ship, and to have had 011 board, at 
the time of the capture, afl the papers ever carried by Dantzic 
ships. The French regulations were not shew ft to nave been 
within the knowledge of the people of Dantzic. In an ait ion 
on the policy it was contended, that the underwriters wen? 
not liable, because the sentence of restitution had refuse^ da- 
mages and costs to the assured; but the c ourt were of a c on- 
trary opinion, Sir J. Mansfield observing, that no question 
had ever arisen as yet with respect to the refusal of a prize 
court to allow dainnges and costs, as disc barging the under- 
writers from their liability; and, indeed, it’wogld In? very 
strange if such a refusal could discharge them. It was a mat- 
ter of mere discretion in the couti. In this case the refusal 
tet allow them was founded on two private ordinances of 
Franve* not shewn to be within, the knowledge of the people 
of Dantzic, and, therefore, the refusal of the french court 
could afford no ground for holding the underwriters released 
from their engagement to pay. The C. J. added, that he saw* 
no reason for extending the doctrine of the coticiuhi veiled of 
sentences of courts of admiralty. 

It is to be observed also, that the sentence of a foreign 
court, where it is conclusive, is conclusive only as to the 
ground s of the sentence, and not as to the premises which led 
to the conclusion \ 

The preceding remarks, as to foreign sc ut cnees of condem- 
nation, oeiug conclusive evidence against the warranty of m u- 
trality, must be confined to legal sentences, that is, sntteucui 
of a prize court, acting and exercising function* cither in tin* 


r falwrl f, Ml, "T.R. s:j. 
t Cud v. Applrtim, 0 T. K. jfa. 


If SifTkf it v. I^r, 2 N. It 4H4. 
h CU.Ikti* » SmciiIW, n T It |9y 
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belligerent country, or in tfte country of a co-belligerent?^ 
ajily in the war- 1 ; for sentences of condemnation,, pronounced 
Jby the authority of the capturing power, within the dominions 
of a neutral country , to wbicli jtlie prize may have been 
taken, are illegal*, and, consequently, inadmissible. And 
that is to be considered as a neutral country for this purpose 1 , 
in Which the forms of an independent neutral government are 
preserved, although a belligerent may have such a body of 
troops stationed there, as in reality to possess the sovereign 
authority. . . 

Free of capture in *por<.~ If a vessel is taken at her moor- 
ings, being neither within the caput portus, nor within that 
part of a haven where ships unload, the underwriter is not 
discharged by a warranty ‘against " capture in the ships port 
of destination".” * 

Whether a vessel warrranted free of capture in port, be in 
a port or not at the time of her capture", is purely a question 
ot fact for the jury. 

See further Oorn v. Taylor, 3 Camp. N. P. C. 204. and 
Maydhew v. Scott, ib. 205. The assured upon a policy on 
ship, not having leave to cany simulated papers, cannot re- 
cover for a loss by ranting; if it appear by the sentence of tlu^ 
foreign prize court that one of the causes stated for the con- 
demnation was flu* carrying of simulated papers®. 

Implied Warranty . 1 . Not to deviate, — Another condition 

implied in the contract of insurance is, that the ship shall not 
deviate. Hence arises another ground of defence, on whifii 
the underwriter may .insist, viz. that there has been a devia- 
tion, bv which term is to be understood a wilful and unne- 
cessary departure from the due course of the voyage insured, 
either with or will tout the consent of the assured, for any, 
even the shortest, space of time. 

The effect of u deviation is not to avoid the contract ab 
initio, but only to determine it from the time of the devia- 
tion, and, io discharge the iusurer from all subsequent re- 
sponsibility. H cnee, damage sustained before the actual 
devinlioirmusi be made good by the underwriters 1 *. From 
the moment of deviation, however, the contract is at an 
end; and it is immaterial from, what cause the subsequent 
loss arises. 

I Otldy v. Bovtli, *3 Kiwi, 473 ni Keyset* v. Scott, 4 Taunt.' 060 . 

W Havcltfckv. IlockwiHitl, s T. K, alia, u Key tax v. Ptaraou, 4 Tamil. 662 . 

Tlic FhutOjreo, l Itch. A. R. 133. o Os welt v. Vigue,>l 3 £ 041 * 70 . 

t DotiaUlaott v. Thoiusou, l Camp, p CJi* en v. Young, 9 Raytn. S40. Salk. 

N.P.C.4 *J. 444. 
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two [>orts of discliarge ure named in the policy , and t^e 
ship intends going to lioni, site must take them in the order 
named in the policy. Hence, where a ship insured .fin A. and 
B ■, meaning to go to both, vvent first to B, in her way to V.; 
it was hoi* Sen to be it deviation from the voyage insured, not 
being i:i the order named in the policy, v 

Upon a policy from Loudon to Trinidad or the Spanish 
Main, with leave to call at aliw any of West India islands or 
settlements, and with liberty to touch and stay at any ports 
or places whatsoever and wheresoever, the assured must take 
ail the ports at which, he toudigs, in the same succession in 
which they occur in the course of his voyage mslircdh 

A policy at and from Martinique aud nil and every West 
India Islands, warrants a course from Martinique to isiaridf 
not; in the JioirwwanWoyage*. 

A ship having liberty to put into one port, put into ano- 
ther equally in her wav 1 ; this was holden to he a deviation, 
and to avoid the contract, though neither the risk nor the pre- 
mium would have been greater, if the putting into such other 
port had lxn*n allowed by the policy. 

A ship was insured from Liulmii to Knglniid*, with liberty 
lo call at any one port in Portugal; it was holden, that. 
* under such a policy the party had only a liberty to c all at 
:on»r port in Portugal, in the course of the voyage to 
Ihigland. 

Where a ship insured to Martinique and all or any of the 
Windward and Leeward islands, lauded the greatest pan. of In r 
c argo at Mart ituque, and sailed wit ii the residue to Antigua, 
where! she was wrecked, while stopping partly to disjxw «»1 
the residue of the outward cargo, and parti ft to obtain a hnmt- 
v anl can: a ; it was holden % that the underwriter were' not 
liable. 

A policy of insurance on goods at and from London tn the 
ship's discharging port or ports in the Baltic*, with t thirty tn 
touch at any port or ports for orders, or any other purpose, 
dors t\ot warrant the assured, alter having touc hed at t \ fur 
orders, and gone on to S., a more distant port, in ren curbing 
at ( . for orders; hut if the policy l*o to any and all and 
plan sin the Baltic forwards ilmi backwards, an* I tan \ wards 
(did forwards, it is otherwise. 

•I Beat son v. Haworth, 0 T. K. 531. u Uog£ v. Ilnrwr, 

r flair filler v. S*al(o<m;, ;i Taunt. so. v Ingti* Vtm, :» Comp. N. C. 

h Br*£g Anderson, 4 Taunt. 4 . 17 . 1-d. I'llfVmn.ujpi, C:. J. 

t Klimt v. Wilson, 7 tiro. IV V'f). \ MJI.bti \ tin j6 Coat, jj 1 

i flro. 1 \ f . 470. Tomlin's »•«!- 
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Under a liberty to touch and stay at all ports for all pur- 
poses whatsoever, the stay must be for some purpose con- 
nected with the furtherance of the adventure*. 

Whether the purpose is within the scope of the policy, is 
a question for the court solely and not for the jury*. 

So if the policy docs not limit* the time of stay, whether a 
ship has staid an unreasonable time, is purely a question for 
the jury*. 

A policy of insurance “ at and from Ixmclon to Berbice,” 
Was e Heeled upon the receipt df a letter from the captain, 
(which was shewn to the underwriters,) stating that he had 
passed Barbadoes, and the words “ at sea” were inserted in the 
policy after the printed clause describing the beginning of 
the adventure on the goods. It was ho^enS notwithstanding, 
that the policy was vacated by a deviation at Madeira, in a 
former part of the voyage. 

A ship was insured from London to the southern whale 
fishery and hack again d , “ with leave to. carry letters of 
marque, ami to cruise for, chase, capture, man, and sec into 
porl % any ships of the king’s enemies.” It was holden, that, 
although the ship insured might be authorized under the 
terms of this policy, in accompanying prizes to any convenient 
port consistently with the main adventure, seeing them safely 
moored there, and perhaps stopping a reasonable time- to give 
directions for their proceeding on their final destination, \»t 
remainin'* in port until a prize was repaired could not be con- 
sidered as warranted by those terms. 

A deviation never puts an end to the insurance; unless it 
be the voluntary act of those, who have the management of 
the ship. 

Hence, where a policy was effected on a ship carrying letters 
of marque-, from Bristol to Newfoundland, atul the orders of 
the owners were to nut a tew hands on board any prize that 
might be taken, anti send her to Bristol, but that the ship 
should proceed to Newfoundland; notwithstanding which the 
new obliged the captain to go back to Bristol with a prize 
taken dining the voyage, and in so doing, the ship was cap- 
tured, jt was holden* that this deviation was justifiable, and 
that the underwriter was not discharged from his obligation^ 
indemnify the assured. 

y LangUora v. AUnutt, 4 Taunt. 511. 4oa. C. B, per Si£ Mansfield, and 
i\ U». , afterward* confirmed fey tfe? court. 

1» lb. d Jarratt ▼. Ward, 1 Camp. M, |». C. 

C Kcdtnanr. London, 3 Camp. N.P.C. «<**. 

t Lltou v. Brogden, $ Str 126*4. 
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1 tie owner of a ship (which was about to sail on a voyage 
from Lisbon to Madeira 1 f , from Madeira to&fli, on the mst 
of Africa, in ballast, and thence to Lisbon, with a cargo) was 
desirous of having the insurance effected on part of the freight 
from Safli to Lisbon. The underwriters objected, on account 
of the distant period at which the risk was to commence; 
however, on a representation some time afterwards by the 
owner, that he had received intelligence of the ship’s arrival 
at .Madeira, and that she was about to proceed immediately 
on tier voyage, the insurance was effected. When the ship 
arrived at Madeira, ail the crew, except two, being alarmed 
by reports pf some Moorish cruisers being off Salfi, and of 
their having captured and ill-treated a Dane and an Ame- 
rican, quitted the and refused to return to it, unless 
the captain would^Sfimise to sail immediately for List&n; 
Under these circMBKiccs the captain carried the ship 
back to Lisbon; oSf^Sh his arrival there, the charterers in- 
sisted on his proceeding directly from thence to Sadi, which 
lie accordingly did, and was captured in his return from 
Salli, to Lisbon. It was in evidence, that the difference of 
season, arising from this delay, did not vary the risk. It was 
holden, that the deviation was justified bythc special circum- 
stances. 

Ami this rule holds as well in the case of a limited, as a 
general policy. 

Hence, where a policy was effected on goods on board a 
ship, for a certain voyage*, “ against sea-risk and fire only,” 
and the ship was forcibly carried out of the course of fier 
voyage, and detained by a king’s ship, but. afterwards was 
released, and permitted to proceed on the voyage insured, 
during which the goods insured sustained sea-damage; it 
was holden, that the deviation having horn occasioned by 
force, and without any consent on the part of those who 
bad the management of the ship, tlie underwriter W'as 
liable 4 , although the voyage, was made longer than it other- 
wise would have been, by the detention of the king’s 
ship. # 

(J rounds of necessity, wiiicii will justify a deviation, arc, 

1. Cioing into j>ort for the purpose of refitting or repair- 
ing k . 

f Driitrol ?. Pasmnorr, 1 Bos. & Pul. I« Admitted Hy M. Hardwick*, Cl*, it 
9 «i. See ilw Dritcot v. Buril, I boa . Mofttciux v. I.oudou Am , l dlkyne, 

& Put. 313. 515. 

r Keott v. Tkompaow, l Boa. it Pul. 
n n. jhi. 



m INSURANCE. 

2. Stress of weather 1 * * . 

3. A voiding an enemy, or seeking for convoy k . 

, ' A vessel miy deviate somewhat from the straight line of 
her track to seek for convoy; and the captain, unless ex- 
pressly prohibited by the terms of the policy, may always do 
what is necessary for the safety of the ship. A vessel in- 
sured, may do whatever it would be expedient for the com- 
ItiOn security to do if uninsured 1 . 

But where a ship was insured from London to Berbice, 
with au < x:uisive liberty of touching and trading at all places; 
it was hoklrn* that by putting into Madeira and voluntarily 
staying there for the purposes of trade after the Convoy with 
winch she sailed had proceeded on th<ygpyage, she was guilty 
of a deviation which discharged th^Sl^writers. 

Whenever such circumstances dflHKf^nder a deviation 
necessary n i the voyage (which inaytB^he termed the voy- 
age of necessity) must be pursued" according to its due course 
in like manner as the original voyage. * 

An intention to deviate from the due course, not carried 
into execution®, will not be considered as a deviation. 

Where goods were insured from Heligoland to Memd, 
with liberty to touch at anv ports, and to seek, join, and ex- 
change convoy, warranted free from capture in the port of 
Menu I, and the shif> sailed from Heligoland with orders to 
go to (iot unburgh to knows whether to proceed to Anliolt or 
Memd, and was raptured in her way to Gottenburgh, which 
is in the track either to Anhultor Memd: hold* that this was 
to ho considered us a voyage to Memd, although it was sub- 
ject to he changed according to circumstances upon the ship's 
arrival fit (iotienburgh; and therefore the risk commenced 
on her leaving Heligoland; and the ship never having reached 
C.«oi<oiibiirgli, the purpose of going thither for orders was 
merely an munition to deviate, which did not vacate the po- 
licy; neither was it a restraint on the captain's judgment as 
to t he place of seeking convoy, it not appearing that ne could 
have met with convoy beforo the capture; and consequently 
the underwriter was liable. - 

Policy of assurance on goods at and from London to the 
ship's discharging part or ports in the Baltic , with liberty to 

i . IVlitiiy t. SloiM ui, i T. it, n Lsvibrv v. Wilson, Oou-. 234. 

k iromt S.»lk. 44i. o Foster v. Wifaner, Str. 1249- Tbcl- 

I D 4 .t|rutNhv.Ti*imi, i HttlCftN.P.C. luaon v. Firguw&m, Doug. 36 1 . 

I SS- q. li, Ciibhs, C J. Ktwloy v. Ryan, a It. Bh 343. 

m \Villvtit>» v. Muv, 3 Cnm|», N. P. i\ n lletcltoii ▼* Allnut t, ) M. k k 46. 

4ty B, K. LU. kilcuborough, C. J. 
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tone h at any port or porta for orders or any other purpose, and 
to touch audstav at any ports or places whatsoever and where- 
soever: hdd * that the ship having touched at 0. tor order! 
ami gone*on to 8., a more distant port tor further orders, and 
having received orders at S., because it was unsafe to land 
there to return to and wait for orders, might so return to 
('. without, being guilty of a deviation; it being found that 
she went to S. for orders in the prosecution of her voyage; 
and returned to C. to obtain orders us to the farther progress 
of the voyage, and no fraud being found* 

It is to be observed also, that, in a jrolicyon ship and 
freight, it is not an implied condition that the ship shall not 
trade in the course of her voyage, if that may be done without 
deviation or delay, or otherwise increasing ’the risk of the 
underwriters. Hearn when* r a **hip was compelled in the 
course of her voyage to enter a port, for ti e purpose of ob- 
taining a necessary stock of provisions,. which she could not 
obtain I:. fore. in the usual course, bynasou of a scarcity 
at her loading ports, and during her jus*. liable stay in the 
port so entered foittliat purpose, she took on board hulliou 
for freight, the jury having found that uo delay in the voyage 
was occasioned thereby, it was holdeu not to avoid the po- 
licy. 

So where a siiip had liberty to touch at a port, if was 
hidden* not to he any deviation to fake in a ijuantily of .salt 
during her stay there, the ship not having thereby exetsded 
the period allowed for In r remaining there. N. In thin case 
a communicahoii Imd been made to the underwriter that the 
ship was to touch for the purpose of trade. It serin*, iiow- 
ever, that the words 44 liberty to touch” will not authorize a 
general trading*. See farther on this subject Phelps v. Auldjo, 
•2 C amp. N. J\i\ 

*2. Stotvorlhiuew * — Tn every marine insurance, whether ou 
ship or goods, thefe is an implied warranty, ihaf. the ship is 
seaworthy at the commencement of the risk, or, in the lau- 
!»■ inure of tin' charter-party, tight, staunch, and strong. -Any 
deiiYt, winch may endanger the ship, thouv.li unknown to 
the assured, will discharge 1 he underwriter; for it. is tin* duty 
of the assured to provide a good ship, in such slate and <on- 
ditionas to be able to perform the destined \oyag<‘, i. c, sea- 
worthy. 

<1 MHIinh r. Andrew*, 2 Maolc &. Set- * Crqulwrl v. TWnni'f, t 450. 

w\n, i*r. 1 IVr S«r J .11411* field, S. C. 1 T 4 Uiit. 

r ICtisic r. Bell, *) Eatl, 195. rnuj;- iZii. 

ntseri in Luroclif t f Os win, 1 j Eafct, 
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, ! ; As to any decay to.wJWcbthe lossof the ship may be at* 
tributed, the question will be, whether thesajpe commenced 
•previously to or after the insurance made. If a ship, in a 
abort time after having sailed, become leaky, and founders, or 
$6 obliged to return to port, there not having been any storm, 
external accident, or cause .adequate to the producing such 
effect, it may be presumed that she was not at the time of 
sailing seaworthy, but the conclusion, in all cases of this kind, 
is to be drawn by the jury, to whom the several circumstances 
are to be submitted. 

If a ship be insured at and from a port, although in want of 
repairs, she is protected by the policy, whilst in the. port. 
The condition that she shall be sea-worthy for the voyage, 
does not attach until heF sailing*. 

Where a ship is insured at and froirPa foreign port, it is ne- 
cessary that she should have once been at the place in good 
safety ; for if she arrives at the outward port so shattered as 
to be a mere wreck, a policy on the homeward voyage never 
attaches®. 

It is also an implied condition, that the ship insured shall 
be furnished with eveiy article necessary for the pthpose of 
safe navigation during her voyage, i. e. properly equipped 
with sails*, a sufficient number of hands on board (53j, an 
able c aptain, skilful pilots, &c. 

In an action on a policy of insurance on ship and goods 
from Stettin to London*, in which the plaintiff declared upon 
a loss, by reason of the vessel sinking before she hail been 
moored twenty-four hours, in consequence of an anchor 
having been driven into her; it appeared, that the captain had 
taken a pilot on board at Orforuness, on entering the river 
Thames, who quitted her at Halfway Reach; after which, 
and before she had come to her moorings higher up the river, 
the accideut happened, which occasional the loss, and in 
consequence of which the vessel filled .with water, before she 
had been moored twenty-four hours ; but the precise time at 
which the damage was sustained within those limits, or by 

t Anncn r. Woodman, 3 Taunt. 999. x WeddcrLuru v. Bell, 1 Camp. N. P. 
11 Parmcter v. Couaiua, 9 Camp. N. P. C. 1. 

C. 935 . y Law v. Boiling* worth, 7 T. R. 160. 


(53) In Hunter v. Potts, London Sittings after Trin. T. 45 G. 3. 
Lord Ellenborough, C. J. said, that the vessel must not only be 
seaworthy, but the crew must be adequate to discharge the ordinary 
duties, und to meet the usual dangers to which she is exposed. 
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^rtiai particular default* wa* not ascertained. The captain 
Imd also left the ship before the time of the actual loss. |t 
tvas holdcn, that the underwriter was discharged; Lord 
Kenyon, C. J. observing, that in this case the captain did 
not [jerfonn his duty, for lie had no pilot on hoard at the 
time when the accident happened ; and it is one of the tilings 
implied in contracts of this kind, that there shall be sorao 
Person on board the shin apparently qualified to navigate 
her. If the underwriters nad been previously informed, that 
there would be no pilot on board during the ship's sailing tip 
the river Thames?, probably they would not have undertaken 
the risk. On the ground ‘therefore, that there was no pilot 
on board the vessel when the accident happened, lie was of 
opinion that the underwriter was discharged (54). 

Where a vessel, engaged in the southern whale and seal 
fishery, and with liberty to chase and capture prizes, is in- 
sured in August, 1807, wit ha retrosfiect to the first of August, 
180 ft, although at the time of her insurance she was not com- 
petent to pursue all the pur|K>se* of her voyage, her crew 
being nxlueed by death and casualties; if she had a compe- 
tent force to pursue any part of her adventure, ami could he 
safely navigated home, she is to he deemed sea-worthy*. 

z Mucks v. Thornton, i IIoll'c N. I*. C. 30. C. D. C*ibl»», C.J. 


(54) Another question was agitated, viz. Whether the defendant* 
would have been answerable, if there hud been a pilot on board, 
whom the captain believed to be of sufficient skill, hut * ho was not 
duly qualified under btat. 5 O. 2. c. ‘20. The court declined giving 
an opinion, n> in the ease before them no pilot wsts on hoard. 

Pilotage from Dover, TX*al, and the Isle of Tiianet, up the rivers 
Thame* and Medwuy, is regulated by statutes 3 Geo. I. e. 13. 
7 Geo. 1. e. 21. and 43 Geo. 3. c. 152* Pilotage down the Thames, 
and through the North Channel, h> or by Orlbrdnew*, and round 
the Long Sand-fleud into the Downs, and down the South Chan- 
nel into the Downs, ami from or hy Or ford ness up tin* North Chan- 
nel and the Thames and Medway, by Mat; 5 Geo. 2. c. 20. ; and 
pilotage* into or out of tlie port of Liverpool, hy stat. 37 Geo. 3. 
v. 7*. Sec Abbott’s Law relative to Merchant Ships, p. IfiH. ed. 2d. 
Sec also modern regulations as to pilots in recent statutes 47 Geo. 3. 
Sons. 2 . c. 70. Local, 48 Geo. 3. c. 104, continued and amended 
by 52 Gu>. 3. C. 31). 
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d* Re-assurance. 

^ e ", assui< ®? ce *? contract made by the first insurer or tin- 
Ifcrwriter, with 21 view of securing himself from a risk, by 
throwing it on other underwriters, who arc termed re-assurers. 

■ This is allowed in almost all the trading countries in Kurope, 
and was permitted by the law of Kngiand, until the stat. 1$) 
G. ‘2 ii7., by the fourth section of which re-assurance is 

prohibited, except in lit roe cases : l. The insolvency ; 2. Tfie 
bankruptcy ; d. The death of the insurer: and even in these 
cases, it must he expressed in the policy. to be a re-assurance, 
and the re-assu ranee must not exceed the amount of the sum 
beibre assured. 

Although the first section of the above-mentioned statute 
does not extend tofo reign ships*, yet the fourth section does. 
Consequently a re- assurance, even by a foreigner on a foreign 
ship, is illegal. 

6. Wager Policy— Stat. 19 C. 9. r. 57 . — Interest of 
Assured . 

An insurance I icing a contractor indemnity, its object is 
not to make a positive gain, but to avert a possible? loss. 
Ilcnce, as a person cannot he said to be indemnified against 
a loss which can never happen to him, a policy without in- 
terest is not an insurance, but a mere wager only. - Such po- 
licy, therefore, is properly denominated a wager policy. Al- 
though contradictory decisions arc to be found in the books, 
as to the legality of wager policies, before the starute lj> 
G. 2., yet they have been recognised as legal contracts by mo- 
dern judges; and it seems now to be admitted b , that bv tin* 
law of merchants, and particularly by the law of Kngiand, its 
it stood at the time of passing the act ip(i. *2., a wager po- 
licy, in which the parties, by express terms, such as the 
word* “ interest or no interest,” or, “ without proof of in- 
terest,” disclaimed the intention of making a contract of in- 
demnity, was then (contrary to older determinations) deemed 
a valid contract ot insurance; but that a policy containing no 
such clause, disclaiming or dispraising with the proof of in- 
tcresl, was to* be considered as a contract of indemnity only, 
upon which the assured could never recover without, proof of 
an interest (55). But it having been found by experience, 

a Atulrccv. IrUirlirr, :T. R. i(S t. I.uccna v. Craufurd, j Bos. & Pul 
b See tin: opinion of Chnmbrc, J. iu ioi. 


(55) flu* opinion of Chutnbre, J. is confirmed by an observation 
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that the making assurances, “ interest or no interest, or with* 
out further proof of interest than the policy” had becti pro- 
ductive of many pernicious practices, ami by introducing a 
mischievous, kind of gaming or wagering, under the pretence 
of assuring the risk oit shipping and fair trade, the institution 
and laudable dcsigu of making assurances had been perverted; 
and that which was intended for the encouragement of trade 
and navigation, had, in many instances, hi come destructive to 
the same : it was enacted, by stat. IP ti. 2. c. *17 • s. 1., “ that 
iio assurances should he made by any persons, bodie s corpo- 
rate or politic, on any ships belonging to his ma jesty, or any 
at his subjects {Mi), on any goods laden, or to be laden, o*u 
hoard such ships, interest or no interest, or without further 
proof of interest, than the policy, or' by way of gaming or 
watering, or without benefit of salvage to tin? assuror, ami 
that such assurances should be void.” 

But by s. 2. it is provided, “ 'That insurances on private 
ships of* war, tilted out by any of his majesty's subjects, 
solely to cruize against his cm mas, may In* made by or for 
the owners thereof, inleud <»r no interest, live of average, and 
without benefit of salt age to the ii.Min r." 

And by s. X. it is also provided, ” That am edi cts from 
am port or places in Kmopc or America, in |jo-*.sevuou of the 
crowns of Spain or Portn^al, mm be insured in the same 
manner as if this net had nei Inch made.'* 

Having detail* d the p;<»\ imous of t lit* slat. UML 2. c. .'i 7., 
it will he necessary hrtelU to consider w had that interest is, 
the prof«‘ciion of with h is the propi r object of a policy of 
assurance. And Lins is to Ik euilcei.d fiotu musidi ring what 


id’ Lord I lardwicke, in a case which ttU 1 ' decided Indore the parsing 
of the Mat. 1 (| t«. o. c. :)/. Speaking ol tin- ddfi l eiicc hi tween in* 
Mjmmco iVoin lire and marine insurances, he sa ys, 4 * in the insur- 
ance of ships, * interest or no interest* is utmost constantly inserted, 
and, if not inserted) you cannot recover, uiib *> you pmvr a pro- 
perty .** Per Lord l lardwicke, C. in the Sadler’s Company fkid- 
cock, 2 Atk. 55b. 

(5b) In cou&Hjiieiine of these words it lias been holden, that thia 
section does not apply to the case of foreign ships, and that insur- 
ances, ** interest or no interest** may be made upo/i them. Thelfus- 
son v. Fletcher, Doug. 315. And although the words “ interest or 
no interest” arc omitted in the policy on a forn-u ship, yet in de- 
flating on such policy, it is not necessary to aver that the a situ red 
had an interest. Craufurd v. Hunter, 8 T. IL M. Nantes v. Thomp- 
.vm, 'J 38<i« 
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i* Jhe nature ofsilch contract*. Jfowmsu ranee is a contract, 
bjfavhich the one party, in consideration of* b price paid to 
llifh adeqiiatc to the risk, becomes security to 4ne other, that 
jhfe shall not suffer loss or damage, by the happening of the 
perils Specified to certain things, which maybe exposed to 
them. This being the general nature of the contract, it fol- 
lows, that it is applicable to protect jjersons against uncertain 
events, which may in any wise be of disadvantage to them ; 
not only those persons, to whom positive loss may arise by 
•ueb events oc casioning the deprivation of that which they 
may possess, hut those also, who, in consequence of such 
events, may have intercepted from them the advantage or 
profit, which but for such events, they would acquire accord- 
ing to the ordinary and probable course of things. That a per- 
son must somehow or other be interested in the preservation of 
the subject-matter exposed to perils, follows, from the nature 
of this contract, when not used as a mode of wager, but as 
applicable to the purposes for which it was originally intro* 
duced; but to confine it to the protection of the interest 
which, arises out of property, is adding a restriction to the 
contract which does not arise out of its nature. Interest, 
therefore, with reference to the subject under consideration, 
dors not necessarily imply a right to the whole, or a part of 
a thing, nor necessarily and exclusively that which may be 
the subject of privation, but the having some relation to, or 
concern in, the subject of the insurance, which relation or 
concern, by the happening of the perils insured against, may 
be so affected as to produce a damage to the person insuring: 
and where a person is so circumstanced, with respect to mat- 
ters exposed to certain risks, as to have a moral certainty of 
advantage hut for those risks, he may be said to be interested 
in the safety of the thing. Having endeavoured to explain 
the nature of an insurable interest, it will be proper to add, 
that it is not necessary such interest should be indefeasible ; 
for the consignee of goods, under a bill of lading. Jins an in- 
|un\ble mien st in such goods, although they may be stopped 
in transitu on their passage home*. So also has an executor 
before probate. In like manner it has been holden, that, 
where a ship was taken as prize by the conjoint forces of the 
army and navy, the captors, before condemnation, had an in- 
surable interest under slat. 45 G. 3. c. 72. s. 3. whereby the 
crown gives up its right in the prize to the captors, although 
such interest was defeasible, as well by the release of the 

c Pw 1 »wrfnft J. in Lii«n* t Cm»i- «) Per f.nnl Ellenbtroiigl), C, J. 1} 
twit, 1>. P, e Pift. N. I< m*». Cast, tutf. 

»lietc tl»i«* nuhjccl it very cUbopUQ- 
hy UiMTifeted. 
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crown, as the adjudication of the court of admiralty*. The 
owner of a ship, whohaa chartered her fora particular 
voyage, has an insurable interest in the ship during that 
voyage, although the charter-party contain a. stipulation, that 
in case the ship be lost, the charterer shall pay the owner the 
estimated value of the ship f . 


X. Evidence . 

In order to support his action, the plaintiiT must be pre- 
pared with the following proof: 1. The policy must be pro- 
duced in evidence, and the subscription of tbc defendant 
must l»e proved. 2. Evidence must be given of tbe interest 
of the insured in the subject-matter of the insurance (.\7). In 
insurances upon ships, the mere fact of the possession of the 
assured, as owners, is sufficient prim<i facie evidence of 
ownership*, without the aid of any documentary proof or 
title-deeds ou the subject, such as the bill of salt; or ship's 
register, unless such further evidence is rendered necessary 
in support of the prim a facie evidence of ownership, in con- 
sequence of the adduction of some contrary proof mi the 
other side: 

As in an action on a policy of insurance on freight \ where 
the interest in a ship and its earnings were alleged to be in 
four persons, who were partners in trade, and it was proved 

e Stirling v. Vutiglmn, II F.nM* I»I0. Srr also Tlinuiti* v. Fnyle, ft E*p. flf. 

3 ('snip N. I*. C. StfV S. €’ pikil tu I*. O. as. 

Koltertson nml others. v. Hamilton, h ChiimShi v. Amin m»ii, •'* T. II. 7*h> 

H II. M. 52 (v. a. rr« nguisol 1>\ 1 a ' Ilium;, J. in !U:irsl» 

f llubhti v. Ilunuam, a Camp N. P, v. Koliiitftnn, It It. I.nmlon Sitlmu* 

C. <H. after II. T. I. 4 Iv»p. N. P, t,\ 

g Kohntton v. French, 4 F.«»t, lJti. <jh. 


(57) In Atnery v. ttogers, l Ksp. N. 1*. C. \M»7. whore an nefi on 
was brought on a policy of insurance on a -*hip, Lord Kmond'J. 
was of opinion, that the proof of the insured baling exercised net* 
of ownership, in directing the loading, fee. of the shifts ««*d paying 
the people employed, was sufficient proof of interest. And in IVPAn- 
drew v. Hell, 1 Esp. N. P. C. 373. where the inMuauce was on a 
•hip and her cargo, the plaintiff, in order to prme interest, produced 
the bill of lading, nml the captain proved that it wo* his bill of 
lading, and that lit* hud the gotnls specified in it 011 board. .Lord, 
Kenyon, C. .1, held, that the interest was sufficiently proved. 
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by the plaintiffs, that the ship had been paid, for by all the 
four partners; but the defendant having produced the regis- 
ter, wherein the ship was registered in the names of two of 
the ' partners only ; it wsls boiden, that as the title to freight 
arose only from ownership, and the register was conclusive 
evidence that only two were owners, and as there was not 
any count in the declaration, stating thy interest to be in 
two only, the plaintiffs could not recover. 

Where the r plaintiffs declared on a policy of assurance l , 
and averred that they were the persons resiling in Creak Bri- 
tain who received the order for mid effected the insurance; 
this was considered as a material averment, and not sustained 
by evidence of a letter received by them after the policy was 
effected, directing to make assurance; although the? policy 
was originally on goods on board' the Ann, or ships, or by 
whatsoever other name the ship should he named; and the 
plaintiffs, upon the receipt of the letter, procured a memo- 
randum to be made on the poljcy, signed by the defendant, 
declaring the interest to be on board the Herald, tllC ship 
mentioned in the letter. 

In insurances upon goods, the mere production of a bill of 
parcels from the seller abroad*, with the receipt to it, and 
proof of his hand- writing, has been holden to be sufficient 
proof of the interest of the assured. 

hi a declaration on a policy of insurance effected by tin* 

g laintifl 1 , as agent of A. and B., it was averred, * that A. and 
at the time of effecting the policy, and thence until the 
time of the loss, were interested in the goods insured, to a 
targe amount , to ivit , to the amount of all the money ever ///- 
sured thereon." At the trial it appeared, that, at the time 
when the policy was effected, another person was jointly inte- 
rested in tne goods, together with A. ami B. The court, were 
.of opinion, that although A. mid B. had not an exclusive in- 
terest, yet they had such an interest as would answer the 
terms of the averment-; Chauibre J, observing, that the aver- 
ment in substance was nothing more than that the parties for 
whose benefit the assurance was made, had an interest in the 
subject of that insurance. They wore not hound by the* 
terms of the averment to shew any thing more .than that they 
had an interest ; and if they had shewed an interest to the 
extent of one-hundredth part of the cargo, it would lx* sufti- 

i Bell v. jatison, | M. Ac St. got. srt* Bell r. Anslry, 16 Eu^l, 141 . rc- 

k HqimI v. Koclitn, Str. ] 07 . per Lit, toguisttl in Cohen v. tlanuain, ft 

C» J* T&uut. UM. 

I Page v. Pry, * Bos. & Pol. 340 But 
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i:»eiiu The spirit of tbe stat I#Ck fcfcntyr rtfjui wrf, that the 
policy should not be agamiug policy. ■* 

•1. It roustbe plxjvod, fliat thelosabappened in the same 
manner as is stated in Uied^ciaration, that the underwriter 
rnay be apprized of the ease, which he has to encounter by 
evidence. 

Where a loss is averred to he by perils of the sea m , ami some 
of the goods insured are spoiled, and others sated, the ex- 
jMMjses of the salvage may Ik* given in evidence (without stab* 
mg them specially) on this averment, as being a damage 
within the cause pf action as laid. 

If a total loss of the ship is stilted in the declaration 1 , and 
damages laid accordingly, evidence of a partial loss may lie 
received, and the plaintiff* may recover to the amouut of such 
Ions as he is able to prove. 

In an action upon an insurance upon profits 0 , the assured 
must prove a loss: for where, upon an insurance of profits of 
a cargo of slaves, valued at *l(X)/. f the plaintiff' declared for it 
total loss by perils of the seas, and it appeared that the vessel 
was wrecked, whereby many of the slaves were lost, but tlic 
remainder got into the market, and were there sold ; it was 
hoiden, that, although the produce of the slaves sold did not 
id ve u profit upon tlic whole adventure, the plaintiff ivas not 
cut it lei! to recover. In-cause it did not appear, that if there 
had been no shipwreck, and all the slaves had got lo market, 
any profit would have, been produced. 

It is a general rule, that nothing which depends on tin* pro-? 
reelings of a court oen bo proved by punfi testimony p , lienee, 
in cases of capture and recapture, neither the salvage nor the 
expenses incurred for ascertaining the amouut of the salvage 
(>N), can be otherwise proved than hy producing the.jimrmU 
iiigs of the admiralty court. The copy of a seiiti net; of -con- 
demnation of a ship or cargo in a foreign admiralty court, is 
not made admissible evidence for the underwriters, by be,ng 
handed over to them, by the assured, along with other papers, 
to satisfy them of tin 1 loss 1 . 

»»» Carv v. King, C*. Temp. HVilw. B. h 1 licliwnnii t . SlwilJm, 8 Dot. ft I «l. 

K..;«»4. K.tt.s-'p. 

ii £ Bitir. 904. q Mimlt 1. Atkiun, j Camp. N. I* C 

o llod^vou v>Glovrr t 6 Mli- SMS* 


( >S) By stilt. 4.1 C». 3. c. itfO. %. 40. which see ante, p. Hf>7. it i« 
cxpiussty required on all cases of capture ami recapture, that winft 
should he hud ill the admiralty court, to u<utttin wltat 
the amount of salvage shall be. 4 
* X 
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dip rtf paMlV^heitht the the underwriters 

w4re meit%)rted, ft the order'hi which the£, bad originally 
brtfft apprfed *t6> and had agreed topnderwnfe, (and which 
Was, Afferent fffcm that in wbfdfc thefrt&inea' appeared on 
the pmkyjMaririg been tendered in evidence to shew the 
true wder of the names, for the purpose of letting in evidence 
of a false representation made to the first underwriter in fact; 

COurt were of opinion, that such paper could not be 
received in evidence, for want of a stamp, the effect of the 
evidence being to shew/ through the medium of a writing, 
that the contract entered into between the parties was 
different from that which it appeared to be ‘on the face of the 
policy. 

In a case where it appeared that a license to trade with an 
enemy*, granted abroad, had been returned, after being used, 
to the secretary of the governor by whom it was issued, anti 
the secretary was examined, who said that he lmd, as he be- 
lieved, thrown it aside among the waste papers of his office, 
and did not know what was become of it ; that lie had after- 
wards searched for, but did not recollect the finding it, and 
thought that he had not found it: it was holden, that this 
was reasonable and probable evidence of the loss of such 
license, so as to let in parol evidence of its contents ; the 
paper not being considered as of any further use at the time, 
and the attention of the witness not having been then called 
particularly to the circumstances; and further, that the wit- 
ness might speak to the contents of the license from memory, 
though he had made an entry of it in his memorandum-book, 
for the private information of himsetf and the governor, 
which book was not produced, he having given it to the go- 
vernor, who was gone abroad w ithout returning it to him ; 
for such book, if in court, would not have been evidence per 
sc % but could only have been used by the witness to refresh 
his memory. 

When a ship insured is captured in a voyage to an enemy\ 
country*, and the British license legalizing (he voyage is lost, 
to shew that she had such a license, it is necessary to piove 
the loss of the papev purporting to be a license put on hoard 
the ship, ami to pioduce examined copies of the order m 
council for granting the license, and of the copy of the license 
preserved in the secretary of state's office.* 

To support an averment in a declaration on a policy of in- 
^urituce on goods, " that the ship, with the goods on board, 

r M.mdcn r. Herd, i C*«t, 579. ■ t Kyrf r. PaUgrtve, 9 Camp* N. I 1 C 
«• keuMugton v. !ugti$, s JEa&t, j*3 O'i. 
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when at A, was affle$6d the nersons exercising the powers 
of gorerntgeirt.tM& W^ tbejsoqds, were then amltiferelw- 
the sai<i pcnMi^^ed, detain ^, r jmi coufrcM^" .it w 
enough to shew, fl»a% the ttflto wjere forcibly taken Oft hoard 
the ship by the oilicm of government, and never delivered 
to the consignees; without putting in any sentence of con- 
damnation*. 

To prove a warranty, that a ship iwmred was of a particu- 
lar nation, it is prima facie evidence, that she carried the flag 
of that nation at times when she was free from all danger of 
capture, and that the captain addressed himself to the consul 
of that nation in a foreign j>ort\ 

The production of a letter, dated abroad, and addressed to 
J. S, in England, with the English shipdetter post-mark 
njion it, which directed a policy to be effected, is sullicient 
to prove that J. S. was “ the person residing in Great Bri- 
tain, who received the order for, and eftected such po- 
licy V' * 

In an action on a policy on a voyage “ to any port in the 
Baltic , 0 evidence was admitted to prove that the Gulf of Fin- 
land is considered, m mercantile contracts, as within the Bal- 
tic, although the two seas are treated as separate anti distinct 
l>y geographers*. 

Upon a question concerning the seaworthiness of a ship - , 
after the evidence of persons who have examined her condi- 
tion, experienced shipwrights, who never saw her, may be 
railed to say whether, upon the fuels sworn to, she was, in 
their opiuiou, seaworthy or not, in conformity to the rule of 
evidence, that wheie a matter of skill or science is to lie de- 
i ided, the jury may be assisted by the opinion of persons pe- 
culiarly acquainted with it fjom their professions or pursuits. 

In«an action on a policy on goods on board a sinp b , flu 
master and owner was held not a competent witness to prove 
the ship seaworthy, until he had been released by the owner 
oi I he goods. 

So in an action against an underwriter 0 , for a loss In Ini* 
ratry of master, it was holden, that the master could not be 

«i CmrutluHr* %. Gray, a Camp N P* a Beikmth v. Sidcbotham, 1 Camp 

<’ ]4 2 IaiiI Rllinbarou|li, C J N. F C n<» 

s Arcaag»*U» v. Thump soil, X Camp, b Kolturw v Flton, X, P.T. 

N. P. C’.OiO 84 Kenyon, ( I. 1 u% * . Lttdiiug- 

y S f\ ton, ib n S F jwr hiiiyon* C. J 

z Glide r. Walter*, 3 Tamp. N.P. C. c HikJv 1 bompiuu, l E«p N P. C 

io See Vfoxon Atkina, Camp. jig. 

hi. e c. 200. 
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examined by the defendant, to prove that the barratry was 
commit red by the cousenvandwiththe privity, of the 
oivfve^s, without a releaseby the defendant >* - 
In an action dtt a Jtoiicy 0$ gbb<W e , the declaration con- 
ta’med an avettnent that the plaintifts were interested in the 
subjeef-ftmttcr of insurance ; the defendant, meaning to dis- 
pute this at the trial, gave them notice to produce certain 
articles of agreement executed by the plaintiffs and the cap- 
tain (who was not ft plaintiff). The instrument was produced 
in pursuance of the notice, when there appeared to be two 
subscribing witness to it; the plaintiffs insisted that the 
defendant could not give it in evidence without calling one 
of those witnesses to prove it. Lord MUm iborough being of 
that opinion, the plaintiffs recovered. A motion was made 
for a new trial, on the ground that the instrument coming out 
of the hands of the plaintiffs, parties thereto, upon notice to 
produce it, it was not necessary to be proved by one of the 
subscribing witnesses, according to the rule laid down in R. v. 
Middlezoy, f T. R. 41. But Lord Ellenborough said, that 
that case, which was much questioned at the time, had been 
since overruled, and that the production of the instrument, in 
pursuance of the notice, did not supersede the necessity of 
proviim it by one of the subscribing witnesses, if any, as in 
ordinaly cases. And Lawrence, J. said, that this had been 
so ruled by Lord Kenyon in a subsequent case respecting a 
will, which the adverse party, in whose hands it was, had 
notice to produce, and did produce at the trial, when it ap- 
peared that there were subscribing witnesses to it: and Lord 
Kenyon held, that the party who gave the notice was bound 
to call one of the subscribing witnesses to prove the w ill. Iu 
t he present ease, however, the court made the rule absolute 
tor a new trial, on payment of costs, the defendant having 
made an atlidavit of his being surprised, and not prepared at 
tlie trial, for want of knowing who the subscribing witnesses 
were (Mj). 


c Gordon 'Mill other* v. Senretan, U East, 549. Itatcpon r. Lewiti, Middlesex 
Sitting* after II. T. 54 G. 3. Lord LllcwLoroufch, C. J. S. P. 


(59) The doctrine established in Gordon v. Secretan, was recog- 
nised by flcath, J. in Wet h erst on v. Edgington, gCatnp.N. P. C. 
9L* and ther*» applied to un agreement not under seul. But al- 
though the mere ponse*«ion of ut\ instrument does not dispense with 
t »e, necessity, which lies on the party calling for it, of producing the 
attesting witness, yet where a person is called ou to produce a deed 
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The plea of h\\*nmxtemy t whifcb goes merely in disibftitv 
of the pcrsonyxnusibe supported by the strictest proof. Umoe 
it is not sufficient mcidyto show that some Um e before action 
was brought, the party was domiciled in a territoiy which has 
become hostile, without shewn*? that he was a native of that 
territory, or living there at the tittle of action brought 4 . 


XI. Rilurn of Premium . 

In eases where the contract of insurance is void, as on the 
ground of non-compliance with a warranty, e. to sail with 
convoy, sea-worthiness, or the like, and fraud caijnot be im- 
puted to the assured, the assured will be entitled to a return 
of premium; because where the contract does not attach, 
there is not any risk ((iO). 

Where there is an insurance on ship and freight, and 
the ship has arrived in safety, and earned freight, the as- 
sured cannot afterwards claim a return of premium, on the 
ground that he had no insurable interest, on account of a 
defect in his title to the ship**. J*, 

In cases where the risk is entire, and has once con™>nre<l, 
as in the case of a deviation, there shall not be Aiy return 

«1 Harman v. Kingston, 3 Camp. N. P. e M*Owl!orli t. liny. I'x* As*. Co., 
C. 153. 3 Cuiup. N. 1*. C. 40(j. 


to which lie is n party, and Under which he claims to hold an estate* 
and he prod (tee* it, it shall tie taken to he a good deed, so far as 
relates to the execution os against lmn*eU\ Pearce v. Ujpoper. 
3 Taunt. b«. fc # 4 

(ho) 44 If the risk he not run, though it be by neglect, or even by 
fault of the insured, yet the insurer shall not retaiu the premium. M 
"Per Lord Maftstield, C. J., in Stevenson y. Snow, 3 liurr. I '240. 
“ Where the. risk has not been run, whether its not having been run 
was owing to the fault, pleasure, or will of the insured, or to any 
other cause, the premium shall be returned, because a polity of in* 
sttrance is a contract of indemnity. The underwriter receive* a nre- 
mium for running the risk of indemnifying the insured, and to what- 
ever cause it lie owing, if he doe* not run the risk, the consideration 
for whiehithe premium or money was put into hin hands, fail*, aryl 
therefore he ought to return it." Per Lord Mansiicld, C. J., iuTyrie 
v. Fletcher, Cowp. bbtf. 
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°rapftprtionment 6fprmium*X&l). A fillip waA iifeurcd “ al 
and iron* London to ahy port or place, for twelve months, at 
Ot. per cent warranted free from capture by the Americans*.'’ 
The ship sailed from the port of London, and was taken by 
an Amgftcan privateer about two months afterwards. It was 
contended that a proportionable part of the premium ought 
1o be returned, that {)/. was much more than adequate to tlie 
risk actually run, viz. only two months. ‘But the court \ver£ 
of opinion that there ought not to be a return of premium. 
Lord Mansfield, C. J. observing, 4< that there were two general 
rules established,, applicable to the question: The tiist is, 
that where the risk has not been run, whether its not having 
been run Whs owing to the fault, pleasure, or will of the in- 
sun d, or to any otl\er cause, the premium shall be returned ; 
because a polity of insurance is a contrail of indemnity. 
The underwriter receives a premium for running the risk ot 
indemnifying the insured, ami to whatever cause it be owing, 
if he does not run the risk, the consideration, for which the 
premium or money was put into his hands, tails, ami there- 
fore he ought to return it. 2d. Another rule is, that if that 
risk of the contract of indemnity has once commenced, there 
shall be no apportionment or return of premium ^afterwards. 
For f lab;h the pH mium is estimated, and the risk depends 
tipon Cne^nature and length of the voyage, yet, rf it has com- 
menced, .Though it he only for twenty-foqr hours or less, the 
risk is run, file contract is for the' whole entire risk, and no 
part of the cmiMdeiation shall he returned.” The same mies 
were laid dow n by Loid Mansfield, <\ J, in Loratne \. Tliom- 
linson, Doug. 

A ship, employed in th** coasting trade, was insured 
against cantuie tor 12 months 11 : “at l.*H. per tint, pci 
• month, IS/.” TIk* ship was lost in a storm, within the first 
two months. An action having hem hi ought for the amount 
of the premium the defendant plead* d nou-e'Mimpsst 

as to rffl except :i/., and as to that a trtider. Tiie jmy fouud 
a verdict fur the defendant upon the teudu, and tor the 
plaintiff upon the other issue, for the sum of 15/., subject to 


f T>ric v.VUlt her, Coup OiiS.Mcjct a T>ru*v Hctcher. Cowp 60s. 

\ (hpksou, U U. Lasit. 24 G. 1. h l.oi a i nr v. Tkoinhnson, Dougl 5S». 
Marsh. *»os 


(6l) Upon an insurance stand from a place, if an usage can he 
prmc.l narr luting a division of the ris>k, the insured will be entitled 
to mi uppoi tiomnent of the pieiniuni, in ca*e one of the lisk*. be not 
run. Long v. Allen, B. R, E. 25 G. 3. Marsh. 570. 
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the opinion o| thecon#, he w?* entitled to recover 

that sum of tfc/. orthe sura or 3/., only;* it wa*eont$nded 
on the part of tbc^fendant, that this Was not Ajffcfe 
contract for a year, hut an insuranee fixMu month to month 
for twelve months; if the polity had b$eft tor a or 
twelve months, and the premium a gross sum, the court could 
not hare apportioned it, becatofee the risjc in one month might 
be greater than ita^ another, but hero the parties have ap- 
portioned the premhm: that the insurance was the same as 
if thefc had been 12 policies for each morfth. But per Lord 
Mansfield, C. J. it is an insurance for twelve months, for one 
gross sum of 18/. They have calculated this sum to be at 
the rate of l os. per month. But what was to be paid clown ? 
Not 1 os. for the first month, and so from month to month; 
but 18/. at once. ^ 

A ship with her cargo was insured u at and from TJonflcur 
to the coast of Angola 4 , during her stay and trade there, at 
and thence to her port or ports of discharge in 8t. Domingo, 
and at and from St. Domingo back to I Jonflcur at a premium 
of 11/. per cent.” The ship sailed to A., but in tins part of 
the voyage she was guilty of a deviation. It was contended, 
on the past of the plaintiff, that there ought to be an ap- 
portionment and return of premium ; hut the corn! were 
clearly of opinion that there ought not to be anjQjMunt. * r 
Lord Mansfield, C. J. said, the question depends ijpoil this : 
Whether the policy contains one entire t risf< on one voyage, 
or whether it is to be split into six different risks ? for, by 
splitting the words, and taking “ at” and “ from” separately, 
it will make six ; viz. 1. At llohfleur ; 2. From Honflriir to 
Angola; 3. At Angola, <S;c. The argument must be, that, 
if the ship had been taken between Honfleur and Angola, 
there must have been a return. By an implied warranty, 
every, ship must be seaworthy, when she first sails on flic* 
Voyage insured, hut she need upt continue so throughout the 
voyage ; so that, if this is one entire v%agr, if the ship was 
seaworthy when she If ft Honfleur. the underwriters would 
have, been liable though she had nw been so at Angola, &c. ; 
bqt according to the construction contended for on tlu; part 
of the plaintiff, she must have been seaworthy, not only at. 
the departure from Ilonfleur, but also when she sailed from 
Angola, am! when she sailed from St. Domingo. 

But if the insurance be in effect on two or more voyages, 
and one or more have not commenced, there shall be an 
apportionment and return of premium in respect oi* those 
% 

! Bt'rwn r. Woodbrntfe, Dong, 7*i. 
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voyages which hate not commenced, as will appear from the 
wbtyipgcm: 

Aiy Insurance was effected upon a ship at fire guineas per 
rem k .. lost or not lost, at and from London to Halifax, War- 
ranted to depart with convoy fiom Poit&mouth far the voyage 
(fi4). Bcfoie the ship arrived Portsmouth, the convoy whs 
gene. Notice of (his was immediately given bjj the. insured 
to tile underwriter, and at the same tune he was also desired 
cither to make the long insurance, or to return part of the 

? >renuum. The jury found that the usual settled premium, 
rom London to Portsmouth, w'ts one and on * half per cent., 
and that it Was usual, m cases like the present, for the under- 
writer to return part of the premium, but the quantum was 
uncertain. It was stated, that the plaint HI* made to the 
defendant an ofteAtf allowing him to retain one and one In If 

E er cent, for the risk from London to Portsmouth. It was 
olden, that the plaintiff was entitled to recover such part of 
thepremium as had been given for insuring the slop on the 
voyage from Portsmouth to Halifax: Denison, J. observing, 
that it was most equitable that the defendant should retain 
the premium for such pnii of the vo\ a« T e only as he had run 
the lisk of; that the insured had a right to have the other 
part scored to him. And this was agreeable to the general 
prim™e of actions for money had and it reived to the 
plaintifl^ use; where tlu* defendant had no right to retain it, 
lie must refund it. Poster, J. added, that there was not any 
consul* ration for the remainder of the pn inium, /. **. for the 
voyage from Portsmouth to Halifax, wherein no ri’-k w f as run 
by tlu insurer, who only insured the voyage with comoy; 
then fori he had no right to it tain the premium for this. 
Wiimot, J. said, th; t upon tins policy the re weie two dihtmc t 
points ot time, in (Meet Lwo \<wag< wlmli were elt ally in 
the contemplation of the partus, and o»!> one of the t\ro 
toyagtswas made, otlitr not af all intend upon. It 
was a conditional contract, and the second vowtgewas iu»t 
begun, therefore the pr^piuiii must be returned; for upon 
the second part of the voyage the risk uc\er took pla< e. 

Lord Mansfield, C. J., commenting on the preceding frise 
hi ' lyric Metelur, 1’owp. otjp., obsened, “ that the first 

k St< venton v. y,to«, 3 Burr. 1237. 


(tiv 1 ) III Mr. .1. Plackstone’a report of this case, 1 Ilk It. 315, 
the word* ot the policy arc ** wurrHuttil to depart with com oy tor 
the \ on ago," omitting the words " from Portsmouth.” 
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object of insurance was from London toHglifax ; but if the 
ship dul not depart from Portsmouth with cOuvov, theu 
there was to be no contract from Portsmouth to Halifax : 
wiiv then, the parties have Said, 4 we make a contract from 
London to Halifax, but* on a certain contingency, it shall 
only be a contract from London to Portsmouth. 9 That con- 
tingency not happening, reduced it in fact to a contract from 
London to "Portsmouth only.** All the judges in delivering 
fheir opinion laid the stress upon the contract comprising two 
distinct’ conditions, and considering the voyage as being in 
fact twg voyages. A nil in Beriuon v. W oodbridge, Doug. *90. 
the same learned judge observed, that in Stevenson v. Snow 
there was a contingency s|>ecified in the policy, upon the not 
happening of which the insurance would cease. It depended 
on the contingency of the ship sailing iWith convoy from 
Portsmouth, whether there should bean insurance from tlujt 
place. This necessarily divided the risk, ami made two 
voyages. And in Lorainc v, ThomliiiHon, Doug. 6S7. Lord 
Mansfield again remarked, thal Stevenson v. Snow was de- 
cided on the ground of there being two voyages. 

, The next c ase in which an apportionment has been allowed 
is that of Long v. Allen, B. li. E. 26 (LB. Park, 
Marsh. 670. There the terms of the policy were, -latand 
from Jamaica to London, warranted to depart with convoy/’ 
The ship sailed witiiout any convoy. An express usage wan 
found; that on insurances couched m the same terms with the 
policy in question the premiiftn had been returned; deducting 
one half per cent,, if the ship departed without convoy. The 
court decided in favour of the return of premium, on the 
ground of the usage. $\ 

lti Roth well v. Cook, 1 Bqs. and Pul. 17*2. the policy was 
on ship, •• at and from Hull to Bilboa, warranted to depart, 
from England with convoy/’ the ship sailed from Hull' to 
Portsmouth, and thence departed with convoy, which not 
being direct for Bilboa she afterwards left, and was captured : 
the warrantrv not having been complied with' the plaintiff 
would have been nonsuited, but it was insisted that he was 
entitled to a verdict for the premium, which was found 
accordingly. On motion to set aside this verdict, Eyre, 
C. J. said, the verdict now stands for the return of the whole 
premium, and the question is, whether it should stand for 
tiie whole, for none, or for a part? If for a part, I do not 
know how we are to settle it; it must depend on there 
being, or not being, some rule to be found to direct us in 
making the decision. Certain it is, that if the ship had been 
lost in coming round to Portsmouth, the underwriters would 
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liaye been ^ isn^th^fore ieasonable, that they 

should have been soTmble without ^retaining a proportion of 
the premitstn.^ You should inquire whether there is any rate 
of premium amongthe underwriters from Hull to Portsmouth, 
and whether the premium has ever been apportioned where 
there has been only ’ one insurance, without distinguishing 
the different risks in the policy. If you can find any rule, I 
recommenfd you to adopt it But if you cannot agree, we 
think the wnole premium ought riot to be returned; and, 
therefore, the present verdict must be set aside, and the case 
go to a new trial. Rule absolute. 

Where there is* an agreement to return part of the premium, 
“ if the ship arrive” the assured will be entitled to a return, 
m the event of an arrival of the ship at the port of destination, 
although it should%ppear, that the ship has sustained a loss 
occasioned by a sea risk 1 , or that the*snip has been captured 
and recaptured, and the assured has been obliged to pay the 
salvage®. But every arrival of the ship at the port of her 
destination is not an arrival within the fair construction of the 
agreement; such, for instance, as an arrival in possession of an 
enemy at a neutral port, to which she was insured, or an 
arrival at her port in England as the property of other persons 
after a^capt ure. In short, it must be an arrival at the destined 
port in the course of her voyage". 

The captors of a ship ami cargo effected an insurance ; 
restitution was afterwards awturded to the owners (with the 
exception of a small part of the cargo); it was holden, that 
the captors were not entitled to a return of premium ; for 
they had possession of the property insured ; and if it were 
a legal capture, they were cntitM ; if it were not, the 
Court of Admiralty might amerce them in the damages and 
costs, and they had a right to insure themselves against a 
decision, which might have loaded them with damages and 
costs • 

Policy at j^pd from Goltenburgh to Riga upon goods and 
ship, beginning the adventure upon the goods from the 
loading thereof aboard the ship at Goltenburgh — it appeared 
that there were not any goods laden at Gottenburgh but only 
at London; it was holdeh, that as the risk upon the goods 
never commenced* the plaintiff was entitled to a proportional 
return of premium p . In the preceding case the adventure 
upon the goods is expressly mentioned to begin from the 
loading at Gottenburgh; but* if the place had been omitted, 

I Simoml v. Boydell, Dough 36 $. © Boehm v. Bell, 8 T. It. 154* 

m A-uilti v. RoJgcrs, 7 T. H. 4W1. p Horneycr v. Lutbingtou, |5 East, 

n A jin. by Kenyon, C. J. S* C. 46. 



971 

the court would ha^ mteuded a loading at the {dace whence 

the voyage coinmctieedV * ^ . 

The' formal receipt iu the policy is conclusive 1 eyidcnce of 
the receipt of the premium as Between the .assured and un- 
derwriter in an action for the return of the premium r . 

Where the assured or his agent 'has been guilty of fraud, 
as where the assured knew that the ship 1 was lost, at thc*time 
of effecting the policy, the premium cannot be recovered; and 
the same rule holds, where the contracted insurance is illegal*, 
unless the assured was ignorant of the illegality at the time of 
effecting the insurance* ; or unless every thing has, been done 
by the assured which lay in his power to legalize the voyage*, 
though the endeavour has failed. 

A policy broker is the agent of both theissurfd and under- 
writer, and is the trustee for the asserted as long as the policy 
remains in his bauds, to adjust and receive returns of premium 
for him when the events have happened on which they arc to 
he made. Hence the broker, having notice that the events 
have happened which iutitle the assured to such returns, 
is authorized to deduct so much from the gross amount of 
the premiums, and to pay over the difference only to the un- 
derwriter*. 

in assumpsit, on a policy of insurance*, with a count for 
money had and received, the defendant had not paid any mo- 
ney into court. The defence was, that the ship was not sea- 
worthy ; on which point, witlibul any direct evidence of fraud, 
the case was*submittcd to the jury, (lenerai verdict for de- 
fendant. N. It- was not intimated to tin* jury, that the plain- 
tiff was intitlcd to a verdict for a return of premium. On an 
application to the court, it was holdcti that the plaintiff was 
intitlcd to a verdict for the premium on the count for money 
had and received; but .the court hoped, that in future the 
counsel would in his opening demand the premium, iu every 
case where .it. was intended to insist upon it on failure of his 
claim for the loss. 

Where a total loss is recovered, there cannot Ik* a return of 
premium for convoy, because the total Joss includes the entire 
premium added to the invoice price 5 . 

<1 ftpilta v. Woodman, Q Taunt. 4iC». x Oom r. Bruc»% ej Ktuf, qj;>. 
r i)al/i‘U v. Muir, ] Camp. N. l*.C. y ilcntig r. Slaniiurtli, II. II. E. ,T. 

WJ- 56 Geo. 5. 4 

• C'li/ipmon v. Krawr, B. R. T. 3345. y. Shrc v. Clarkson, j j JCa*f, V*7. 

3- Park, 317 . a Pm*- on r. C. B. M. 41 G. 3. 

t Tvltr v. London Silting* 3 Bn*. & Pul. 3 m. 

aiVr H.T. «r»G. a. Loiu Manttield, b Perjury; in Laoghoru v. AUuutt, 

CV.I . Park . v 1 7. 4 Taunt. 511. 

h I.onr\ v. Bntinlicu, and othercttim, 

ante, vol. ] . p y 4 . 
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a Upoira mere misrepresentation without fraud, where the 
Tiife never *atta5hfid| the assured is entitled to a return of the 
premium*. 


% XII. Of Bottomry and Respondentia. 

Bottomry. — An agreement enteral into by the owner, or, 
under certain circumstances, bv the master ot a ship (073), 
whereby, in consideration of a sum of nioi.t y acUanc \l, (for 
the purpose of enabling the boriower to lit out the ship, or 
purchase a cargo for an intended voyage, the hoi row t\ under- 
takes to repay the same with a stipulated tub rest, jf the 
voyage shall terminate successfully, and binds fomaelf and 
the ship and tackle for the due performance of the agree- 
ment, is termed bottomry. The term “ bottomry" is derived 
from tlie original language of the agreement, w Inch merely 
spoke of the keel or bottom of the ship; but the expression 
was always considered as being used figuratively, viz. pars 
pro toto. 'fins agreement is sometimes made in the form 
ot a deed-poll, called a bill of bottomry, executed by .the 
borrower, and sometimes in the form of a bond with a pe- 
nalty. 

An assured on bottomry cannot recover against the under- 
writer, unless there lias been ah actual total loss of the ship *: 
for if the ship exist in specie, in the hands of* the owners, 
though under circumstances that would intitle the assured on 
tin* ship to abandon, it will prevent its being an utter loss 
wiiluu the meaning of the bottomry bond. 

Respomfcntia . — If the loan is not upon the vessel, but upon 
the goods and merchandize, which must necessarily be sold 
or exchanged in the course of the voyage, then by the terms 
of the agreement the borrower only personally is bound to 
answer the contract, who therefore, in this case, is said to take 
up money at resjjondcntia. 

Bottomry and respondentia differ very materially from a 

y FcUc v. I’aikiiMoit, 4 Taunt. 640. a Thompson v. The Roy. Ex. As«. 

Comp , 1 M. & S. oo. 


(03) In u fim ign country, in the absence of the owners^ and in 
oases of m the master may take up money on bottomry for 

the Ubo of the s»hip. 
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simple loan 1 * 1. loathe case of a loan the mortis at the 
risk of the borrower, ami t must be repaid at alt emnts* Blit 
where money is lent on bottomry or respondentia, the money 
is at the risk of the lender during the voyage. *2. Upon a 
loan, legal interest only can he reserved. JBwt upon bottomry 
or respondentia, any interest upon which the parties agree 
may be reserved. 

By stat. 7 O. 1. ail. s. 2. “all contracts and agreements 
made or entered into by any of his Majesty's subjects, or any 

I verson or persons in trust for them, for the loan of any money 
>y way of bottomry on any ship or ships in the service of fo- 
reigners, and bound to or designed to trade in the East Indies, 
are void." 

By stat. 19 G. 2. c. 37. s. J>. •* all money lent on bottomry, 
or at respondentia, upon ships belonging to any of his Ma- 
jesty's subjects, bound to or from the East Indies, must bo 
lent only on the ship, or upon the merchandizes on.bourd, and 
shall be so expressed in the condition of the bond, ami the 
benefit of salvage shall be allowed to the lender, who alone 
shall have a rights to make insurance on the money so lent; 
and no borrower of money shall recover more than the. value 
of his interest on the ship, or in the. efforts laden on hoard, ex- 
clusive of the money so borrowed; and in ease il shall appear 
that the value of hi* share in the ship, or the effects on hoard, 
does not amount to the full sum or sums he has borrowed as 
aforesaid, such borrower shall be responsible to the lender for 
so much of l ne money borrowed, as lie Iras not laid out on the 
ship or r.ierchamlize laden there on, with lawful inleusL for tin? 
same, in the proportion the niomy laid out shall hear to the 
whole money leut, notwithstanding the ship or merchandize 
shall be tot ul ly lost." 

By stat. 10’ Car. 2. (\ 0. (made perpetual by stat. 22 and ‘23 
Car. "2. e. II. s. I *2.) reciting that masters and mariners of ships, 
having insured or taken upon bottomry greater sums of money 
than the value of their ad venture, do wilfully rsi*t away, burn, 
or otherwise destroy, the ships under I lit ir charge, to the mer- 
chants and owners’ i* rent loss; for tlic prevention there of for 
the future, it is enacted, “ that if any captain, master, maiiuer, 
or other officer, belonging to any ship, snail wilfully « a i away, 
burn, or otherwise destroy, the ship unto wh.« h hr belong*, 
or procure the same to be done, lie shall sutler death as a 
felon" (01). 

a Mnrfcti, 6 M. 


(04} for other statute* relating to the detraction of ships, &<re 
ante, p. JJ01, n. (*«). 
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‘ XIII. Insurance ttpdn IMes. 

Thu insurance of life is a contract whereby the insurer h , 
in consideration of a certain premium, either in a gross sum 
or hy annual payments, undertakes to pay to the person for 
whose benefit the insurance » made, a stipulated sum of 
money, or an annuity equivalent, upon the death of the 
person whose life is insured, whenever this shall happen, if 
the insurance be for the whole life: or in case it shall happen 
within a certain period , if the insurance be for lesser term than 
for life*. 

The utility of this species of insurance is obvious. Per- 
sons possessed of life incomes are hereby enabled to secure, 
after their death, a competent provision for their families; and 
they are also enabled, even in tlieir life-time, in cases of Urgent 
necessity, to raise money by way of loan, (which they could 
not do on mere personal security); for, by insuring their lives 
to the amount of the smn borrowed, the lender may be cer- 
tain of having repaid the money lent in the event of their 
death. Bv these insurances also, the tines to be paid upon 
the renewal of leases, or on the descent of copyhold estates, 
may he provided for*. 

Several corporations and societies* have been established for 
the assurance of lives. Among these tlie follow ing nmy be 
mentioned; 1, 'The Amicable Society, established in 17 (Hi. 
*2, The Royal* Exchange and London Assurance, in the reign 
of (Jeorge the First, 3. The Lquitablc Assurance, 1702. 
4. The Westminster Society. The Pelican Life Insurance, 
($• The (ilobe Insurance. 7. The London Life Association, 
established May, ISOt), No. 4S, St. Paul’s Chuirh-y su’d. The 
distinguishing principle of the London Life Association is, 
that the assured arc to be partakers of the benefit arising 
then from during lift; the profits, when ascertained, are to 
be divided among the proprietors, iu proportion to the amount 
of their n sportive interests iu the society, on the most equit- 
able plan, and are to bo payable to them during their re- 
spective lives, at such times and in such manner, as the court 
of direelois under the sanction of a general court of pro- 
prietors, shall appoint. 8. The Rock Life Assurance Com- 
jftny, (established A. 1). 1800',) New Bridge-strett, Black- 
mars. In this institution, each proprietor is under the fieies - 
s : hj of ih'MKtt g a *um on his own life, if accepted by the di- 
lictois or on that of an approved nomiuee, to the aniount of 


l> tint 
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one quarter of thfi ^qck 4 landing in hisnamc, The repre- 
sentatives of the inured l^e^p receivaa certain sum at his de- 
cease, ami also such addition as may have been niade to tlmt 
sum by the previous resolution pf the society, agreeab&tp the 
dee4 of settlement. The insured are either proprietors or 
non-proprietors. The proprietors are inswerabfc each to a 
certain amount; they deposit a c#tain sum, and form a 
capital sufficient to answer all contingencies. The insured 
non-proprietors, haye not any share in the risk; they pay 
certain premiums, in consideration whereof, at their decease, 
their representatives will become in titled . to the sum in- 
sured, and will partake equally with the proprietors in 
such addition as may have been made at different times to 
each policy. 

The making insurances on lives, pr other events, wherein 
the insured had no interest, having introduced a mischievous 
kind of gaming, it was enacted by stat. 14 Geo. 3. 0 . 48. first, 
4< that 110 insurance should be made by any person, body po- 
litic or corporate, on lives, or on any other event , wherein tin* 
person for whose benefit, or on whose account the policy is 
made, has no interest, or by way of gaining or wagering. 
2dly, That in every policy on lives or other events, the name 
of the person interested, or 011 whose account it is made, imfsr 
be inserted. 3dly, That no greater sum should be recovered, 
or received from the insurer, than the amtmut. of the interest 
of the insured (07>). 

Whether the insured has an interest within the meaning 
of the preceding statute, is sometimes the subject of lilign- 
tidh; as to which, it has been liolden, that a creditor has an 
insurable interest in the life of his debtor, at least, where he 
has only the persoual security of the debtor d ((>(>). But. 
although a creditor may insure the life of his debtor to the 
extent of his debt, yet such a contract is substantially a 
contract of indemnity against the loss of the. debt/, and, 
therefore, if, after the death of the debtor, his executors 
pay the debt to the creditor, tile latter cannot afterwards 

a Anderaon I'die, Ylil. 1795, p<?r * (ioilnall v. UoMcro, 9 Haul, ?-*• 

Ld. Kenyon, C . 1 . at X. t>. Park, 

4J9- 


' % 

( 65 ) Marine insurances arc expressly exempted from the* opera* 
tion of this statute. See the proviso in tin; 4th sec tion. 

(CKi) See the remark* of Serjeant Marshall on this point in 
p« 6/3, 4, o. 
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recover Mpon the policy, although the rjebtor died insolvent, 
and the Executors were furuisbedwith the means of pay- 
ment by a third party, it being immaterial from what fund 
the debt has been discharged so as the creditor lias received 
satisfaction. 

But where the debt accrues by virtue of an illegal security, 
as a note for money won at play, sucli interest is not iu- 
surabje f . 

In an action on an insurance on tho life of J. S.& for one year, 
and during the life of the plaintiff, but in case the plaintiff 
should die before J. S. the policy to be void; it appeared that 
J. S. had granted an annu^y to the plaintiff's late brother, 
which annuity he had bequeathed to persons not parties to 
this insurance, having appointed the phiiutitf executor of his 
will, ami directed him to make assurance. It having been 
objected, that the insurance was made by a jiefson not having 
any beneficial interest. Lord Kenyon, C. J. held tins to be a 
Mdlicicnt interest to support the action, observing, that the 
plaintiff could not assent, to the legacy, before the testator’s 
debts were paid, without being guilty of a devastavit; and, 
being executor, all the interest of the" testator vested in him. 
The cause proceeded, but it. appearing, that J. S. was in a 
dying state, when the policy was effect til, the defendant had 
a verdict. 

Before a policy of insurance upon a life is effected, it is 
usual for the party (whose life is the object of the insurance) 
to subscribe a written declaration, touching his age, state of 
luulth, (c. g. whether he has ever had the small pox, gout, 
&c.) and other circumstances. 

The substance of this declaration is recited, and the whole 
is incorporated by reference in the policy ; at tilt end of which 
a proviso te usually inserted, declaring the | ml icy to bt* void 
in case the insured should die upon the seas, or go beyond t he 
limits of Europe, without leave obtained from the directors, 
or commit suicide, or die by the hands of justice, or if the age 
of the assured exceed * yeais, or if the assured be af- 
flicted with any disorder which tends to the shortening of 
life ( 07 ); or in case the declaration should contain any aver- 
ment which is not true. 

f .Djryer v. I omlmi Silting* g TiiWrll r. Aukcrstein, lVukc's 

ftffcr 11. 1/3S. UulUr, J. Park, *aa. N. F C. 151. 


(t>7) It is not to be concluded* that a disorder with which a ptr- 
* W atson ?. Ma.awaritt£, 4 Tauut. ;C>j. 
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Such are the condi t5ons whkh are usually required, vary- 
ing, however, according to, the regulations of the different 
insurance companies. The policy of imposing these tertns is 
obvious; for if there be not any warranty or condition eftuhe 
part of the insured, the insurer is subject to all risks, unless 
lie can shew that there has been a fraudulent concealment or 
suppression of the truth 11 . 


XIV. Insurance against Fire . 

By this contract 1 , the insurer, m consideration of a certain 
piemiutn received by him, either in a gross sum, or b\ animal 
payments, undertakes to indemnify the insured against" auj loss 
nr'daninge which lie may sustain in his houses, or oilier build* 
mgs, goods, and merchandize, by fire, (lifting a limited period 
of time. 


h Starlqmlc V Simon, Per I.cl Mans- i Mil'll (HI 

field, C.J., H. I. 1 / 79 , »’«»., n; 


Aon is afflicted before lie affects an nisuiiiiu * on Iiih life, is n “ di*- 
older tending to shorten life” within the tin ailing ot tin* declmu- 
1 ion, from the nieie circumstance that tie ahcrwatds dies of it, <1 it 
be lint adiboider winch gcneiall) imstliut tendency. 

J.S. was u. n ranted in good he .tit It .»t the tintcof inahmgthe policy . 
In an uetion cm the policy, it appt.tred, that in consiijurmcc of a 
wound which J. S. had rr ceiled in buttle i..an\ \eais befoie, and 
which hado< c asiotud a partial relaxation or p.tK\ , he < ould*not i< t.uu 
his urine or fa ees. This lud not he cn mentioned to tin* iiimiu i. J.S. 
died of a fever It was proved 1>) m tend phisuia.is and sitic«o) », 
tli.it tlie wound had not an v conn* etion with the feu r, that the want 
of relent mu was not a disorder that shot tened life, and that the 
party might, notwithstanding, lane livid to ihc coinmnu age of 
man Lord Mansfield told tlio jury, that the only <|iieslioti w.i-, 
w lit Uier the party was in a ren^onably good state ol \ ealth, and sue h 
a life as ought to be tnsiued on coiiiiuoii teiuts? 'J he | ttr\ , upon 
this direction, found a verdict foi plumtit). H«s*> \. bi.nMi.iu, 

1 1>1. IL 3 1 2, s 

A warranty that the party in in a good state of health will not he 
falsified by shewing, that he wav tumbled with sp.iMiis and cramp**, 
and indent fits of the gout. Willes V. 1'oo‘c, at >. I\, 1/bU. 
Marsh. 6t>9. 


\ or. ii. 


r 
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tendered the premium before the end of the fifteen day.*, 
but after the loss. 

By a policy under seal*, referring to certain printed pro- 
posals, a fire office insured the defendant’s premises from 
ll th of November, 1802, to 25th December, 1803, for a cer- 
tain premium, which was to be jiaid yearly on each 25th of 
December, and the insurance was to continue so long as the 
insured should pay the premium at the said times, and the 
office should agree to accept it. 6y the printed proposals 
it was stipulated, that the insured should make all future 
payments annually, at the office, within fifteen days after 
the daw limited by the policy, upon forfeiture of the benefit 
thereof, and that no insurance was to take place till the pre- 
mium were paid ; and by a subsequent advertisement (agreed 
to be taken as part of the policy), the office engaged that all 
persons insured there, by policies for a year or more, had 
been and should be considered as insured for fifteen days 
beyond the time of the expiration of their policies; it was 
liolden, notwithstanding this latter clause, (the insured 
ing, before the expiration of the year, had notice tVgjpjftne 
office to pay an increased premium for the yearopsutftg, or 
otherwise they would not continue the insurarice, and the 
insured having refused to pay such advanced premium) that 
the office was not liable for a loss which happened within 
fifteen days from the expiration of the year for which the 
insurance was made; though the insured, after the loss, and 
beft a p the fifteen days e xpired, tendered the full premium 
whiCTt had been demanded; for the effect of the whole con- 
tract, &c. take n together, was only* to give the insured an 
option to continue the insurance or not, during fifteen days 
after the expiration of the year, by paying the premium tor 
the year ensuing, notwithstanding any intervening loss, pro- 
vided the. office had not, before the end of the year, deter- 
mined the option, by giving notice that they would not renew 
the contract. 

In covenant against the defendants, who were members* 
of the Sun fire-office, a tender was pleaded rtnd mflSiey paid 
into court, under the 19 G, 2. c. 37. 8. 7. It was objected, 
that the statute did not extend to insurances against loss by 
fire; but the court overruled the objection, on the ground, 
thafthc$stntutc was not necessarily confined to marine insu- 
rances; that it ought to be construed as extensively as the 
mischief, anil there was as much reason to have money paid 
into court on a fire insurance as on any other*. 


t Satvin ▼.James, ti East, 571. 


u Solomon t. Bcttickc, 2 TauiU. 317 
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LIBEL. 

I. Of the nature of a Libels and in ichat Cases an 
Action may be main tabu d f or this Injury. 

II. Of the Declaration and Pleadings . 

III. Of the Evidence . 


I. Of the Nature of a Libel , and in what Cases an 
Action may be maintained for this Injury . 

A t.thei. is a malicious defamation expressed in printing or 
writ iiur, or by signs, pictures tnidmg to injmc the re- 
putation of another, and then by < \ posing sue h pci son to 
public hatred, contempt, or ridicule il 
An action on the case* is maintainable against an) peihon, 
who falsely and maliciously publishes any hbcl against, 
another. 

As there is a difference hi tween the malignity and inju- 
rious consecj uences of slanderous woids spolon or writti n‘, 
the one being sudden and fleeting, the other |>« a ritisuu nt, di- 
h berate, and disseminated with greater ease; many mmls 
whuii, if spoken, would not he aetionable, aie actionable, if 
« 

'4 AiikIiu v. Culpeper, 2 .Show, 314 . King v. Lake, Hard* 470. Pei f It 


(l) “ If any man deliberately or maliciously publishes any 1 
in writing concerning another, which renders linn into ipous, or 
tends to hinder mankind from associating or hating uiffirMireu 
with him, an action lies against such publisher. 1 *. Per \\ ilmot, it. J. 
vi Wils. 403.—** l have no doubt that the writing and publishing 
an\ thing which renders a man ridiculous, i< actionable.*'— Per 
Hathurst, J„ S. C. See also the same opinion expressed by Gould, 
«!*, S» G. # 
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published in the Tfr$y of libel (2). Hence the word sitindfer, 
\\ spoken of another, (unless it he spoken in relation to. his 
trade or business) is, not actionable* ; but if it be published 
in the way of libel, it is actionable*. Hence, also, the pub- 
lication of a letter containing foine verses, in which plain- 
tiff was called an itchy old toad,' was deemed a libel*. So 
the publication of a letter > hi which plaintiff was stated to 
be one of the most infernal villains that ever disgraced human 
nature, has been holden actionable, without proof of special 
damage*. 

A fair and candid comment on a place of public entertain- 
ment, in a newspaper, is not a libels 

In like manner a comment upon a literary production, 
exposing its follies and errors, and holding up the author to 
ridicule, will not be deemed a libel, provided such comment 
does not exceed the limits of fair and candid criticism, by 
attacking the character of the writer, unconnected with his 

t mblieation ; ami a comment of this description every one 
ms a right to publish, although the author may suffer a 
loss from it. Such a loss the law does not consider as an 
injury; it is a loss which the party ought to sustain, inas- 
much as it is the loss of fame and protits to which he waa 

b Savilr V. Janlinr, a H. 1)1. r»3l. «* Bell v. Stone, l Boa. & Pul. 331. 

C J’Ansou v. Stuart, t T. K. 7-13. f Dibtiin v. Swan, i lisp. N. P. C. 

d VUlers v. Mou&lty, 1 WiU. 40 j. Kenyon, C. J. 

t., 


(2' In Urmllev v. Metliwvu, 11. 11. M. 10 G. 2 . MSS. which 
was an action on the east* for a libel, Ld. llardwicke* C. ,! . observed, 
that ** the present, ruse is not fm‘ words, Imt for a libel, in which 
the rule is different, for some words may he actionable, or prosecuted 
by way of indictment, if reduced into writing, which would not he 
so, if spoken only. For the crime in a libel does uot arise merely 
from the scandal, but from the tendency which it lias to occasion 
n breach of the peace, by nmkiug the scandal more public und 
lasting, and spreading it abroad ; which was so determined in this 
court, in the case of King v. Griffin, till. 7 Geo. 2 ” This subject 
was milch discussed in Thorley v. K. of Kerry, on error in E\ch. 
Ch. 4 Taunt. 355 . where a defamatory writing, imputing hypocrisy 
to the earl, amj that he used religion as a cloak for unworthy pur- 
poses, was holden to be actionable; Sir James Mansfield, who de- 
livered the judgment, observing, that he was hound by the Inter 
authorities, although the distinction between speaking and writing 
was not to be found in Kobe's Abridgment, or the earlier edition* 
of Comyns’s Digest. The action wus a common action on the 
rose, and not an action for scandal urn inagnatum. 
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not fairly entitled 5 . But if a person, under the pretence of 
criticising a literary work, defames the private character of 
the author, and instead of writing iii the spii it, and for the 
purpose, of fair and candid discussion, travels into collate ml 
matter, and introduces facts not stated in the work, accom- 
panied witlx injurious comments ttpon them, such person is 
a libeller, and liable to an action h . 

A fair, plain, unvarnished^ account of the proceedings of 
a court of justice, is not st libel 1 (3), but a highly coloured 
account of such proceedings, mixed up with insinuations of 
perjury k , cannot be justified. 

A false or scandalous matter contained in a petition to a 
committee of Parliament 1 , or in articles of the peace ex- 
hibited to justices of the peace, or in any other proem! mg 

g Carrv. Hood, i Camp. N. 1 *. f\ av». i Curry v. YVntirr, l H«>* \ Pul 
n. r.lleuliorou^li, C. j. • liu t f»e<‘ l M. antis, jjp, I'M. 

ii Niuhtiiii'.ilr \ Sloiktlutc, London k Milo* V. NoWok, 7 Uu*t, 4 ').t. 

Sitting* after II. T. 49 G. a. JUIcu- 1 i Hawk. ILl.r 7.1. s. s. Mmilton 
iioruu^li, C\ J. v On pit uni, II. It. I'.. 15 Car. 1. Sir 

W. Junes, 4JI • March, .*•», S. C. 


(3) In the case of the King v. Weight, 8 T. It. 203. the court 
refused to giant a criminal information against a hook seller for 
printing a true copy of a Report of a ('ommittce of the House of 
i'ommoiiH, though it reflected on the character of an individual. 
“ It must not be taken for granted, that the publication of every 
matter which passes in a court of justice, however truly represented, 
is, under all circumstances, and with whatever motive published, 
justifiable; but that doctrine must lx* taken with grains of allow- 
ance/ 1 Per Ld. Klt**n!mroitgh, C. J. and Clrose, J, in Stiles v. 
Nokes, 7 East, 503. “ It often happens that, circuimtmiecs ne- 

cessary for the sake of public justice to lie disclosed by a witness in 
a judicial inquiry, arc very distressing To the feelings of indivit uals, 
on whom they reflect.; and if such 1 i remind hi icck wcic uftciwsird* 
wautoulv published, l should hesitate to say, that such unnecessary 
publication was not libellous, merely because the inatler had In eii 
given in evidence in a court of justice.” Per Lord Ellenboioiigh, 
t.\ J., S. C. “ If a member of Puriiauicnt publish in the news- 
pajieis liis speech, as delivered in Parliament, and it contains 
charges of a slanderous nature against an individual, an iiifniiiiation 
will tie for a libel ; though had the words been men ly dHivned in 
Parliament, they would be dispunishable in the romtsat W csl- 
minstcr.” The King v. Ld. Abingdon, I E fc p. N. P. <•. iJtf. 
The King v. Crcevey, 1 Maule and Selwyn, 27 3. S. P. and that 
the circumstance of the gfieech being published for the purpose of 
corroding a misrepresentation, will not render the author 
amenable to the common law in respect of the publication. 
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in a regular course of justice, will not make the complaint 
amoupt to a libel" r 

Although that wjpeh is written may be injurious to the 
character of another* 1 , yet if done bona fide 9 or with a view 
of investigating a fact, in which the party making it is in- 
terested, it is not libellous. Hence, where an advertisement 
was published by the defendant, at the instigation of A. the 
plaintiff's wife, for the purpose of ascertaining whether the 

J laintiff had another wife living when he married A.; it was 
olden, that although the advertisement might impute biga- 
my to the plaintiff, yet having been published under such 
authority, and with such a view, it wz$ not libellous. 

A letter written confidentially to persons who employed 
A. as their solicitor 11 , conveying charges injurious to his 
professional character in the management of certain con- 
cerns whi^h they entrusted «to him, and in which B. the 
writer of*the letter was likewise interested, was holden 
not tc^be a libel. 

A defamatory writing 0 , expressing only one or two letters 
of a name, in such a manner, that, from what goes before 
and follows after, it must necessarily be understood to signify 
such a particular person, in the plain, obvious, and natural 
construction of the whole, and would bo nonsense if strained 
to any other meaning, is as properly a libel, as if it had ex- 
pressed the whole name at large ; for it brings the utmost 
contempt upon the law, to sutler its justice to be eluded by 
such trilling evasions. 


II. Of the Declaration and Pleadings. 

Venue . — This is a transitory action, and consequently the 
venue may be laid in any county. 

It may be stated as a general rule, that the venue cannot 
be changed in this action; to this rule, however, there are 
the two following exceptions. 1st, Where the writing and 
publication are con lined to the same county *». In this case 
the venue may be changed into such county 2d, If the 
libel be sent out of England in a letter, the venue may be 
chauged into tfiat county in which the letter was written r . 

in Delany t. Joiict, 4 Fan. N. P. C. p Pinkney r. Collins i T. E. 571. 

101 . * q Freeman *. Norrin, 3 T. K. 306. C. 

n M'DougtiU v. Claris, | Camp. of Kerry v. Thorley, B. B. M. 49 

N, P. V. * 67 . M. Elleitboruugh CJ. G. 3. MS. S. P 
o Hurt's Cite, Trtn. 12 Ann. Hawk, r Metcalf r. Markham, 3 T. R. 652. 

book c. 73. a. S. 
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According to the usual form of the declaration in this 
action, after the prefatory averments which the circumstances 
of the case may render necessary as inducement to the action, 
the plaintiff states, “ that the defendant falsely and mali- 
ciously wrote and published (4) of and concerning (5) the 
plaintiff a false, &c. libel, which libel is according to the 
tenor and effect following:** the libel is then set forth in lure 
verba , accompanied, however, with the necessary innuendos, 
in order to illustrate and explain the tendency and bearing 
of t lie libel, and to give it its force and application; and in 
this part of the declaration care must be taken, that the libel 
be so set forth, as to agree with that produced in evidence. 
If the nature of the case requires it, several counts are added, 
stating the case* with variations, according to the discretion of 
the pleader. The declaration then concludes with the da- 
mage, either general, which the law supposes to have been 
sustained, or special, which the party has actually" sustained, 
in consequence of the publicatioirof the libel. 

The words of the libel ought to be stated on the record, in 
order that the defendant, may, if he thinks (it, demur, ami 
bring before the court the question whether they amount to 
a libel. Hence it is not sufficient to declape that the de- 
fendant published a libel concerning the plaintiff in his trade, 
purporting that his beer was of had quality, and sold by de- 
ficient measure; the libel itself ought to he set out. And 
$udi declaration is bad on general demurrer*. 

If the libel he written in a foreign language, the original 
should first be set forth in the declaration, and then the trans- 
iat ion*. 


Of the Pleadings . 

The general issue in this action is, not guilty. 

If the matter of the libel be true, the defendant may 

Wood v. Brown, 6 Tamil. 169. I Zcnobio v. Axlcll, 6T.R. \G}. 


( 4 ) Although the publication of the libel must be trialed in tin* 
declaration, yet it will be sufficient to state such matter us amounts 
to a publication, without usjng the formal word published . Bald- 
win v. RIphimrion, 2 Bl. 11. 1037. 

(5) Judgment was arrested after verdict, because it was not laid 
that the libel was ** of or concerning plaintiff/’ in Lowfield v# 
Bancroft and another 9 Str. 934* and in R. v. Marsden, A Maule 
and Selwyn, 164. 
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E lead it in justification (6) ; but in such justification, if them 
e. any thing specific in the subject, issuable facts ought to 
be stated, and not general charges of misconduct; for where 
a libel charged an attorney with gross negligence, falsehood, 
prevarication, and excessive bills of costs in the business 
which he had conducted for the defendant; it wa9 holden% 
that a plea in justification repeating the same general charges, 
without specifying the particular acts of misconduct was 
bad, upon demurrer; anti that it was incumbent on the de- 
fendant, who must be taken to know the particular act6 of 

u Holmes, Gent, one &c., v. Catesby, 1 Tuunt. 543. 


(6) The only authorities of which l am aware, for this position, 
nre the dicta of Hobart, C. .1. in Lake v. Hatton, Mob. Hep. 253., 
and of Holt, C. J. in un anonymous case, 1 1 Mm). <){). ; but the 
position is warranted by the opinion of the profession, and the prac- 
tice at the present day. Hl*e J’ Anson v» Stuurt, I T. R. 750. 
And in the case of Plunkett, solicitor-general of Ireland, v. Cob- 
bett, tried before Lord Ellenborough, C. J. Middx. Sittings, 2tith 
May, 1804, (which was an action on the case fora libel, to which the 
defendant had pleaded N. G.) it was observed, by Lord Ellen- 
horotigh, C. J. in his direction to the jury, that “ in rase the libel 
had been true , it would have been open to the defendant to. hhvc jus- 
tified it on the record .” It is worthy of remark, however, that 
though this doctrine is now taken for certain, yet it was not. consi- 
dered as settled even so late us the year 1735: for in the King v. 
Roberts, lb 11. M. T. »G. 2, MSS. on a motion for an informa- 
tion against the defeudnut for a liliel, Lord Hardwicke. C. J. thus 
expressed himself : “It is said, that if an action were brought, the 
fart, if true, might be justified ; but / think that is a mistake; such 
a thing was never thought of in the case of Harman v. Delaney. 
SL 4 Geo. ‘2. (Str. 8<)8.) I never heard such a justification in an 
action for a libel even hinted at. The law is too careful in dis- 
countenancing such practices. All the favour that I know truth 
affords in such u ease is, that it may he shewn in mitigation of da- 
mages in an action , and of the fine upon an indictment or an in- 
formation.” 

Information against defendant for publishing a libel against 
Mr. Swiuton, of Wadham College, Oxou, accusing him of sodo- 
initial 1 practices. Lee, C. J. rejected evidence offered of de- 
fendant's reasons for the accusation, viz. that the supposed pathic 
Imd informed him of them, saying, that the only question was, 
whether defendant was guilty of publishing the libel. It had been 
always holden, that the truth of a libel could not be given in evi- 
dence by way of justification ; because, if the person charged with 
any crime is guilty, he ought to be proceeded against in a legal 
course, and not reflected upon in such a manner. Bull. N. P. lb 
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(misconduct, to disclose them. It is not any bkr to the action, 
that the plaintiff has been in the habit of libelling the defend^ 
ant x ; although it may operate in mitigation of the damages. 

To this action the defendant mqy plead the statute of li- 
mitations?, that is, “ that the cause jot* action did not accrue 
at any time within six years next before the commencement 
of the plaintiff's action.” 


II T. Of the Evidence. 

Thf. libel must be produced, and, before it is read, it must 
be proved that it was published by the defendant The mode 
of publication may be proved in order to enhance the da- 
mages. 

If it he proved, that the libel was bought in the sho^of a 
bookseller*, of a person acting in the shop as the servant of the 
bookseller, this will he prhnd facie evidence of a publication 
by the bookseller, inasmuch as he has tin* profits of the shop* 
ami is therefore answerable for tin? consequences. 

If the libel be in a foreign language, in which case, as it 
has already been observed, the libel must he set forth in the 
declaration, both in the original language, and iu an English 
translation, further proof will he necessary (7f. 

In an action for a libel*, after the libel, on which the ac- 
tion was brought, had been read, the plaintiff's counsel ot- 
ic Fiuun ty v. Tipper, a Camp. N. 1*. C\ * R. v. Alnum, 5 lliirr. yfigti. 

7(». a I,ee v. Hinton, Henke’* N. H. C. lOti. 

y i Jar. 1. e. lG. 


(7) In the case of the R. v. Peltier, which wuh an information 
against defendant for n libel nti Napoleon Buonaparte, the evidence 
on the part of the prosecution was as follows ; 1 . \ witness proved, 
that he hud purchased several copies of the hook, containing the 
libel in question, of a certaiu bookseller, which copies lie had 
marked ut the time. 2. The bookseller proved that defendant 
was the publisher of the hook, and employe! him to dispose of 
the copies on his account, jnnd that he nad accounted for them. 
3. An interpreter was then called , who swore that he understood the 
French language « and that the translation was correct. The i/t- 
terpreter then read the whole of that which was charged to be a libel 
in the original and then the translation was read by the clerk at 
Nisi Prius . 
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fered in evidence other libels written by the defendant. Thi* 
having been objected to, on the ground thut*the plaintiff 
could not give in evidence any thing which would of itself 
constitute a ground for a distinct actiou ; Lord Kenyon, C. J. 
said, he though t that thq evidence was admissible, and com- 
pared it to actions for slander, in which evidence of other 
words, besides those stated in the declaration were usually 
received [to shew the malice of thedefendant (8).] 

In an action on the case for publishing a libel against the 
defendant in a paper entitled the Weekly Political Register 1 *, 
a witness was called, who proved that he had purchased one 
of the papers containing the libel in question before the 
action was brought ; he was then proceeding to prove that 
he had purchased another copy of the same paper after the 
action was brought. This was objected to, ou the part of 
the defendant, on the ground that the publication of the last- 
mentioned copy might become the subject of a future aetion, 
and, therefore, that it ought, not to be given* in evidence to 
increase the damages in this action. But Lord Ellenbo- 

b Plunkett v. Cobbctt, before Lil. Ellenliornngh, Middx. Sitting*, s6tb May, 
1 * 04 , MsS. 


(8) Clinrlter v. Barret, Peake’s N. P. C. 2-2. So in Rustel 
v. Macq uister, Middx. Sittings after H. T. 1807, I Camp. N.P.C. 
41). n. the plaintiff, having proved the words laid in the declara- 
tion, otlered evidence of other actionable words spoken by the de- 
fendant afterwards; this being objected to on the ground that these 
latter words might become the subject of a future action, Ld. El- 
lcnborough overruled the objection, observing, that evidence might 
lx 1 given of any words us well as any act of the defendant to shew 
</t<o animo lie spoke the words which were the subject of the action. 
Still, however, it would be the duty of the judge to tell the jury, 
that they must give dumagesfor those words only, which were the 
subject of the action. So per Sir J. Mansfield, in Finnerty v. 
Tipjier, Sittings after H. T. 49 G. 3. “ In actions for words, it has 
been allowed to give evidence of words subsequently spoken, for 
the purpose of shewing that the priginnl words were spoken mali- 
ciously and to injure :** but see Mead v. Daubigny, Peake's 
N, P. C. 125., where, in an action for slander, Lord Kenyon, C. J. 
confined this doctrine to words not actionable in themselves; ad- 
mitting, however, that such words might be given in evidence, 
although it appeared they were o6t spoken to. the same person, 
to whom the alauder was alleged in the declaration to have been 
spoken. 3N. This distinction was exploded by Lord Ellen borough 
in the preceding case of Rustel v. Mucquiater, who observed that 
it was not founded upon any principle. 
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rough, C. J. was of opinion, that although it was not admis- 
sible for the^urpose of aggravating, the damages, yet it *vas 
evidence to shew that the paper was circulated deliberately. 
But ill Finnerty v. Tipper*, Sir J. Mansfield ruled; that the 
plaintiff could not give in evidence # other subsequent libels 
published concerning him by the defendant, unless they di- 
rectly referred to tig? libel set "forth in the declaration. 

It is not competent to a defendant charged with- bavin# 
published a libel, to prove that a paper similar to that for 
the publication of which be is prosecuted, was published on 
a former occasion by other persons, who have never been 
prosecuted for it d . 

Proof that the libel was contained in a letter* directed to 
the plaintiff, and delivered into the plaintiff’s hands, is not 
sufficient proof of publication to maintain an action (<)). 

There having been in a libellous letter a reference to a 
newspaper f ; as the authority upon which llie libel was 
founded, it was holden, that the newspaper referred to might, 
be given in evidence on l he general issue, in mitigation of 
damages. 

Plaintiff declared as proprietor and editor of a newspaper*; 
it was proved, that plaintiff was proprietor, but that bin 
servant was editor; this was holden to be a fatal variance. 

The proceedings against the printers, publishers, and pro- 
prietors of newspapers, either civilly or criminally (10), for 

c 2 Camp. N. I*- C 72 . HnrnlmMiW, Devon Suium. .'Usir« », 

<1 K.v. Holt ,4T.R.4.1(). Iflltf.M.S. 

e Phillip* v. JatiM'ii, 2 K«p. N. P. C. f lMulWt v. Hutton, 4 l>p. N. P. (\ 
OiS. per Kenyon, C. J. S. P. nil* 24H- lUlrutwrougli, C. J. 
luiltiU by Ciiambre, J. in R. v. g llcriot v. Stuart, 1 lisp. N. !*.(’. 4.J7. 


(ft) The same point was admitted iti Hick’s case, 111 the Star 
Chamber, Hob. 2 1 5. But un indictment or information may hr 
sustained in this case, because *»uch letter being a provocation to a 
challenge mid breach of fjeace, is connidered as a misdemeanor. 
Per Ciiambre, J. in K. v. Horn brook, Dcvou Summer Ahmzcn 
1814, who there said 4 * It is not necessniy to constitute u publi- 
cation iu a criminal prosecution to shew that it has been published 
to the world. It is sufficient if it* is sent to the party libelled, its 
criminality depending upon its tendency to provoke the party li- 
belled to a breach of tlie peace.’* 

(10) The proprietor of a newspaper is answerable criminally as 
well as civilly for the acts of his servants, in the publication of a 
libel, although it can b^shewn, that such publication was without 
the privity of the proprietor. K. v. Walter, 3 E&p. JV. P. C. 21. 
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any libel contained in such paj>er are much fapilitated hy a 
lata statute, viz. 38 (i. 3* c. 78. by which it is Aacted\ that 
no person shall print or publish any newspaper, until an affi- 
davit (or affirmation, in case of a quakcr) shall have been de- 
livered at the stamp-office, setting forth 1 the real and true 
names, additions; descriptions, and places of abode, of the 
printer, publisher, and of all the proprietors, if they do not 
pxcecd two, exclusively of printer and publisher; if they 
do, then of two such proprietors, exclusively of printer and 
publisher, specifying the amount of shares, the true descrip- 
tion of the building wherein such paper is intended to be 
pi inted, and the title of sucli paper, if the proprietors exceed 
two k , then two whose proportional shares in the property 
shall not be less than the proportional share of any other pro- 
prietor, exclusively of printer and publisher, shall be named 
and described in the affidavit or affirmation. This affidavit 
'or affirmation must be renewed as often as printer, &c. shall 
change their abode, or printing-office, or as often As commis- 
sioners for stamp duties shall require 1 . . It must he signed hy 
the parties making it m , and taken hy a commissioner, or person 
specially appointed by commissioners. It must be sworn by 
all the parties®, if they do not exceed four; if they do, then 
by four, who shall give notice to the other parties not swear- 
ing, under a penalty of 60/. Such affidavits or affirmations 
shall he filed °, and the same, or certified copies thereof 9 shall , 
in all proceedings, civil and criminal , touching any newspaper 
therein mentioned , he received as conclusive evidence of the 
truth of the matters contained in such affidavit against the 
persons swearing, and against proprietors named hut not 
wcorn (11), unless such persons shall have delit ered to tha 

1i s i. mS.s. 

i s. c. n s ti. 

k S. a. o t». 9. 

1 $. 4 . 


(II) Before this statute, it had been holdeti, in the case of R, 
v. Tophum, (I. 31 15. 3. 11. R. 4 T. R. 12(>., where the defendant 
was indicted for hating published in a newspaper a lihel reflecting 
on the memor) of a dead person, that evidence that the paper had 
been sold at the office of the defendant, that the defendant, as pro- 
prietor of the paper, had given a bond to the stamp-office, pursuant 
to stat. 29 O. 3. c. 50. s*. 10, for securing the duties on the ad- 
vertisements, and that he had from time to tune applied to the 
|itani|>-otficc, respecting the duties on the paper, was e\ idenec to be 
left to Uie jun , to shew that the deft udant was the publisher. 
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commissioners, previously to the date of the newspaper in 
question, an affidavit or affirmation of their having ceased to 
be printers, &c. of such paper; and bv the 11th section it is 
enacted, that after 9uch affidavit shall be produced in evi- 
dence against the persons signing the same, &c., and after a 
newspaper shall be produced in evidence, eutituled in the 
same manner as the newspaper mentioned inluch affidavit; 
and wherein the name of the printer and publisher, and place 
of printin^^h^l be'the same, it shall not be necessary for the 
plaint iffi iirPHRant, or prosecutor, or person seeking to re- 
cover any of the penalties given by this act, to prove that the 
newspaper, to which such trial relates, was purchased at any 
house, &c. belonging to or occupied by the. defendants or 
their Servants, &c. or where they usually carry on the bu- 
siness ^tfpinting or publishing such puper, or where flip 
same isTisually sold. . 

The affidavit, together with the production of a news- 
paper, corresponding in eveiy respec t, with the description 
of it in the affidavit*, is not only evidence of the publication 
of such paper by the parties named, but. is also evidence of 
its publication in the county where the printing of it is de- 
scribed to he. 

Bv the 13tli section, certified copies of such affidavits. See. 
shall he delivered by commissioners, or proper officer, on 
payment of Is. A copy of such affidavit, &c. certified to 
be a true copy, under the hand of commissioners or proper 
officer, shall, on the proof of hand-writing only, without 
proving the person signing to lie a commissioner or officer, 
be proof of the swearing, or affirmation and coiitentSygpd 
that it has been sworn or affirmed according to the sdira. 
Every printer or publishes must' 1 , within six days after pub- 
lication, deliver a copy of his paper, signed by himself orV 
his publisher, with his name and place of abode, to c om- 
missioner or other officer, and any person may apply for and 
shall obtain the 6ame at any time within two years from the 
day of publication, (on giving surety to return it) for the 
purpose of producing it in evidence in any proceeding civil 
or criminal. 

It was observed in the preceding section, that where the 
defendant contends that the libel is true, he must justify on 
record ; but where the facts to be proved on the part ot the 
defendant do not constitute a complete justification, as 

p R. r. Hart, 10 East, fife alto q S. 17. but »t« R. *. White, uh.aup. 

ft. v. White, a Camp. N. P. C. 20V. 



where thljr shew a ground of suspicion not amounting ics 
actual proof of the plaintiff's, guilt, such fadts -may be 
given in evidence, on the general issue, in mitigation otj da- 
mages’ (Iff). 

Doubts having arisen, whether, on the trial of an jpdict- 
ment or information for a libel. Upon the plea of not guilty, 
it was competent to the jury to. give their verdict upon the 
whole mutter in issue, it was by stat 32 Geo. 3. c. 60. enacted 
and declared, that' the jury may 'give a general verdict of* 
guilty or not guilty upon the whole matter put’fti issue, and 
shall not be required or directed by the court to find the de- 
fendant guilty* merely on the proof of the publication, and 
of the sense ascribed to the same in the indictment or infoit 
mation: provided*, that the court shall give their opinfen and 
direction to the jury on the matter in, issue, as >|g$£tier cri- 
minal cj»es j aqd provided also*, that the jury may r in their 
discretion, find a*special verdict, and also 0 that the defendants, 
if found guilty, may move iu arrest of judgment as Before the 
passing this act 


r K nolle! v. Fuller, Peake’s Ev. 237. t S 3. 

Ed. v, u S. 4. 

• S. 9. 


— ■ ■ ■ ■ ■ 

(12) So iu Sir John Earner v. Merle, before Lord Ellenhorough, 
'which wn8 un action for words of insolvency, the defendant was 
permitted to prove thut at the time there were rumouqi in circula- 
tion that the plaintiff's acceptances were dishonoured. And in a 
cag before Le Blanc, J. at Worcester, that learned judge received 
Spence under the 'general issue, that the plaintiff had been guilty, 
or attempts to commit the crime which the defendant had im- 
puted to him. 2 Camp. N. P.C.?53, 254. So in the case of 
the E. of Leicester v. Walter, 2 Cumin N. P. C. 251. the de- 
fendant wa# permitted to prove, under the geueral issue, in miti- 
gation of damages, that before and at the time of the publication 
of the libel, tlie plaintiff was generally stinpeclcjl to be guilty of 
the crime thereby imputed' to him, and that on account of thia 
suspicion, lua relations uuii acquaintance bad ceased to associate 
with him. 
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CHAP.* XX-VII. 

MALICIOUS ^EOSECUTIcfcf. 

I. <y Me Belton on theCisc for a Malicious Pros* 
cution % and in what Cases stick Action may be 
' maintained . 

IU Of the Declaration — Defence— -Evidence* 


L (y the^Action on the Case for a Malicious Prosecu- 
tion, and in what Cases such Action may be 
maintained* 

An action on the case dies against any person who mali- 
ciously, and without probable cause, prosecutes another, 
whereby the party prosecuted sustains* an injury, either itt 
person, property, or reputation. 

The action on the case for a malicious prosecution, bears a 
strong analogy! to the old, and now obsolete, action for a con- 
spiracy; hence, it is, frequently termed an action on the case 
in the nature of a conspiracy*. But the grounds of the old 
action for conspiracy are narrow and confined, when com- 
pared with'those on which the action on the case for mali- 
cious prosecution is founded. 

The action for a conspiracy having been framed according 
to the precise terms of a writ in the register, whose limits 
it does n6t presume to transgress, lies only In cases where 
two or more persons maliciously conspire to indict any per- 
son falsely of treason or felony b , who tt afterwards lau'fuMy • 
acquitted. The action on the case for a malicious prosecu- 
tion varies its form as the circumstances of each particular 
grievance may requires* Whatever engines of the Jaw malice 

a Mar*h r. Vaughan sad another, Cro. Techy, C. J. that a conspiracy lies' 
Eli*. 701. Mill* v. Mill*, Cro.'t'ar. only oi*procurmjc another to bein- 
« 39 - # dieted for treu*o* or /don#, where life 

b See the opinions of Hofi, Ci J. and "fH a* la danger. Ed. Itayin. S 7 S* 

VOL. 11. 2 
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may eitiploy to compass its evil designs against innocent and * 
unoffending persons, whether in the shape of ipdictment or 
information*, which charge, a party with crimes injurious to 
his famg and reputation, a»a tend to deprive him of hislibef- 
ty ; or whether such malice is evinced by malicious arrests, 
or exhibiting groundless accusations merely with^a view 
to occasion expense 4 to the patty, who is under the necessity 
of defending himself against them, this action on the case 
affords an adequate remedy 10 the party injured* It may be 
brought against one only* ; and where it is brought against two 
or more defendants, although a conspiracy be alleged in the 
declaration, and a verdict he found for all the defendants 
except one, jfet plaintiff will be entitled to judgment*. On 
the contrary, the action for a conspiracy must beJ>rought 
against two persons at the least’, because the gist of the 
action is the conspiracy; and if one only be found guilty* 1 , 
or if all except one are discharged by matter of law 1 , the 
action fails. And to maintain an action fora conspiracy, the, 
party indicted must have been acquitted upon a g6od iiu|$t- 
ment k by verdict, for such is the language of the writ, 
“ legitimo modu acquictatus ” or “ lawfully acquitted,” which 
imports such an acquittal of the crime charged as will entitle 
the party to plead auter foils acquit, in case he be afterwards 
prosecuted for the same crime 1 . But in an action on the 
case for a tnalidous prosecution, it is not necessary that the 
plaintiff should allege or prove such an acquittal; for it 
may be brought under circumstances which preclude the 
possibility of such an acquittal; as, 1st, wluye a bill of in- 
dictment has been preferred and returned ignoramus m . 
2dly, Where the indictment ha$ been preferred coram non 
judice *, And lastly, where the party has been acquitted on 
a defect in the indictment*. 

Formerly, indeed, it was supposed, that an acquittal on 
the ground of the insufficiency of the indictment was a 
material objection,, where the subject matter of the indict* 
ment. did not affect the reputation of the party accused, and 
lie had not been imprisoned, because scandal and imprison* 
xftent were at that *tinve considered as the only kinds of 


c Moor e. Shutter, 9 Show. 995. I lb. In noth. 

A Jones v. tinry tin, Gilb. R. 185. to k Bro. Contpirocie, pi. 93. 

Mini. 148 .tU 1 Gilb. 199. 

f Mills v. Mills, Cvo. Cw. 939 m Pmyn v. Porter, Cro. Joe. 490. A %t, 

t Price r. Crofts, Rayui. iko. PoM 9 Roll. R. 138 . 
r. iu«l oOiem, 9 Should. See n 1 Rol. Abe. I 19 .pl. 9. 
also Snbley «• Mott, 1 Wilt. 910 . | r o Gwynn, Gilb. 185 . Wicks f, 

r F. R. B. etk>. 4 to. etl. 1755. ** Fculbon, 4 T. R. 947. 

ji 98 An. 19. cital in F. >. B. 960. 
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damage for which this action would lie. But ^having 
frfcen decided in tiie case of Savile v. Roberts*, Uiat thd ea- 
pense incurred by a groundless prosecution, without scandal 
or imprisonment of the party hocused, was sufficient to 
support this action wbeife the indictment wap good, 9 wood 
the damage; it was shortly afterwards holdeu, iu a case * 
where the subject matter of/$jhe indictment not Effect 
the reputation of the plaintiff; and where the Only damage 
which the plaintiff had sustained wa$/thp expense attend* 
mg the prosecution, that fliir action might be maintained, 
although the plaintiff had been prosecuted insufficient 
indictment 

The decision of Savile v. Roberts has l>ecn confirmed by 
the casetOf Smith v. Hixon, Str. Q77* more fully reported in 
Ca. Temp. Hardw. 54. where it was adjudged,, that a has* 
band alone', might maintain an action for the malicious pro* 
srcutioh of his wife, the expenses of which had been defray^ 
by the husband. The case of Jon<* v. Gwynn was recog- 
nized in Chambers v. Robinson, Str. tipi, and in Wicks v. 
Fentham,, 4 T. R. 247. where it was lioldcn, that this action 
would lie, although plaintiff had l>een ac quitted on a d<sfec;t 
in the indictment, tHe subject matter of which did not affect 
his reputation. 

ThCjgrouuds of the action for a malicious proseculion nro 
the malice of the defendant, either express ( 1 ) or implied r , 

I* Salk. 13. Cartti. 4 ttf . L4 Rftym.374. q Joiw* v. Gwyun, Gilb. IBS. 10 Mod. 

S. C. us.au. 

r Vino I v. Marflimara, {) F«*t, 30 1. 

(1) If the indictment be found by the grand jury, the plaintiff 
must prov** express malice, per llolt, C. J. Lord Ravin. 3Hl. 
unless the fact* lie hvif liiu the knowledge of defendant. Parroll 
v. Fish wick, Bull. N. P. 14.; but in u fuller not** of this tn*e, 
i) East, 3(>4. n. (b) it appear* that this position in hardly warranted. 
The case was this? in an action for maliciously indicting the 
plaintiff* for perjury, where the indictment was found, mid the 
plaintiff acquitted by verdict, Ld. Mansfield, in summing up, 
said, it was hot necessary to prove exprea* malice, for if it appeared 
that there was ifo probable cavse, that was sufficient to prove an 
implied malice, which was all that wa* necessary to be proved to 
Mipport this action. For, in this case, all the facts lay in the 
defendant's oiyu knowledge, and if then* were the fca^t foun- 
dation for the prosecution, it was in his power/ and incumbent ou 
him, to prove it. Verdict fpr plaintiff, sol. damages. >», The in- 
dictment was for perjury committed on the trial of an action fur 
i/bcaiid occupation, brought by Uw defendant against the plaintiff’s 
master. £ / v 

Where a person is acquitted bv a jury, malice need not be 

, I? 
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want gf probable cause* (2), and an injury sustained by tbe 
plaintilf, by reason of the malicious prosecution, either hi 
his person by imprisonment bis* reputation by the scandal, 
or in his property J}y the expense. If the plaintiff cannot 
prove any suchjigory, he cannot maintain the action*. 

By analogy to the action for a tndlicious prosecution", 
the law in modem times has permitted an action to be main- 
tained for maliciously arresting or holding s party to bail, 
either where there is not anyj iebt due, or where the party 
is held to bail for a larger sum than is really due. 

As. in the artalagous action for a malicious prosecution it 
must appear that the prosecution is determined ", sp in the 
action for a malicious arrest it must be stated in the declare- 

* 

• Farmer *. Darling, 4 Burr. 1974. x Parker v. Langley, Gilb. R. 163. Ad* 
t Byne v. Moore, r^Taiint. 1 87. judged 011 special demurrer. 

11 Admitted iu Gostin v. Wilcock, a • 

, Wilt. 303. per U Camdeu, G J. ( 


ppived at Brat, on the part of the plaintiff, but it is incumbent on 
the defendant to shew, on the other side, that there won a probable 
ctyiiMe ; but where the indictment is quashed, it is necessary for the 
plaintiff to prove express malice,** Per Burnett, J. in Hunter v, 
French, Willes, 5fcO. 

In Litwal v. Small man, Hereford Summer Assizes, 1753. MSS. 
which was an action for maliciously indicting plaintiff for stealing 
a shovel, value lid.; it was objected that express malice had not 
been proved, Foster, J. overruled the objection, observing, that 
where tike indictment is for felouy, defendant cannot johject that ex- 
press malice is not proved; but on indictments for misdemeanors, 
evidence, of express malice must be given, 

(^) In Indcdonv. Berry, Devonshire Sura in. Ass. 180b?, in an 
action for maliciously indicting plaintiff' for peijury. Lens, Serj. 
for the pluiutilf, having proved express malice, contended, that it 
was not necessary for him to proceed any further, and that it lay 
on the defendant to shew probable cause tor having instituted the 
prosecution ; but Le Blanc, J. Milt'd, that some evidence (though 
slight evidence would be sufficient) must be given *on the part of the 
plaintiff of want of probable cause, before the defendant could be 
called upon for bis defence. 

“ The question of probable cause is a mixed proposition of law 
and fact. Whether the circumstances alleged to shew it probable 
or not probable are true, and existed, is a matter of fact ; but whe- 
ther, supposing them* true, they amount to a probable cause, is a 
question of law/ * Per Lord Maui tie Id. C. J. and Lord Loughbo- 
rough, C. J. in Sutton v, JubutUmc, J T»K» 645, See post. Gold* 
ing v, Crowle, p, 1001* 
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tior^thatthe first action has been determined. This allegation 
must also he proved, and it is not sufficient for this purpose 
to pot in a judge’s order to stay proceedings on payment of 
costs and to prove that the costs were paid accordingly r (3). 

To- support this action, malice, and that* the arrest was 
without probable cause, must Ire alleged add proved.* The 
mere not proceeding in an action is not e^obtice of itself 
alone sufficient to support tt)is action s . 

A., to whom a sum of was owing from B. a , sued 

out a writ against B. for the purpose of holding him to bait; 
before the writ was served, B. went to the "house of A. and 
paid the debt, but A. did not immediately after Such pay- 
ment countermand the writ, in consequence of which B. 
was arrested and kept in prison for several hours; Ij, there- 
upon brought an action against A., alleging, that after pay- 
ment of the debt it became the duty of A. to have* counter- 
manded the writ, and that he had wrongfully neglected no 
to do, by reason whereof he was arrested; it was holdcit, tlmt 
the action would not lie; Eyre, C. J. observing, that the 
plaintiff ought to have inquired at the time when he paid 
the debt, whether any writ had been sued out, and offering 
to pay whatever costs were incurred thereby, to have re- 
quested a countermand, which he might take tq tin* sheriff. 
And Ileatb, J. said, “This action is founded on mere non- 
feasance, and no case or precedent lias been eited to shew, 
that such an action was ever maintained. All the eases of ar- 
rest aud holding to bail without, cause, arc founded on malice.” 

In like manner it has been hoiden*. that evidence of suing 
out a writ and arresting a party thereon, after the debt has 
been discharged and a receipt given, will not be sufficient to 
maintain an actibn of this kind in a case where actual malice 
was not proved, and the facts of the case precluded any in- 
ference of malice. 

An action on the case may be maintained for maliciously 
impleading and causing the plaintiff to be excommunicated 

y i E»p. N. P. C. so. • Scbeibel r. Fatrbaiu, 1 Bo». & Pvt. 

z Sjuclftir v. Elilred, 4 Ta«*»t. 7 . 3t*8. 

h Gitifton ▼. dialers, 9 Ho*. & P111. 199. 


(3) Bo to pr me that a commission of bankrupt has In ca duly 
superseded* it is not sufficient to prove an order Mgiud by the 
Chancellor directing it to be superseded, the writ of supersedeas 
under the great seal ought to m produced. Poynten v. Foster, 
3 Couip, N. P. C. 58. See fanner ou this point, Burton v, Hay- 
wood, post, p. 1003 * 
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iti the' Ecclesiastical Court*, whereby he was taken upon $1 
ex com. cap . and imprisoned, until he procured himself to be 
absolved. *. 

■„ The plaintiff (&ared d , that the defendant bad sued out a 
jfi. fa. upon a judgment given against the plaintiff for the de- 
fendant, in action of trespass^WKler Which the sheriff took 
goods of theplaintitf to the vahiabrthe damage, and returned 
that the goods remained in hjfbgndB for Wa^t of purchasers, 
and that the defendant, well k0wv f g this* to the intent to vex 
the plaintiff sued out anoth^ji?. fa. under which the sheriff 
levied the money on other goods of the plaintiff, and paid it 
over to the defendant. After not guilty pleaded, and verdict 
for plaintiff, it was holden, on motion in arrest of judgment, 
that the action wa& maintainable; Hobart, C. J. (Who de- 
livered the opinion of the court) observing, that the plaintiff 
was twice vexed wilfully by the defendant, who had first one 
execution inchoate, -which ne ought to have completed, know- 
ing it, and not to have taken another; for else -he might take 
twenty executions. 

So an action will he for falsely and maliciously suing out 
a commission of bankruptcy against the plaintiff % which was 
afterwards superseded (4) ; and in such action it cannot be ob- 
jected, at least after verdict, that it is not averred in the decla- 
ration, that the plaintiff had not at any time committed an 
act of bankruptcy. To prove that the commission has been 
superseded the writ <#’ supersedeas under the great seal must 
be produced f . 

But an action will not lie against a person* exhibiting an 
information for intention to land goods without paying duty, 
if the goods arc condemned by the sub-commissioners, 
though the commissioners of appeal reverse thecondemnation. 

Where a iustice of the peace maliciously grants a warrant 
againsS another h , without apy information, upon a supposed 
charge of felony, the remedy against the justice is by an ac- 
tion of trespass oi et armis , and not by action on the case(o). 

c flocking v. Matthew*, l Vcati*. 16. f Poynton v. Foster, 3 Camp. N. P. C. 
tl Wntcrvr v. Fnrcmau, Flob. 205, 266. 59. 

1 Brnwnl. 12 g Heynolds ▼. Kennedy, 1 \Vili. 232. 

e Chapman ▼. Pickersgill, 3 VVil*. Uk on error from Ireland. 

* h Morgan t. Htygbce, 2 X* it. 2 25. 


(4) For another remedy in this case, see Smith v. Broomhead, 

ante, p.U3i. ^ 

(5) 14 Where the immediate adrbf imprisonment procGwls from 
tlie defendant, the action mtat be trespass, and trespass only! but 




MALICIOUS PROSECUTION* 98 $ 

A. a captain in tlie navy, was accused by his commander in 
chief of neglect of duty, disobedience of orders, &c. A. hav- 
ing been tried by a court martial, was honourably acquitted; 
after which he brought an action in the Cpurt of Exchequer, 
against his commander, for a malicious pt^ecution. A ver- 
dict having been found for the plaintiff, a motion was made in 
arrest of judgment, which* after a very elaborate discussion 
was refused*; but the defendant afterwards brought a writ of 
error in the Exchequer Chamber, where the judgment of the 
Court of Exchequer was reversed k . This reversal was after- 
wards affirmed in the House of ‘Lords 1 . 

An action will not lie to recover damages" 1 sustained by the 

! >laintiff in defending u vexatious ejectment brought against 
lint by -the defendant, in which the uomimd piaiutiiT has been 
non-p tossed ((i). 


II. Of the Declaratian-*-Dffcncft — Evidence . 

The declaration must state >all the material circumstances 
attending the malicious prosecution, and how it was disposed 
of"; liecaime, until that be determined, it cannot be known 
whether the prosecution were malicious or not®, and this ab- 
surdity might follow, that plaintiff might recover in the ac- 
tion, and yet lie afterwards convicted on the original protects* 
tion (7)- 

Care must he taken in framing the declaration, so as to 
avoid any objection being raised on the ground of a variance. 
i ; or where iu the declaration it was stated, that the trial and 

i Sutton *v Johnstone, I T. It. 501. » Arumhll v. Trejcnno, Yrlv, li<>. 

k lb 550. o l^wit v, I'rtirell, Stt. 114. Puikcrv. 

1 l Hio. I*. C. 76 Tomlin's RH. Luoglcy, Ciilb, It. Kni. 

n» Fuiton v. II on nor, i Bos. St Pul. 205. 


where the act of imprisonment by one person is in consequence of 
information from another, there an action upon the cuse is the 
proper remedy, because the injury is sustained iu consequence of 
the wrongful act of that other.’' Per Aahhurst* J. S. C. 

(6) Under what circumstances an action will tie for u malicious 
and vexatious suit, see notes on Co. Liti. l6l. a. (4) IV. and Mur- 
tin v. Lincoln, M. 27 Car. 2. C. B. Bull. N. 1\ 13. 

<7) The want of this avermept is cured by verdict. Skinner v. 
Gunton, 1 Sauud. 228. becausfe it will be presumed, that it bat 
been proved at the trial. PenDcuison, J. iu Pauton v, Marshall* 
& fLM 28 G. 2. MSS. 
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the acquittal l>oth took place “ in the court of our lord ihe 
king, before the king himself and upomthe production of 
the record in evidence* it appeared, that the trial was before 
the chief justice, at nisi prius, and that the acquittal was by 
the judgtifl^tfrthe court in bank, the variance was holden 
t6 be fatal ^^But where the allegation! was, •• that the plain- 
tiff, by a juiy of the c ounty of was duly and in 

a lawful manner acquitted,” and by the record it appeared, 
* that the jury found the plaintifl not and upon that 

terdict th e judgment of the court was, that the plaintiff 
Should go thereof acquitted;” it was hoiden suflieient, by 
construing the words reddendo singula singulis, that th&plain- 
tiff was duly acquitted by the jury; that is, found not guilty 
of the facts, and in a lawful manner acquitted ; that is, by the 
judgment of acquittal pronounced by the court*. 

If it appear on the fare of the declaration, that the court in 
which the indictment was tried hail authority to hear and de- 
termine upon it, it is sufficient; and thfrreis not any neces- 
sity for copying exactly the style of the record; but if the 
declaration describe a court of incompetent Authority, it is 
bad. This distinction may be illustrated by the following 
case: the declaration stated plaintiff to have oeen indicted at 
the general quarter sessions', and by the record it appeared, 
that he had l>een indidted at the general sessions; the word 
quarter was rejected as surplusage, because plaintiff had been 
indicted for an otFem:e cognizable at the general sessions; but 
if the offence had been cognizable only at the quarter sessions, 
the declaration would have been had. 

So where it was stated in the declaration* that the plaintiff 
had been indicted as a common barretor before certain jus- 
tices, ad fclonias, &c. nee non ad paccm conservandnm assign 
nat: and defendant having demanded oyer of the indft tment, 
it was certified to have been taken before certain justices ad 
pacevn conservandam assignat; it was holden that the action 
lay, on the ground that the justices mentioned in the indict- 
ment, wore not justices of another natu re or power than those 
which were inentioued in the declaration; both w*ere justice* 
of the peace, ami such as had power to receive such manner 
of indictment. It was admitted, however, if the declaration 
Irad mentioned justices of assize, and the certificate had been 
of a thing taken before justices of gaol delivery, the variance 
would have been fatal, lor they arc distinct in power. 

f» Woodford v. Ashby, 1 1 East, so$ r Bushy r. Watson, s Bl. lOSO. 

% Hon tor r. French, Willes, ftt7* t Homes r Constantine, Yelt. 4 
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Defence. 

The usual defence to this action is, that the defendant had 
reasonable or probable grounds of suspicion against the plain* 
tiff. It is not necessary, that these grounds should be legal 
grounds ; for if it can h^O^rred, from the circumstances of 
the case, that the defendant was norhetuated l>y any impro- 
per motives, but an hottest desire to bring a supposed offender 
to justice, it will 1>e a sufficifat answer to tliis action 1 ; be- 
cause such circu instances tend to disprove that which is of 
the etecnce of the action, viz. the malice of the defendant in 
preferring the charge. Formerly, it was usual for the defend- 
ant to plead a justification of this kind, specially; but the 
modem practice is, to give it iit evidence under the general 
issue. 

If the plaintiff prove malice", yet if the defendant b1uw 
a probable cause, he shall have a verdict, and the judge, not 
the jury, is to determine whether lie had a probable cause*; 
and, therefore, where the plaintiff having brought an action 
against the defendant for a malicious prosecution for pcrjuiy, 
obtained a verdict ; upon a motion tor a new trial the court 
net it aside, (it appearing upon the report of the judge th^t 
thefe was a probable cause) not as nr verdict against evidence, 
but as a verdict against law. 

This is an action on the c ase, and consequently if it be not 
brought within six } cars next after tin* cause of action, the 
statute of limitations * may l>c pleaded hi bar. 

Evidence, 

The plaintiff must produce an examined copy of the record 
of the indictment, and wlure there, lias been a vcidict of not 
guilty, of the acquittal. 

Among the orders and directions to Ik? observed by justices 
of the peace at the sessions m the Old Bailey, 20* Ch. 2. pre- 
fixed to Kclyng’s Report of Crown Cases, ed. 1708, is the 
following orde r, viz. 

“ That no copies of any indictment for felony be given 
without special order, upon motion made in open court at 
the general gaol delivery; for that the late frequency of ac- 
tions against prosecutors, which cannot be without copies 

t Cm t. Wjrmtl, Cro. J*c. 103. 

« GoMtiijc v. C'rowle, M.ss G. 9. B, It. 

BuU.N.P. u. Say. ft* i. 8. C. 


* 91 Jic. l. c. 16 . 
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of the indictment*, detcrreth people from prosecuting for the 
king upon just occasions (8). £ 

In Evans v. Fillips, Monmouth Sum. Ass. 1703. MSS. 
Adams, Baron (wftp had been recorder of London for several 
years), said, that in all cases of indictrodfcts for misdemeanor, 
the party is entitled to a copy of the record; but incases 
Of indictment for felony, he should look upon the copy as a 
surreptitious record, anti not pa/ regard toit, unless the 
judge had been applied to, and Maa ordered a copy. 

This case, however, was overruled ’in Legtitt v. Tollervey, 
14 East, 30-2, where it was holden, that* the record dLthe 
indictment for felony or a true copy must be received in evi- 
dence, although it does not appear, that the officer producing 
the record, or giving the copy, had any authority from the 
court, or any fiat from the attorney-general for that purpose. 

The distinction between felony and misdemeanor was taken 
by Lord Mansfield, C. J. in Morrison v. Kelly, B. R. Middx. 
{Sittings after Trin. T. 2 Geo. 3. I Bl. 11. 38b. That was an 
action for a malicious prosecution, in indicting plaintifi for 
keeping a disorderly house. To prove the fact, the clerk 
of the peace for the Westminster sessions attended with the 
original record of the acquittal. Norton objected, that there 
ought to be a copy of the record granted by the court before 
which the acquittal is had, in order to ground an action for 
a malicious prosecution. But, per Lord Mansfield, althougii 
this is necessary where the party is indicted for felony , yet 
the practice is otherwise in cases of misdemeanor. 

There is a short note in Strange’s Reports, from which it 
appears to have been the opinion of Lee, C. J. that if the 
copy of the indictment has been granted by order of court, 
it IfeT sufficient, although it was not granted to the plaintiff in 
the action for malicious prosecution, or at his instance. 

The plaintiff and another were indicted at the Old Bailey 
sessions for forgery*, and acquitted, and a copy of the in- 
dictment granted to the other only. In this action, wliiq^ 
was for a malicious prosecution, the plaintiff offered the 

y Jordiu t. lewis Sir. 1 123. 14 Eutj 30s. n. S. C. from Mr. Ford’s MS, See 
ibo Sir. ssb. 


(8) ** If A. be indicted for felony and acquitted, and he is de- 
sirous of bringing an action, the judge will not permit him* to have 
a copy of the record* if there was probabto cause for the indict- 
ment, and he cannot. have a copy without leave* 1 ’ Per Holt* C. J. 
Ld. Ravin. 353. 




Malicious prosecution. locrf 

tOpy in evidence, and the order at the Old Bailey was read 
by way of objection. But the chief justice (Lee) said; he 
would not refhse to let the plaintiff-reud it (the copy of the 
indictment*)) for an order teas not necetpary to make it evi- 
dence 1 , nor is it ei&ityroduced in order to introduce it. So the 
copy of the indictmtw was read, and a verdict obtained for 
the plaintiff, which the court refused to set aside. 

An avcnnwit, that th£ suit is wholly ended anddetermined, 
is evidenced %y proof of the rule to discontinue upon pay- 
ment of costs, and that the costs were taxed and paid*. , 

. '1’fefis action canpot be maintained without proof of malice, 
either express or implied. Malice may be implied from the 
want of probable cause, but that must be shewn by the 
plaintiff. Proving un acquittal for want of prosecution. 
» not primd facie evidence of malice to support this 
action. 

In an action for a malicious prosecution against the de- 
fendant" for having indicted the plaintiff of perjury, the 
proof on the part of the plaintiff (in addition to the formal 
proof of the record of acquittal) was, that after the indict- 
ment found was ready for trial, the prosecutor (the present 
defendant) was called, and did not appear; on which the 
verdict of acquittal passed. Ld. Klteiiborough, C. J. thought 
that this was not sufficient to support the action, without 
evidence of express malice, or at least of circumstances 
evincing such entire want of probable cause, whence malice 
was to be presumed, and therefore lie nonsuited the plain- 
tiff. The court of 15. II. afterwards concurred in opinion 
with tlie 0. J. N. The indictment assigned the perjury on 
an affidavit made by the plaintiff swearing to words uU 
tered by the defendant. 

It must appear that the plaintiff was acquitted upon the 
prosecution', before the action was brought; but the day of 
the acquittal is hot material. Hence, where it Was stated in 
the declaration, under a scilicet, that the acquittal took 
place on the morrow of the Holy Trinity, (which allega- 
tion was not accompanied with a prout patet per recordum) 
and by the record when produced in evidence, it appeared 
that it took place on Tuesday next aftef Easter Term; the 
lattecday having been before action brought, the variance was 
hoidSh tb.be immaterial, on the ground that the day 

K Legal! V. Toller, ry, w Cut, so*, b Purcell r. Macnamara, 0 tot, 3 fll. 

S. P. See alao Stock flab r. Dc c Purcell *. Macnamara, 9 P»t, 1*7. 

tffiUL 4 Camp. N. P. C. 10. iawbicb Po|Me.Poaler,cT. R.sgo. 

a SMiltr i. Hrywood, 1 Stark. N. P. waa ovetrulrd, See alM Woodfcnl 

C. as. a Camp. N. P. C. sta. S. C. r. Aabley,* Camp. N. P. C. 194 . 
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mentioned in the declaration .was not alleged as part of the 
description of the record of acquittal (9). , 

In an action op, the case for a malicious pjrosecution*, 
where there was tpt any person present at the time when 
the supposed felony was committed^ except defendants 
Wife; Holt, C. J. allowed the evidence of the wife, given at 
the trial of the indictment, as good' evidence to prove a fe- 
lony having been committed.* — % 

In an action on the case for maliciously indicting plaintiff 
and others for conspiracy* 1 , the counsel for the plaintiff 
called one of the ^grana jury, before whom the . bill ot indict- 
ment had been preferred, and found a true bill, to prove that 
the defendant was the prosecutor of the indictment. Gar- 
row, for the defendant, objected to his being examined, ob- 
serving, that the grand juryman could collect this circum- 
stance of defendant’s having been the prosecutor, from the 
testimony only which had been produced before him in his 
character of grand juryman, and which by his oath he was 
bound not to disclose; but Kenyon, C. J. thought that the 
question of “ who was prosecutor of the indictment?” was 
a question of fact, the disclosure of which did not infringe 
upon the grand juryman's oath, and therefore permitted him 
to be examined as to that point 

Case for malicious prosecutiou of an indictment®, where- 
of (as was alleged) plaintiff was legitimo modo acquietatus ; 
upon the trial it appeared, that he was acquitted no other- 
wise than by an entry of a nolle, prosequi . Per cur . “ This 
evidence does not support the declaration ; for the nolle prose- 
qui is a discharge as to the indictment, but it is not an ac- 
quittal of the crime. 

c Johnson v. Browning, 6 Mod. 316 . e Goddard v. Smith, Salk. 91. 6 Mod. 
a Sykes, gent, one, etc. r. Dunbar, g(j|. S.C. 

Middlesex sittings after M. T. 40 

<3. a. Kenyon, C. J. MSS. 


(9) M There are two sorts of allegations; the one of matter of 
substance, which must be substantially proved ; the other of de- 
scription, which must be literally proved.” Per Ld. Ellenborough, 

C. J. S. C. 9 * * * * 14 Where the day laid is made part of the description 

of the instrument referred to, which instrument is necessay^o he 
1 proved, the dny laid must be proved as part of that instrument* 

But where the day laid is not materia] in itself* and need not have 

been proved' as laid, supposing the proof to have been by parol, 
if the fket proved will support the decla&tion, I see no grotrnd 
Ibr any distinction between making inch proof by matter ofreCofd 

or by parol.” Per Lawrence, J. S. C. 9 East, t6i 
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CHAP. XXVIII. 

‘MANDAMUS. 

♦ 

^ ! 

I. Nature of the Writ of %Mandamu*s-±Manda» 

mm to restore or admit Person 9 to corporate 
Offices — Slat. 11 C. I. c. 4. for preventing 
Inconveniences arising for Wahl of electing 
Mayors , tyc. on the Charter-day. 

II. In what other Cases the Court will grant a Man- 

damus. 

III. Where not. 

IV. Form of the Writ. 

V. Of the Return. 

VI. Of the Rt medy , where the Party to whom the Writ 
of Mandamus is directed , does not make any 
Return , or where he makes an insufficient* or 
false Return. ' 


I. Nature of the Writ of Mandamus.-— Manda- 
mus to restore or admit Persons to corporate 
Offices— Stat, 11 G % 1 . c. 4. for preventing 
Inconveniences arising for Want of eliding 
Mayors , 6fc. on the Charter-day. 

The writ of mandamus is a prerogative writ, containing a 
command, in the king’s name, and issuing from the court of 
King's Bench, directed to persons, corporations, or inferior 
courts of judicature within the king's dominions, requiring 
them todoacertainspecificact, as being the duty of their office, 
character, or situation, agreeably to right and justice. This 
writ affords a proper remedy, m cases where the party has 
not any other means of compelling a specific performance. 
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The object of th$ writ is not to supersede legal remedies, 
but only to supply the* delec^'of then). The only proper 
ground of. the writ js a defect Af justice. It is the absence 
or want of a ipeeiQp, legal remedy* which gives the cdljrt 
jurisdiction*, u here must, however, be a specific legal 
rjght k , as well as the want of a specific legal remedy, in order 
tp found an apptioftiou for a tnandnifiua^ The power to issue 
this writ belongs exclusively to tfco'cpurt of kill's Beach, 
and is considered as one of the floifers* of that court; but 
this powet ought to be exercised with groat caution, as a 
Writ of error dots not lie on this proceeding. A toanfiamu* 
lies either to restore a person wrongfully ousted, or t6 ad- 
mit a person wrongfully refused. 

A mandamus lies to restore a petson who has been re» 
moved from his office without cause; as a mayor, bailift 4 , 
alderman*, burgess*, jurat*, common rouncU-ntan k , recorder*, 
town-clerk k , or serjeant 1 . Antiently.in these eases, the writ was 
termed “ a writ ofrestitution," and appears to have been con- 
fined exclusively to offices of public nature. The title 
“ mandamus,” is not found in the old abridgments. By an 
extension of the antient writ of restitution, a remedy has 
been provided for persons who have been duly elected* to 
offices, although they never bad possession. Hence a man- 
damus lies to admit, as well as to restore, a person to his 
office, as a mayor, alderman", town-clerk*, &c. (l). 

s 

a Per Lord Slteabomugh, C. J. Bristol f Clerk’i cw, Cro. Jar. 506. SeealsQ 
Dock Company, M. 59 U 0 MS. 5 Mod *37. 

See also the opinion of Rullrr, J. 111 g Anon. 1 1 ev US. 

It r. M of Stafford, 1 T R*j6 r .9. b a Rot. Abr tit. Restitution, pi. ft. 
b Per bard Ellenborottgh, f J ll.r' i 1b. pi !>. 

Arelibisbop t»f Cautetbur), 0 U>(, k Pascli si Car «nid to bare been ad* 
SIR. judfrti. bveSty. 437. 

e Popb. 176. 1 J ltol. Abr tit. restitution, pi. 7. 

d j Rnl. Abr. tit. Restitution, pi 4. in ( 1 «» Dig. Msnihimis (A.) 
e Miuttlfanrtb e. t mporwtwm of t.m. 11 A%uIIcy r Joye. Popb. 17U. 

2 R11talr.ua. 1 11) lot's cast’, * 

Popb. I3J. S P. 


(!) The* admission under the mandamus gives no right* but only 
a le«*oT jwwotMim, to i liable the party tomtit hit right , if he hug 
any, H^nec, non fait elect ns has been holden not to oe a good re- 
turn to ft jfiitmlaiiitis, to >wmr in h chuTrb-» ardeti ; (R. v. WJiite, 
M. 1 1 Geo, I. cited by Strange, Arg. Str. 81)4* <>.) bet ante it wdi- 
reeted only to a ministerial officer,, who m to do hi# duty* nnd.no in- 
com enhance tan follow ; for if the party has ft right* he ought to lie 
iuf|ptilted ; if ho tuw not, the admission will do him uo good. Wher- 
«:ter the officer i» hut tniitiateriaU he is to.e.V'ettte hi# port, let tho 
( ousequence he ubat it will, H.r* Stuipwn* M. 1 1 Geo. ib« That 
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By the comnqon law, upon the death of a mayor, or ottief 
chief magistrate of borough^ or corporations within th* 
year, tfio court of King's Be^h was authorized to grant a 
mandamus immediatelyato till up the vacancy, thus occn- 
sioned by the act of God and an ordinary, contingency •• but, 
upon an omission to elect ah the charter-day, or to’do such 
acts as were by the* charter required ' to be done at certain 
times, in order to complete the election, or upon the removal 
of an Officer unduly cnQ^efc,* the court had* not any power to 
compel gn electioh, or Vie performance of such acts a%were 
necessary to complete an election, before the day came round 
again; for, to compel the corporation to proceed to an election 
at another day, would not be enforcing obedience to the king’* 
charter, but to authorize them to act in opposition to it. The 
opmsjon to elect* nughtdie owing to the contrivance of the 
person who ought to hold the court, q^to preside in the 
assembly where tpc election was to be 4Pb; or it might be 
the eftect of pure accident's in either cade, the inconvenience 
was the same; a forfeiture of the charter Jlnght be incurred, 
and the coiporation dissolved, in consequence of such omis- 
sion*. To remedy the nuseniefs whic li might thus arise, it 
was enacted, by stat. 11 Geo. 1. c. 1. that if no election should 
be made of the mayor, bailiff, or other chief officer of any 
city, borough, or "town corporate in fciigimul, Wales, anil 
Berwick-upon-Tweed, upon the day, or within the tunc ap- 
pointed by the charter or ‘usage, or if such election having 
hem made, should aftci wards* hi mine void, whether such 
omission, or avoidance should lutp|>eti through the default of 
the officer, or by any accident, or other meant , the cor- 
poiation should not be thereby dissolved, but might meet at 
the town-hall, or other usual place of meeting, on the day 
after, between the lion is of ten m the morning and* two m 
the afternoon (•-), and proceed to an eit ction ; and in case the 

o Soc $ Mml iffi) # a MS note l»v Lord Ilordairfef, C J 

p siv of llt^ (nipdittlioti of |m ft r Pokibo^jT. R. (U1«R. V. 

Diiiltui), iu Mod 2 40 ctud nom 1 8 Mod 1517. 


was a mandamus to the Archdeacon of Colchester, to swiar llednty 
Parte info the olliee of churchwarden. The archdeacon letumed, 
that before the coming ol the wrp, he received an inhibition from 
the bishop ; but the court lu Id that was no excuse , uud that a mi* 
material officer is to ao his dut} , whether the ucl would be of any 
validity or not. * 

(£)«** I think the time is not essential ; bat only directory. It 
was appointed to pterlnt surprise; and if the election b* fairly 
car/ied on, though at a dffterent hour, jet iiK'h election ia good ! 9 
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mayor, or other person who ought to hold Hie court, or pre- 
side at the assembly, shall be* absent, the nearestin place or 
office, having alright to.vote, i*hall hold the court and preside. 
And in case** no election shall be made upon the day, or 
within the tiftje appointed by the" charter or usage, or in pur- 
suance of the/foregoing directions, the court of King’s Bench 
majj award a mandamus, requiring the members or persona 
having a right to vote, or to do acts necessary to be done, in 
order to an election, to assemble themselves at a time prefixed 
in thfe writ, and to proceed to election, and to do the requisite 
acts, or to signify to the court good cause to the coiitraiy. 
In cases' where the fnnyor. See. is to he nominated, elected, 
or sworn, at a court-leet, or other court, and by contrivance 
of the lord, steward, or other oftiger, or by accident, in not 
holding such court, no due noirimation, See. is made, the 
court of King’s &gfc;h may award a mandamus, requiring the 
lofd, &c. hold such court, and to do such acts as are ne- 
cessary for such nomination, See. 

Mayors*, & c. elected in pursuance of this act, are to take 
the oaths required upon admission, before the officer presid- 
ing at such election, who is authorized to administer them. 
But the election will not be valid', unless as great a number 
of persons are present at, and concur in, the election, as would 
have been necessary in case the same hail been made upon the 
charter-day, &c. 

Mayors' 1 , See. voluntarily absenting themselves from, or 
knowingly and designedly preventing the election of any 
other mayor. See. upon the charter-day, &c., shall, upon con- 
viction. In i ft er six months’ imprisonment, and lie for ever dis- 
abled from taking any oft ice. Lastly, the persons* to whom 
the mahdamus is directed, are to make their return to the 
first writ. 

Such are the enactments and provisions of the stat: 11 Geo. 
1. c. 1., which, as it is a remedial law, is to be expounded in 
the most liberal sense that the words are capable of (3). 

q s. a. I S 5. 

r S. 3. n S. (i. 

• S. 4. x S. o. 


Per Lofd Hardwick?, Cb. Ju. in U, v, Pole, Jb K. Trin. 7 and 
0.4. MS. 

(a) “ This bcintr a remedial law, to prevent the inconveniences 
that may arise, by any accident, from nou-elcctiohs, if the parlia- 
ment uses such words in an art that will take in other rases within 
the same mischief, the court ou<rht to construe such kind of acts as 
liberally as possible.** Per Lord Hardwick'**, C. J., hilt. v. Poles 

* 6 . SMp. 
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Hciice, ibe court will grant a mandamus under Uus statute, 
to compel the members of a corporation to proceed to the 
election of a mayor, although more than one year, e. g. three 
or four years, nave elapsed, since a regular election r . 

The statute is not confined to annual officers. Hence, 
where by the charter it was directed, that upon the death, 
removal, or amotipn of a burgess, it should be lawful for the 
mayor and burgesses, within eight days next foUmving the 
death, &c. to meet ami nonimate an inhabitant of the borough 
to be a burgess during life — the eight days after a vacancy 
having elapsed, without filling up the same, it was holden*, 
that although the burgesses were appointed for life, yet the 
statute authorized the court to grant a mandamus. 

In like manner it has been iiolden, that the words in the 
first section of the statute, “ no election” arento be construed 
“ no legal election and consec|uently although there has' 
been an election ,de facto , the court has a discret ionary jwiwer, 
u|K)ti considering all t lit; circumstance s of the election, to 
award or not to award a mandamus, as the justice of the case 
may require*. If the legality of the election de facto, be 
doubtful, and fit to be tried by information in nature of qua 
warranto, the court will not award a mandamus' 1 ; but if it 
appear clearly that the election was illegal, or a merely ro- 
lourable and void election, the court w ill irraut a mandamus 4 ; 
for in such ease it would Ik; nugatory to try tin* legality of 
the election in an information in the nature of (jno warranto. 
And the court will grant a mandamus, not only for tin* head 
officer, but also for others who are necessary constituent, 
parts of the corporation 4 . 

In the following case® the construction of the foregoing 
statute underwent considerable discussion. Qna warranto to 
try defendant’s right to be urn or ol Grauipouud, in Cornwall. 

I ft,v. Bitrgi**«r« of the Borough of Or- i* R v.Ma\orofBi*s*iii«*y,»lia/ i ni»tajf«l, 
ford, M. 9 G. 2 MS. Hull. S. IV201. % II. hG • i . MS S C siioiUy ri*|»urird t 

.14 MS S ijrant Hill, |i s*t#.i. S t*. Sir. |t>oj. Bull. N. IV viol, t ilcl ni 

there said by Hit* <*unil,tliat llacCor- It. v. lianko, j Burr. j r. t. Cn^* ■»! 

Iteration of Sl.ir< h'sIicl(I,Tr. llG. I. AlHi j*t»illi,'l riu 'J Sir I j /. 7 - 

wag an authority in point. Orpmutiou of Si i arboro.ij:li l Hal. 

• R. t. Mat of* and Burge Kites of Tlicl- , itiG. 2 Sir. J I s )■ K v. NchhIuim, 
v lva»l, Br-rougli of Cut mail lieu, V. 

« It. v. Newham, Say. It. 211. B«* S»y. jii It. v. Mhuh of Cam- 

rou^h hf Carniattlicn. ♦ hi’idtji*, IV. 7 G. * 4 lt»*rr -iooT 

b It. r. Batike*, H. 4 G. 3. 3 Burr, d Corporation of Scarborough, Sir. 
J4S2- Borough of Crtrliu CaaUe. |i. I ISO 

v. Mayor of Coh holer, G. 3 . c It. v. Najice, B. R Trui. U and |$. 
8 T. H. G. 2 . MS. 

V OL* il. 


* A 
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Gram pound jaa borough by prescription ; an d according to 
the custom of the place, the mayor is to be elected on a par- 
ticular cjay, and to be sworn into his office by the. steward, at 
the next court leet. The mayor neglecting to hold an as- 
sembly for the choice of a new mayor, one Pierce, a capital 
burgess, and the next presiding officer, together with the 
defendant Nance, held an assembly the day following lor that 
purpose. And two capital burgesses being, according to the 
Custom of the place, to lie named by the capital burgesses, 
out of which the commonalty are to choose one to be mayor 
for the year ensuing, Nance and Pierce put each other in no- 
mination; and Nance being elected by the commonalty. Pierce 
in a few days afterwards swore him in. Upon this record 
there were several issues in fact joined, which were tried at 
the assizes in Cornwall, and found for the defendant. And 
to the point of swearing before Pierce, there was a demurrer ; 
and on the demurrer the single question was, whether upon 
the stat, 1 1 G. 1. c. 4. the right of swearing the new mayor 
devolved upon the presiding officer, as well as holding the 
assembly for his election; because, though the old mayor 
had been guilty of a default at the customary day, y#t the 
lord of the leet had not, and might, for aught appears, have 
sworn in the new mayor ip. the proper time. After the case 
had been argued several times, Lee, C. J. delivered the reso- 
lution of the court thus: “ We are all of opinion that the 
defendant was well sworn. In this statute are several clauses 
making provision for particular easts. The first gives a re- 
medy where a mayor or other chief officer shall not be chosen 
on tlu* charter, or customary day, and there tlu* next presid- 
ing officer is enabled to hold a court the day following, and 
to do nil such acts for completing the election as the mayor 
or other chief officer ought to have done on the proper day. 
'The next empowers this court to grant a mandamus where 
no election is had on the second day. The third provides 
for nominations, elections, and swearing, to be had in courts 
leet. This comprehends two cases; one, when' the nomina- 
tion, or election, is to be out of the leet, and is properly done 
on tin* charter or customary day, but the swearing is to be 
at the leet ; the other, where the. nomination is to be in the 
leet, and then the whole is to be perfected in the same man- 
ner as if done, the day next following the charter or customary 
day. Here* is no provision about swearing in the leet, where 
the nomination and election are to be out of it, aud arc made 
bv a devolution to the next officer, after the regular day. 
The fourth is a geueral clause relating to the swearing, and 
gives the persou entitled to hold the assembly under the act. 
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mandamus, 

the power to swear in the part}’ elected. And by this clause 
we think Pierce was well authorised to swear the defendant, 
there being: nothin” in the statute to preserve the right of the 
leet, where the mayor is to be elected out ot* it, and is elected 
after the charter or customary time. It. has been objected, 
that the mayor, on the proper day, could not have sworn in 
bis successor, and that tne presiding officer is only entrusted 
with the power of the; mayor. But we think more is dele- 
gated to him, and that he has an absolute authority to com- 
plete the election. It was likewise objected, that the lord of 
the leet ought not to be deprived of this franchise without 
some fault in him. To which it may he answered, that if 
an election was not made on the regular day, it was doubt- 
ful before the statute, whether it could be made afterwards; 
•and as this arose often from the neglect of lords, the parlia- 
ment had little regard to this franchise, and therefore gave a 
new method of electing and swearing officers, by which 
corporations might speedily he furnished with regular ma- 
gistrates. Lastly, it was objected, that the swearing was 
some days after the election. But this is not material, as he 
was sworn before he entered on tin* execution of his oilier; 
and, therefore, on this point judgment was given for this 
defendant.*’ 

The last objection was again agitated in a late case of the 
King v. Courtenay f , where the swearing in of a burgess was 
more than two years after his election; hut the court held, 
that where the person elected has a present capacity of 
being sworn in at the time of his election, his title cannot 
he impeached on the ground of a mere omission to com- 
plete the election by an immediate swearing in; thereby 
distinguishing this case from the case of II. v. Carter*, (which 
had been relied on in the argument) where the court held, 
upon the words of the charier incorporating the borough of 
Portsmouth, that the defendant, who had been elected a bur- 
gess, when ait infant under six years of age, and sworn in after 
he had attained bis age of 21 , was not duly elected ( I). It 

f.y East, 34li. g fotrp. i«*». 


(4) The question, whether an infant was capable uf excreting 
the office of 1 1 urges*, was disctiK&ed in B. v. White, B. It. M. 
7 (». 2. MS. where the court granted an information on this ground 
only; observing, that as an infant could only hind himtelf for tie - 
iC-essnries, it would he very it range if he could he entrusted with any 
public office. 


t a2 
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was observed, however, by Lord Ellenborougb in R.v. Cpitf* 
tenay, that the negledt to be sworn in for a great length or 
time, as above 20 years after election, might (as in the cuaffpf 
the Kino; v. Jordan* 4 ,) be deemed a waver or refusal to accept 
the election by the party elected, but did not vitiate the elec- 
tion itself; for otherwise the question of waver could not 
have arisen in that case. 

Where a person has been elected mayor of a corporation, 
who is disqualified on account of not having taken the sa- 
crament within one year next before the election, the court, 
upon receiving competent information of this fact* will grant 
a mandamus to the electors to proceed to a new election, 
under the preceding statute, as if no election had been 
made 1 . 

An election completed after the departure of the presiding 
officer, who forms an integral part of the cleetiye assembly, 
is void 11 . 

An assembly was regularly convened for the pur|>ose of 
nominating and electing a new major, over which the then 
mayor pre sided. lie dc dared that the persons, with whom 
the nomination rested, were equal I j divided, and consequently 
that no election could be made; ami thereupon he directed 
proclamation to he made for dissolung the assembly. No 
objection was made to this, nor did any persons give notice, 
that they meant to proceed to make an elec t ion. But w lieu 
the mayor was gone aw ay, and a number of the burgesses 
also departed, considering the assembly as dissolved, the rest 
proceeded to make an election. It was hidden 1 , that this 
election could not be supported; for assuming it to be clear 
(though the point bad n«\cr been judicially decided) that an 
election begun under our presiding officer, could be com- 
pleted under another, yet this was not a continuation of the 
misiiKss begun before "the major, hut an attempt to continue 
that which had been concluded. Considering, also, the ca&e 
upon the statute', and that if the mayor absent himself, the 
next in place and order pit sent may picaidc; yet here the 
mayor did not absent himself, but did preside, and as pre- 
siding oltieer, determined upon the validity of the votes, that 
thej weie equal, and that no dictum could be had, and then 
dissolved the assembly ; and all this without any objection 
made at the time ; and in consequence of such dissolution of 
tne assembly, unobjected to as it apjKared, many of the free- 
men went aw aj , and then the rest of them made the election 


h r. t vf oat 

* K. ▼ loip. uf Itaiford, i r«»t» T9 


k R. r. Bullrr, « Ci4, !*SS 
I K. r. Uiftbotun, 11 Ea»tr77> 
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h question : this was not an election within the aid of the 
statute,, which never meant to protect elections made by sur- 
f)rpe and fraud. 


II. In what other Cases the Court will grant a Man- 
damus. 

9 

II ATI n« enumerated the must imj>ortant cases relating to 
corporations in which the court will iiiterjKJSc by grant ing «t 
mandamus, I shall proceed briefly to state some other cases in 
which tills remedy may be obtained. 

The circumstance of the cilice being subject to the Kccle- 
siasticai Court, affords no objection, lienee, writs of man- 
damus have, been granted to admit prebendaries 10 , an apparitor 
general 11 , parish clerks* 3 , and sextons’. So to admit se;i\eti- 
gers*, &c. ; to restore a schoolmaster of a giammai-sc hool 
founded by the crown' ; so to restore a member of an univer- 
sity, who had beeu impropeily suspended from his degtves*. 
In like manner a mandamus will lie to compel a dean and 
chapter to fill up a vacancy among canons residentiary *; so 
to tlie fcrlisinsticnl Comt\ to swear churchwardens elected 
by the parish ; so to grant the probate of a will to ail execu- 
tor*. So a mandamus lies to the judge of the Prerogative! 
Court of Canterbury to grant admiuistiation to the husband, 
of tin* wife’s estate, win u the husband lias done nothing to 
depart from his right’. In the case of R. v. Windham \ the 
court granted a mandamus to compel the warden of Wadhaiu 
College to aflix the eomiium seal of the college to an answer 
of the fellows, &c. in Chancery, although the warden disap- 
proved of the answer of the ft Hows, and had pul in a separate 
answer. 

A mandamus will lie to J. P. to nominate overseers of the 


mi R ?. Dean of Noiwidi, Sir. 1VJ 
it I'ulWVi. last, c.tid pci ( ui. in R. 
v VVaiU, Sli 

<» R. v. AbUloji, Say. R. i 5 y. R. v. 

Warren, roup. .171. 

I» It v. riturfliwanlcui of Knife* 
Clnr, 4 to is l Ventr. M 3 . *. i\ 
K . It appeared by the certificate of 
tlte ininiali r and acveral parihhinn* 
its, that the wan an officer 

for life, and rrceowlttrn. pence fmm 
♦ very house yearly a» wage*. Rut 
111 the aaityc term it waa granted for 


nnnther tuxton, without such ente 
lie ate. 

q Said prrC’nr in lie’s ran*, I Vn»lr. 
14 ). t*» have been era 11 lid. Sis* also 
* I . R. t h 1 . 

r K. v. Duiliffi. of Mm pi th, Sir. os. 

• It v V. of Cambridge, T. if) t» J. 
Dr I , win's r;iM*. 

t Bishop of < liiclicKtcr » . lianrard, 
1 T. R bvi 
11 Anon. 1 Vrnti. 11 j. 
x l Venn. .nr*. 

\ It . r UrltisHOitl^Str, 

/ Covp j;;. 
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poor, although the time mentioned in the slat. 43 FAiz.. k'ai 
expired ; because the statutes for tlie relief of the poor are to 
be construed liberally*. So to appoint a surveyor of the 
highways, where the J. P. had not appointed at the time 
mentioned in the stat. 13 Gcd. 3. c. 7H. s. l b . So to sign and 
allow a poor’s rate ; and in this case they will grant the man- 
damus in the first instance, and not a rule to shew cause ; for 
otherwise the poor might starve®. 

Although it was formerly doubted whether a mandamus 
would lie to a lord of a manor to admit a copyholder, yet in 
R. V. Rennet! 4 , where application was made for a mandamus 
to the steward of a manor, to admit a person who claimed as 
heir at law to a customary estate within the manor, the court 
said, they had no doubt but that a mandamus ought to be 
granted, to compel a lord of a manor to admit a copyholder, 
it a proper case were laid before them; but as the party 
making this application claimed by descent, it would not 
answer any purpose to grant the mandamus, since lie had as 
complete a title without admittance as with it, against all the 
world but the lord. See also R. v. Lord of the Manor of 
Ifeudoo", where a mandamus was granted to the lord, who 
had refused to admit the surrenderee of a copyhold estate on 
account of a disagreement respecting the line to he paid ; the 
court- observing, that they would not gi\c an opinion respecting 
the lord’s line on an application by a tenant fora mandamus 
to be admitted, because the lord had not any right, to the tine 
until admittance. See also U. v. Coggaii 1 , where a manda- 
mus was granted to the lord and steward of a manor to admit 
a person to a copyhold tenement, who had a prim.} t'ncic legal 
title, in order to enable him to try his right, though a court 
of equity had he fort* refused to compel the lord to admit him 
for want of his shewing an equitable right to the property; 
Lord Kllenhorough, (’. oh-a rving, that he was aware that, 
tlu: power of the Court of King’s Bench to grant a manda- 
mus to admit to a copyhold, had been questioned on tlu* 
other side of the hall, yet the court having for many years 
past been in the constant habit of granting such writs, upon 
a sullieient prima facie title made out on the pari of the 
person applying, he could not doubt, their power in this re- 
spect. X. There being a claim of a previous tine due to the 
lord in respec t of the ancestor from whom the party claimed, 
the rule fora maudamus was granted, u|xm the party’s undcr- 

• It. V. Sjwrro«r,S|r. 11 * 23 - 

l» It. ». justices uf Denbighshire, 

4 l.ij. 

«• It. v. fisher, Say. It. uk». 


<! 2 T. 0. ipr. 

e ilT.R 4S4. 
f 0 I^t, 4 J l 
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taking to j>ay Such fine or fines as should be due to the lord. 
The court will not grant a mandamus to admit cestui que 
trust, although he has a dear equity, the legal estate appear- 
ing on the Court Itolls to be in the trustees. 

It makes no difference by what mode the party becomes 
entitled to the franchise, whether by charter, prescription, or 
tenure; therefore, whtw by the custom of the borough of 
Midlmrst, the jury at a court baron is to present the aliena- 
tion of every burgage tenement, and upon such presentment 
the steward is to admit the tenant, who then Incomes entitled 
to the franchises of the borough, the jury, at a court barou 
in 1?4P, having refused to present several conveyances 
of burgage tenements, the court granted* a mandamus to 
the lord to hold a court, and to the burgesses to attend at 
such court, and to present, the conveyances. Aiul though one 
mandamus will not lie to restore several persons, yet the 
court held it would lie in this case to the jury to do an ai t to 
perfect the rights of several. So where, by the custom, the 
court leet was to present to the steward the prison w lioiu the 
commonalty of the borough had chosen to be mayor, the 
court granted k a mandamus to the steward to hold a court, 
leet, and to the in-burgesses to attend at such court, and to 
present J. 1). who had been chosen by the commonalty. And 
it is the same where no particular person is intcnsled; as 
where by charter or prescription the corporate body ought to 
consist of a definite number', and they m gleet to fill up the vag- 
rancies as they happen, the court will grant a mandamus. 


HI. Where not. 

It is a general rule, that a mandamus does not lie unl< s* 
the. party making the application has not any other specific 
legal remedy*. On this ground the. court refused to grant 
a mandamus to a bishop, to licence a curate of a curacy, 
which had been twice augmented by Queen Anne’s bounty, 
where the. right of appointing was claimed by two several 

% R. r. Mulhurat, I Wils. a»J. i Bl. » Case of Hie town of Nottingham, 
R. 60. Bnl. N. I*. sou. S. C. by the 2.1 G. 1 . Bull. N. I*. 2«>|. 

name of It. r. Ld. Mountague. k IVr Bolin, J. in R v. Bp. of Chr*- 

t Borough of Cliriat Church, 12 C. 2. ter, 1 T. Ft. 4<i4. in R. v. M. of blaf- 

Bull. N. l\ soo. S.C. citiU ia 1 Ui. ford, 1 T. R. «i*iJ R. r. the Brlitol 

it. 6a. Dock Company, VI. 52 G. 3, S. P. 

^cc aUo Dong. 
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> parties, and, th$re had been cross nominate; beeau$e4he 
party .had attoth^apecilic remedy by genre impeditK . So, a. 
mandamus does not lie to the governor and company of tbe 
JJank of England 0 transfer stocky because the party has his 
remedy by assumpsit m « But an indictment, it seems, is not 
such a remedy* as will prevent a <$jrt granting a mandamus. 

< * Although the court will gmiiH^pandairiUs in order to en- 
* force the making a poor’s rate, ffiy will nohmnt it with a 
direction, that certain persons shf&n be inserted in the rate; 
^though an affidavit be made of the sufficiency of such jten- 
Rons, and that the omission bad for its object, the preventing 
their having votes for members of parliament 0 . The power 
of licensing public houses being absolutely ,in the dttcretion 
of the justices of the peace, the c&urt will not awartl a man- 
damus for the licensing a public house*. * 

A mandamus will not lie to compel admission to the de- 
gree of barrister’ (3), Nor for afq[Iow of a college, when 
there is a visitor (0). "Nor to the judge of the ecclesiastical 
court to grant a probate of a will, llte pendente'. Nor to the 
master and wardens of the company of gun-makers, to cause 
them to give a proof-mark to a freeman of their company. 
Because they aie no legal establishment 1 . Nor to the mayor 
aud aldermen of London to admit a person to the office of, 
4 auditor of the chamberlain's and bridge-mastgr's accounts, 
who had served it three years succt lively, because contraiy 
1 to the custom of the city\ Nor to the college of physicians, 
commanding them to examine a doctor of physic, who has 
|>©en licensed in order to bis being admitted a fellow of the 
college*. Nor to a visitor where he is charly acting under a 

t n. V. Bp. A^Okffetfr, iT.R 996 a U V Graf* Inn, Doug 304 
m R)i Bank of Cugfeud, Doufr Sal. r ! Rl R 668. 
o R. v. CpmmNoMtr* of OUik Iu- • Rav qso 
f rlonurc, a M»ut« nod Sclwyu, no. t iTK 41 1, 

o It t Weobly, Sir. !«*%<> u R r Collect of phyiiciifts,7 T. R 

p Ctiktfi<>s«*,Ktr. set. per Ryder, €. J. $tu. 

« k ^jNottinglittn, Sky. R. *17- 

^ ... - i fc. —— — 

% 

(а) The only mode of relief is by appeal to the twelve judges. 

(б) "Wherever there appears to be a general visitor, the common 
law courts will not interpose; yet as tins is in the nature of a plea 
to the jurisdiction, It must appear on the retnm. The court will 
not *npe#ed e the writ of mandamus on an affidavit of the (act : it 

^j p^swm sr by matter of record, which the party may contest. 

Whaley, master of Petevhouse College, Cambridge* E* 

34 UXS e* Hill, p. 335, 
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? viwtorial authority*. Nor to a r toward of Amaflor court to 
admit- a penon who claimed as heir at taw to a ctutomSy 
estate within the manor'. In R. r. Jotham*, the Court Re- 
fused h mandamus to restore a minister of an endowed dis- 
senting meeting-house; became ir did not appear, that he hail 
complied with the re<$lSMites necessary to give him a prttkA 
facia title; adding,- thttifaiinssteaius to admit was granted 
merely to enable tire party to tty his right; dud the court lmd 
always looked much mere gtpctly to the'right of the patty 
applying for a mandamus to be restored ; for if he has been 
before regularly admitted, he may tty his right by notion for 
money hod ana received. A mandamus will not lie to the 
arci»b>kfaop of Canterbury to issue his fiat to the proper of- 
ficer for the admission or a doctor of civil law, a graduate of 
Cambridge, as an advocate of the court of Arches*. * 

4» 


IV. Form of the Writ. 

Having endeavoured in the foregoing sections to explain 
, the nature of a mandamus, and having briefly stated those 
cases in which this remedy may be adopted, I shall proceed 
to consider the form of the writ, as to which the following 
rules may be useful : 

1. Care must be taken that the mandamus is properly di« 
retted, that is, to the persons who are to obey the writ* {f). 
Ami this duty is east upon the person who applies for the 
w id ; for the court, when they grant the writ, wiu not specify 
the person to w horn it is to be directed e . If the writ be im- 
properly directed, e. e. if the right of election tye in the mayor 
and aldermen, and the mandamus is directed to the mayor, 
aldermen, and common council , the court will grant a super* 
sedeas, quia improvide cmauavit d . If a writ be directed to a 

x Adiit K V Bp. of Ely, 3 T. R. 345 t> R, r. Mayor of HorrlWd, Silk. 709. 
y R t Bennett, 0 T. ft. jty». R » Miyor of Rippon, Salk. 494. 

z 3 T. B. 57 *. « R. ?. Wigan, « Burr 70*. 

x R v. Airlift, of Canterbury, 8 East, d R. Mayor of Ronmb, 8 lr,Ss. 

aia. 


(?) If the writ is directed t<* the corporation, it ha* 1 
•good. But if It be directed to those, who by the const 
the corporation ought to do the set, without doubt ft is f 
Per Holt, C* J. R, r. Mayor of Abingdon, Ld. Raym. i 
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'corporatism by a wrong name, they may return this special 
matter,. and rely upon it; but if they answer the exigency of 
the writ, they admit themselves to be the corporation to 
Whom the writ is directed ; and cannot take advantage of the 
taisnomer*; 

?• The writ must contain convenient certainty, in setting 
forth the duty to he performed ; but it need not particularly 
•et forth by whatfauthority the duty exists. -3 , 

Therefore where a mandamus to the commissary of the 
archbishop of Y ork f ; to admit a deputy register, stated quod 
minus rite recusomt to admit, it was holden sufficient, though 
it was objected it was the constant form to allege, that the 
party to whom the writ is directed, is the person to whom it 
appertains to swear and admit; for if the defendant was not 
the person to whom the executing this writ belonged, he 
should have returned' so, but instead of that the return con* 
sisted merely of matter of excuse ; besides, it was laid that 
minus rile lie refused, which was an averment that in justice 
he ought to do it. 

So a mandamus to the dean of flic Arches to grant probate 
to Lord Londonderry’s executors*, setting out that the dot 
juxta juris cxigcutiam recusarit, was holden sufficidjp^ 
though it was objected that it did not shew the dean’s title to 
grant probate ; not having set out that there were hona no* 
tahilia ; for the court will not presume an inferior jurisdic- 
tion, aud it appeared that he had already done some acts of 
office as the prerogative judge, and he shall not be received 
vow to say it does not appear he has any jurisdiction. 

So a mandamus, reciting whereas there is or ought to be 
one bailiff and twelve capital burgesse$ h . 

So a mandamus reciting that there ought to be a common 
Council, consisting of the mayor, and twenty-four persons 
chosen by the mayor and burgesses, without stating whether 
by charter or prescription 1 . 

3. If several persons have been removed, there must be a 
distinct writ for each person ; for they cannot join k ; for the 
interest is several, ami the amotion of one is not the amotion 
of the others. 

4. Every circumstance that is requisite to shew that the 
party is entitled to be admitted, must be suggested in the 

• R.r.Bailtfftof I pi with, Salk. 434,5. i R. v Mayor aod Borgetsts ofNot- 
f R.v. Ward, Sir* 39 ;. tioghaia, H. 35 G. 8. Bull. N. P*804. 

f H. y . Betteftwartli, Sir. 857. Say. 36. S, C. 

k R. vvtbr Xtariac% If. 7 A»®, Ball, k 5 Mod. 11. R. t. city of Chcttffc 

N. P. 804 , Salk. 433. 436. 
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Writ 1 * * ; therefore, where in a mandamus to the ordmaiy 10 
license a curate, it was stated that he had been d*ly wwi* 
noted and appointed by the inhabitants of a township to be 
curate of the church of P., but neither the consent of the 
rector, or any endowment or custom for the inhabitants to 
make such nomination and appointment was stated, the court 
quashed the writ a . Bgiakliougli it is essential spell facts 
should he allegedas arenecessary to shew that the party api 
plying for the writ is entitled to the relief prayed, no precise 
form is required*. 

5. The writ must be granted to proceed to an election to 
the office, and not to elect a particular person 4 . 

Lastly, the writ must be tested; and there must lie four- 
teen days between the teste and return, if it goes above forty 
mile*, otherwise only eight days, and one day is to l>c taken 
inclusive, the other exclusive 1 *. UpotT discovering any in* 
formality in the writ, the party may apply to amend at any 
time before the return* $but after the return has been made 
ami traversed, the court will not permit ay amendment iu the 
mandamus*. A motion cannot be made to supersede the 
writ after the return is out*, neither will the defendant bo 
permitted to avail himself of any objection to the writ after 
the return f . 

* 

Where there is a corporation by prescription, the constitu- 
tion of it (as well as the parties’ rigid) must be verified by 
affidavit*. Where it is by charter, a copy of it must be pro- 
duced at the time of making the motion. Where the court 
grants a rule to shew cause, though u|mjii shewing cause it ap- 
pear doubtful, whether the party have a right or not, yet the 
court will issue a mandamus, in order that the right may be 
tried upon the return*. But the court will not grant, a man- 
damus to a person to exercise a jurisdiction, when it is doubt- 
ful whether he has the power to exercise it or not*# ; 

Upon a motion for a mandamus* to the warden of the 
vintners’ company to swear J. N. one of the court of assistants, 
the affidavit being only that he was informed by some of the 
court of assistants that lie was elected, and no positive affida- 
vit of au election, the court Would only grant a rule to shew 

I 6 Mod. ajo. per Hoh,C. J. Jocrnm, B. It. M. 7 0 . 3 . MS. to 

m It. v. Bp. of Oxford, 7 En* 4 , 345 - have been no determined in JLd. 

n Per Lee, C. J. in II. v. M. & B. of Raymond** lime. 

Nottingham, Say. It. 37. t Per Kenyon, C. 3 . and Butter, J. in 

o 2 Butyl- 133 - a Hot. 456 . 1 . 35 . ft. v. Mayor of York, 6 T.B.74, fr. 

p* R. v. Mayor of Dover, Sir. 407, n Butt. N, r. 200. 

% 6 Mod. 133. per Holt, O. 3 . x K. v. Dr. Bland, lb. 

r S. v. Mayor of Stafford, 4 T. R. 690. y R.r. Bp. of Ely, 1 
a Said per LccyJ. in Wbitwocd, q t. v, z Bull. N. P. sou. 
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cause, but qaid if there had been a positive affidavit of his 
Section, they woiild hft;e granted. the writ in the firht in- 
stance. 


V. df the Return, ' 

• P* next object of consideration is* the return. 

v l. The return must be made by the person to whom the 
writ is directed. 

2. It must be positive and certain*. The same certainty 
is required in a Vetum to a mandamus as in indictments or 
returns to writs of habeas corpus*. But if the return be 
certain on the face of it, that is sufficient, and the court 
cannot intend facts inconsistent with it, for the purpose of 
making it bad*. If the supposal of the writ be false in not 
truly stating ,the constitution of the corporation^ the return 
ought to deny the constitution to be as is mentioned in the 
writ; dor if it merely stales, that the defendants have acted 
according to a constitution different from that mentioned in 
the writ, without denying the suppogal of the writ, it will be 
insufficient" 1 .' The return must not be argumentative*. In 
stating a disfranchisement for not attending at an election, it 
must shew that the person disfranchised was an elector; for 
where the return stated that the election of a capital burgess 
Was in u the rest of the capital harnesses heint x the common 
council that the person disfranchised b£ing a capital 
burgess did not attend at a meeting for an election whereby 
no election could be had; but it did not state that all the 
capital burgesses were of the common council, so that it 
did not appear that the person in question w as of the com- 
mom council and entitled to elect; the court quashed the 
return f . But to a mandamus to elect, it is a good return, 
that a person lias been duly elected, and sworn into the 
office*. 

3. Whore the mandamus is to restore a person who has been 
removed from an office, the return must be very accurate in 
stating, first, the power of the corporation to' remove*. 


a 11 Res. 99* b- Sec ako It. t. M. of 

48 J. 

b Per Butler, J. Itoug. m* 
c D(niS« i $9. 

<1 ft.*. MfeUkm Salk. 4fli. 
v R. e. Lyme RegU, Doajf. \$ 8 » 


f t». Lyme Rcgfe, E. 19G. a* 

% R.f. William*, $i»y. R. 140. 

U R.v. Mayor, tc. of Dancat tCr.Triu. 
as & t&CL 34 SIS. Serju BilJ* 
p.Sto. 
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It wai dlflejwJ bylid. ManSBeld, C. J. in 0. v. Rich- 
ardson*, that the power of removal was incidental' to the 
constitution of a corporation; and that it was necessary t6 
the good order and government of* corporate bodiet tliat 
there should be such a power; &$ rituch as a power to make 
by-laws. ' 

The power remoye is pripift, facie in the corporation at 
large; hence, where in a returmto a mandamus to restore, 
the charter of incorporation was set forth, it was stated that 
the party was removed by the corporate body at large; it was 
holden k unnecessary to aver that the body at large had the 
power of removal; because the charter making tneiti a cor- 
poration, the law implies the right to remove to be in the 
body; and if there were anotlier charter or by-law re- 
stfathmg the power, and that were not set out, an action would 
lie on the return, inasmuch as there would be a suppressia 
veri % for which an action may be maintained as well as for an 
alley alio fatsi K 

The power of removal cannot be exercised by a select part 
of the corporate body, unless it lx* specially given to that part 
by charter or prescription. Hence, if a return should set forth 
a removal by the common council, without shewing how they 
werfe authorized, it would he bad 1 . 

Secondly, the return must set Forth a suflicictit and reason- 
able causfe'nf removal. There arc three kinds of offences* for 
which a corporator may be removed; 

First,— For any offence committed against his oath of office 
and duty as a corporator (p). . 

Secondly, — For any offence which is in itself of so in- 
famous a nature as to render the offender unfit to execute 
any public franchise, e. g. forgefry, perjury, &c. although 

i fl v. Richardson, i Purr. 5 , 1 * prr 34 SIS, Sirjt. Hill, p. ftio, Bull. 

I A. Maiisfietd, C J. Sec aUu Hr. N. I*. 20a. Nay. It. 37.8. C. 

Pomonb), 1 Vcs juu. 7. *n It. v. of iVrby, 9 G. 2. Rail. 

Ic R. v. Lyme Regi*, Dong'. 148. N. 1 \ 2 tK>. R.r. Kicliardson, I tluir 

I .It. v. Uoncasltr, T. 23 & 2l#C, 2. 538 . ft. w. Liverpool, 2 Hair. 7:12. 


(9) In this case the corporator ia removable without any previous 
conviction by a jury. Bull. N. P. 206. cites K. v. Derby, 9 G*,tf. 
which cusmT wm first brought lx* fore the Court in E. T. 8 Geo* 9* 
Sets Sessions Cases, vol. 2. p. 343. The power of trial Of well a* 
amotion, for an offence of this kind, is incident to terry corpora- 
pon. See Lord Mansfield Yopiniou, I Bun 038. 
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such offend has not any immediate relation to his of. 
flee (10). ?*' \ 

Thirdly, -^-For any ofrencc of a mixed nature, as being an 
offence not only against the duty of his office, but also a mat- 
ter indictable at common law ( LI y.~ , 

A» to the first ground of removal, viz. Mfbat shall be said to 
be such a breach of duty as will b6 a good- cause of disfrau- 
chisement? It is certain that a total desertion ^ the duty of 
the office is a good cause of amova!”; but it may be difficult 
to detenu i no in what particular offices a bare non-residence 
will amount to such a desertion. 

Where offices are in perpetual execution*, &nd may not 
be executed by deputy, there must be a perpetual residence, 
such as that of sherilf, maybr, coroner?, &c. But i$ other 
cases a local residence is not necessary: as in the case 
of a recorder, freeman, &c. there non-residence, without ne- 
glect of duty, is not a sufficient case of ampval*. Indeed 
it would he absurd to say that mere non-residence should be 
a cause of amovnl, when notwithstanding such non-residence, 
the officer may do all which his duty requires* but if such 
persons totally desert their office, it will be a good cause of 
amoyal. As where a recorder upon notice given to him, vo- 
luntarily and wi l f u 1 ly .absented iiimself twice from the ses- 
sions of the peace V^although he had appointed the session 
himself and was in thfc town ; for the recorder is hound to 
attend and assist at the sessions to direct the corporation in 

« 4 Mod. 36. ' ter, Say, 39 and par Foster, J. S. C. 

o Bull. N. 1 *. 906. 34 MS. Srrjt. HUI f p. 417. 

p .*) Aik. )$a- r Srrjt. Whitaker's rsM*, Salk. 434. 

f| Per L.ee, C. J. in R v. M. of Doucaa- Ld. Ksym. 1*433. K. C, 


(JO) An offence of this kind ought to bo established by a pre- 
vious conviction by u jury, according to the law of the land. Per 
Lord Mansfield, 0. J. H. v. Richardson, 1 Burr. 539. It is the 
infamy which rentiers the corporator an improper person to he 
continued in an office of trust; therefore if the crime for which he 
is convicted he such as does not carry such infamy with it, it will be 
no cause of disfranchisement; as if he were convicted of a single 
assault. Bull. N. cites R. v. Derby, 9 ( 1 , S. 

(11) Where the offence is criminal iu both respects, the difference 
seems to 1>C that if it consist of one single fact, ns burning the 
charters of tin* corporation, briWry, &c. there roust be a conviction; 
but not where it may be considered as abstracted, the one from the 
other, ns riot and assault upon any other member, so as to obstruct 
; t lie business of the corporation, ib. 




MANDAMUS. 


1023 


the proceedings Of justice; and his office being a public 
office relating to justice, non-attendance is a pood cause of 
forfeiture. But a mere being absent once* from attending :t 
session, without any aggravating circumstance, is no cause 
of forfeiture, hi the case of die' City of Exeter v. Glide 1 , 
the return was, that the. defendant (an alderman, and as 
such a J. P.) 44 recess it et babitatxoilcm suain reliquit ct an>ov« 
et familiam suam ad Topsaiu extra civitatem et 
officium suum reliquit:*’ it was agree*!, that there could not 
be more apt and express words of the defendant’s absence, 
than the words in this return. So, where a capital burge* 
left the borough, and lived out of it for wrerat years, and 
neglected attendance ut the public assemblies, &e. it was 
holder* to be a sufficient ground for removing him*. Hut 
wli^| was returned to a mandamus to restore an alder- 
maoi tnat the alderman on the 1st of May, l?bo\ departed 
with his family from the borough, and tiic liliertics there- 
of, and entirely left the same, with an intent to resale with 
his family for the future elsewhere; and thence, and until 
and at the time of the amotion of him, did continually re- 
side with his family out of the said borough, and the li- 
berties thereof, contrary to the duty of his o I lice; and then 
the return stated a removal on the lOilt of September, 17 of); 
the return was quashed, and a peremptory mandamus was 
awarded*; Lord Mansfield, < '. J. observing, that the party 
had not totally left the borough, that lie was abst nt about 
four months only, and tir.it he had not received any notice of 
the charge. 

The non-residence of a corporator is not ipso facto a for- 
feiture of the office, but tin* cause of amovalonly; and conse- 
quently until amotion, there cannot be any usurpation upon 
which a quo warranto ran he founded '• 

Misemploying the corporation money is not a sufficient 
cause of disfranchisement, because the corporation may have 
their action for it 11 (12). 

• K. v. Corporal ion of Well#, 4 Burr. borough pf Newtown, Ireland* On 
Scrjt. )lnrifi:i(Vk ia*c. writ vf error. It. R.'Mirh*- I7*'*0* 

t 4 Alod. n.r. i Siwm. ■>:,*. :Ui4 $.C. HyUr, I*. J. 1 Ve*. jmi. i.ftflirrotdoii 

u R. v. Truehmly, U. Kaym. ujjf. «n*ir in Il.l 1 . F«b <i4lh ( I 7 &S. i Mro. 

HoroUgli of l.oMwi thirl P C. 311- Tomlin’# «l. *It. v. Ilea* 

X R v. Mayor, &c, of Ifiirstcr, *«*»», aldcrnmu «f Bedford, 2 T» It. 

4 Burr. U 0 M 7 . *7/3. 

j It. r. Poitsonby, free burge## of the s K. r. Chalice, I-d. Ray in. $ 26 . 


(12) I 11 this case another ground of removal was stated, Via, that 
he defendaut had. rased one of the books of the corporation ; as tt 
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A member of a coro® ration cannot be^fefmndiised, uittej)* 
it be'-for’an acffafifelHsorfcs to the desftuamR Of* IhelSody 

AAMMltmtA Am 4a 4U*a i.L - I ■ L. ~Lt. A^aJi 1 * I *1 .J 


corporate, or t q tWe d€$trtri?tio» of the li bertiiS5n<j pi^vile^ 
thereof; £uMt not fd» ‘personal offence M one "member 
thereof*. 

It is competent to a corpofatiw to accept thB'u&feSation 
of a tnembfer/and to chpose 4&>Eh# pesrson^ajitt*^^;' w 
until, such election, the -party. Kia power to'-vfcftw’' hi$reslgiia- ■ 
tion# 

A return that the part, obstinately and voluntarily refused' 
to obey orders and la\gs, &«J. contrajy ‘to’the duty of life office 
and oath is too .general; 'the particular laws oughtf'to D«f spe- 
cified'. „ • j. ?V % 


A return 0 / a misjjehaviour "m one ( office (eig. 
will not affbrd axegson for bis being amoved out oHNRSr 
viz. that of a capitaThurgess*. 

Where it appeared by tile return that the party had been/ 
chosen town-clerk, to bold at the will of the major and alder- 
men, yet active defendant# had uot stated any deterihinption 
of tK« will, but merely suclif reasons for hi# retfloval^as were'' 
deemed insufficient, the, court granted a peremptory manda- 
mus*. Although the return be insufficient, yet if it appears 
to the court, thrff the party lias H6 ground for hejng restored, 
the court will not,restore him f . * , 

Thirdly, the due execution of the power of amoval must be 
set forth in the return. < * 

If die person be within summons, i, e. if he be resident, fye 
must be sunupiongd to attend and shew cSuse against tjis dis-. 
franchisemeiits ; and that he was so summoned, must appear 
upon the return. Unless it appear he jvas heard; for as the. 
end of summons is, that lie may be heard for himself, If he 
have been heard, wtnt pf summons is no objection*. * But if 
it appear upon the return, that he tyved out* of the Jimjta pf 

• Per ’Curiarfi, Sir Thotnat e.R. \ Mayor, Sdc. df Oxford, Salk. 

mao, Carlli, 176. 4 * 8 . ' # v 

h R.t M. *f K«opon,*Salk. 493 See f P«ft£ur do K. t TidderNJ ] SiM 
aJ*o R. v* Tldderljf 1 S»df „ 1 t. 14 * / 

c R %* Bf. of Doucaatir, U. Raxm. % }f liml cw, 11 Rcfr. 99. a. R.Z 
isAS. * * ClSkm, 8 Tt R. *or>. S P. ** 

d S C. M h F«r Cuna*, R. v. %V dfeon, Salk. 428. 


f 

which t)>e court observed, that it might be, thgt the entiy was 
wrong, and he only made it as it ought |p be$, sod farther, the 
tfcsure was uot averred to be to the d^truueat pi the corporation* 
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the- cbrjfora^iphYpr several years, it i$not necessary to return 
tirat he was summoned 1 . , ' . . ’ 

In a return to <*; mandamus; to a corporation to restore a 
member who has been .remov&l, ir^hould appear thatthe 
body removing, had proved the ohaj^e |or which the mem* 
ber was removed. It is not sufficient to state, merely that 
he was present when the charge wa^ made and did upt 
deny it k " , 

Where a burgess is. constituted by patent under the.cpm- 
mon seal, he ought to be discharged in like manner. But if 
by election, there it i& only gritered in the book, and an order 
is sufficient to discharge bunk 

If the members of a corporation are summoned to appear 
for one particular purpose, they cannot proceed to any other 
matter; without the unanimous couseut of the whole body 

Upon a return to a manwg^isXo restore a capital burgess, 
it appeared, that the pow^pr amoving a member was in the 
mayor and aldermen; that the whole corporation having been 
summoned to elect a recorder, after that election was over, 
the mayor and ‘aldermen separated from the rest and removed 
the plaintiff; and the removal was holden void", because 
therfc w$s no sunupons to meet as mayor and aldermen, but 
only as part'of the" whole body, 

Upon the issue of non fait dectus mttjor , the constitution 
was admitted to be, that the mayor was chosen out of the 
aldermen-®, therefore the defendant insisted that the plaint 
till* should prove his being an alderman. The fact of his being 
chosen an alderman was this; idl the common cojShcil (who 
were the electors) except one, met at a public hoifse to 
drink, where they were acquainted that W. had resigned, 
whejreupon it was proposed to chpose the plaintiff, which 
yvas objected to by two or three ; however, he was sworn 
in, and this wgs holden not to be a good election, becSuse 
they were not corporately assembled for want of a previous 
.summons; and therefore it was absolutely necessary that 
every one of the common council should be present and 
consent. ‘ So, where upon evidence it appearetfthat the c or- 
poration met upon a particular clay (pursuant to a by-law) 


\ R. v. T/uebody, Ld Raynj, 1275. o R. v. Corp. <>C Carlisle, T. G 
k R. v. Faverfeham, a T. R. 35 j. citeii per Cur. iu Maelu-ll v Nrvin- 

i t*«r iIott| C. J. R. v. Chalke, Lord turn, Ld. Raym l as 7, and U K?it, 

Kaym. 920 . 84. n. where S. P* waa decided? ■ 

in Ter R^y mood, J. MaeitcU v. Ncjun* k o Musgrave v. ftyvinsonj Lord ttaytji, 
*ui«; E. w Gvo. u Last, «7. a. ia$». > 
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for the election of a mayor, itwas holden* they could not 
proceed to the electioA Of an aldermanfor want of sum- 
mons, there being no custom to warrant it 

£t is not a good return to' state, that t{ie party was incapa- 
ble of being elected, for the proper way of try ing whether he 
was capable of being elected, is by an information in nature 
of quo warranto 4 *. So,, where all tbe proceedings of the 
election were set forth in the writ, concluding “ by reason 
whereof A. was elected,” a return, stating that A. was 
elected, was holden to be bad r . 

4. The same certainty is required in the return, as before 
the stat. of Queen A nne\ 

5. The rule is, not to presume every thing against the re- 
turn, but not to presume any thing either one way or the 
other*. 

5. The return must not co^ttn two inconsistent causes", 
otherwise the court will qua&Pthe whole return*. But se- 
veral consistent causes may be returned and where the 
Causes are not inconsistent, although ‘some are bad, yet the 
court may admit the good and reject the bad. ft is not ne- 
cessary that every part of the return should be good ; the 
court will not quash it, if on the whole.it state a sufficient 
reason to justify the party making it*. 

To a mandamus to restore J. S. to the office of sexton, 
the defendant returned, that J. S. was not duly elected ac- 
cording to the ancient custom of the parish, and, further, 
there was a custom for thq^inhabitants in vestry to remove 
the sexton from his office, and that J. S. was removed pur- 
suant to such custom : it was holden 1 , that there was noi 
any repugnancy in saying, that J. S. was not duly elected ; 
but that being in fact elected, they had, according to an 
ancient custom, removed him. In either case, they were 
equally entitled to exercise that right. The return, there- 
fore, was allowed. 

The return need not be under the seal of the corporation, 
nor need it be signed by the mayor; for the return of a man- 
damus is matter of record, and acts done by a corporation 

p Dull. N. P. sop. cites a Raym. 1355. x Adin. R, r. M. of Cambridge, a T.R. 
4| R. 1 . Duucaater, Say. R. 40 . 4St>. Sc t also R. r. M. of York, & 

r R. v. M. of York, 5 T. R. 6U> T. P. 66. 

a IVrLd. Mansfield, C. J. in R. (i. Lyme y Wright v. Fawcett, 4 Burr. ana 1 . 

Regi*, Doug.i5?* a R. v. Archb. of York, 6 T. R. 4 >o. 

I R. v. Lyme Regia, E. 19 G. 3; a K. v. Tauntou St. James, Cowp. 41 $. 

u Sec 9 T. R. 4M>. 
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upon record, are not required to be under hand or seal, for 
in such case an action lies against a body politic, or the 
persons who procure the false-retum*. 

It remains only to observe, that clerical mistakes .in the 
return may be amended, even after it is filed®* 


Vi. 'Of the Remedy, where the Party , to whom the 
Writ of Mandamus is directed, dots not make any 
Return, of where he makes an insufficient or false 
Return . 

The first writ of mandamus always concludes with com- 
manding obedience, or cause to be shewn to the contrary* 1 ; 
but if a return be made to it, which upon the luce of it is 
insufficient, the court will grant a v peremptory mandamus, 
and if that be not obeyed, an attachment will" issue against 
the persons disobeying it 

If no return be made, the court will grant an attachment 
against the persons to whom the mandamus was directed ; 
with this difference, however, that where a mandamus is 
directed to a corporation to do a corporate act, and no return 
is made, the attachment is granted only against those parti- 
cular persons who refuse to pay obedience to the mandamus: 
but where it is directed to several persons in their natural 
capacity, the attachment for disobedience must issue against 
all r , though when they are before the court the punishmeut 
will be proportioned to their offence. 

If the return upon the face of it be good, but the matter 
of it false, an action upon the cast' lies for the* party injured, 
against the persons making such false return. And where 
the return is made by eevcial, the action may be either 
joint or set oral, it being founded upon a tort; but if it ap- 
pear upon exidence that the defendant voted against the 
return, but was over-ruled by a majority, the plaintiff will 
be nonsuited 1 ; and though the return be made in tile name 

b R v. Mayor of Exeter, Lord Raym. d Bull. N. P got. 

also It. r. Chalice, Lord e R. ?. Overseer* of St. Chart's, Salop, 
Raym. »4H. S. 1\ H. 8 Cco- St MS. Bull. N. P sol, 

€ R. v. Lyme E. 19 G.3 Doug. S. C. 

L »7 f Cartli 172 

fin 2 
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ofthecotporation, yet an 

mitteF^oncem the^public government, -and no p»ti6uW 

person be so interested as to maintain an action, til6 COUTt 
will grant an in formation against the persons making the. 
return*, - The return must be filedand allowed before the 
information can be moved for. v * 


A mandamus was directed to the mayor, bailiff, and bur- 
gesses of A. The mayor made a return*; a motion was 
made to stay the filing of it, upotj a suggestion, that the 
return was made against the votes of the majority , who 
would have obeye&jthe writ. But the court resolved , that 
they could not refuse the mayor's return, because he was 
the principal officer to whom the writ was directed, and 
actually delivered ; and, as he had returned and brought in 
the writ, it was not fit that the court should examine upon 
affidavits, whether the majority consented. But if the mayor 
had made any return, contrary to the votes of the majority, 
it was at his peril, and the way to punish him was by in- 
formation. 


Note. Where several join in an application for a manda- 
mus, they may all join in the action for a false return*. 

And if in such action or information the return be falsified, 
the court will grant a peremptory mandamus; however, it 
cannot be moved for until four days after the return of the 
posteu, because the defendants hu\e that time to move in 
arrest of judgment 1 . 

In an action for a false return® the plaintiff set out, that 
he was chosen upon the first of October, according to the 
custom. Upon evidence it appeared, that the custom was 
to choose on* the 2<)t h of September, and that the plaintiff 
was then chosen; and this was holdcn sufficient to support 
the declaration, for the day in the declai ation is but form. 

If the major of a corporation procure a false return to be 
made, it will be sufficient evidence against him, that the 
mandamus was delivered to him, and that the mandamus has 
such a return made; and that will be presumptive against 
bun, that he made that return, unless he shews the contrary, 
lor the major or any other member of the corporation, or 


ff Ptr Holt, V J. Lent Itaym, r.lu. k Grwn v. Pope, Lord Ray in i 93 . 
h Sui a« orn.' Comp Sulk s;4 R. v. 1 Prr Noll, C. J Buckty 1 . Pnlmir, 
Mayor of Nottingham, H 2S ti.t Salk. 430, 1. 

Hull. N. P. ««>J. s. P. i#Vai»gban t. Lewis, Cartb. ms, 

1 tt *. Mayor of Abingdon, Salk. 431 • 

Cat lb 409 S C. 
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t>ther, who shall procure a false return to be made, arc liable 
m their private capacity *. 

In^n action brought in C. B, for a false return, the plain* 
tiff obtained judgment, the court of B. R. refused to grant a 
peremptory mandamus*; Holt* G. J. observing, that every 
mandamus recites the foot proui pattt nohis per record um % 
and that they epuld not tajee^ notice of the records of the 
Common Pleas 0 (13). 

Before the stat* 9 Ann. c. 20. except in extraordinary 
cases r, an attachment did not issue for want of a return, tin* 
til after the return of an alias and planes writ of mandamus 
and disobedience of a peremptory rule to return f . But by 
that statute, reciting that persons who had a right to the 
office of mayors, or other offices within cities, towns corpo- 
rate, 'boroughs, ami places, or to be burgesses or freemen 
thereof, had either been illegally turned out, or bad Ikv.ii 
refused to be admitted thereto, anti liatl no oilier remedy to 
procure themselves to be admitted or restored, than by 
writs of mandamus, the proceedings on which were very 
dilatory and expensive, it was enacted, 

l»,That a return should be made to the first .writ of man* 
damus r . 

2. That the persons prosecuting such writ. might plead 
to - , or traverse all or any tire material facts contained in 
the return, to which the persons making such return should 
reply, take issue, or demur; and such further proceedings 
should be had therein, as might have been had if the |K?rsons 
suing such writ had brought their action on the cast*, for a 
false return, and in case a verdict should bo found, or judg- 
ment given for them u|xni a demurrer, or by nihil i licit , or 
for wgnt of it replication or other pleading, , they should 
recover damages and costs, and a peremptory writ of inanda- 

ii Per Car. R. v. Chnlicci Kayos, p See Sfelmi. (}<> t, 

848. <] Mull. N.V. 203 . 

o Anon Salk. 428. probably tbe S. C. r $. 1 . 
a* is reported by tbe name of Green $ S. 3 . 
v. Pope, 1 Lord Itsym. 1 18. where 
S. P. is Mid to have been ruled. 


(13) Yet when? hi an action for a false return. judgment was 
given for the defendant, and upon a writ of error judgment woa 
reversed in the Exchequer Chamber, the Court of K. B. granted 
a peremptory mandamus before judgment entered, wrung, it waa 
a mandatory writ, and not a judicial writ founded upon the record. 
Bull. N. P. 202. 
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mus should be granted without delay for them for whom 
judgment shall be given, as might have been if such return 
had, been adjudged insufficient; and in case judgmenUshall 
be given for the persons making such return, they shall 
recover costs. 

3. The stat. for the amendment of the law (4 Ann. c. 1G.) 
and all the statutes of jeofail shall be extended to writs of 
mandamus, aud the proceedings, thereupon 1 . 

The power of traversing the return, which is given by the 
second section of the preceding statute, is given in the 
room of an action for a false return ; and as in such action it 
cannot be said that the damages are collateral, so neither can 
it he said that they are collateral in a proceeding under the 
statute, for they are consequent or dependent upon the issue, 
and the jury are to inquire of the damages as parcel of the 
charge ; and, consequently, if in a proceeding under the 
statute, the jury omit to find damages and costs for the plain* 
tifV, whether the verdict he general or special, this defect can- 
not be supplied by a writ of inquiry* 1 : but in such case the 
party may bring an action for a false return, for the act does 
not take away the. party's right to bring such action, but 
only provides that in case damages are recovered by virtue 
of that act, against the persons making the return, they shall 
not be liable to be sued in any other action for making such 
return*. 

Where issue is joined upon the traverse of the return, and 
the prosecutor does not proceed to trial according to the 

I mictice of the court, judgment as in case of a nonsuit may 
>e given y . 

Since the preceding statute, a mandamus, in cases to which 
the statute applies, is in the nature of an action, pleadings 
therein being admitted, and it seems that in such cases a 
writ of error lies upon the judgment* ; but upon the award 
of a peremptory mandamus, in a case to which the stat. of 
Ann. does not apply, a writ of error will not lie*. 

It appears from the wording of the statute, that there are 
many cases to which it does not extend ; therefore in all 
those casu s the proceedings must be. according to the course 
of tin* common law*. 

t si* 7. XI P. Wins. 351. St r 105 *. 

11 Kynuton ▼. Major of Shrewsbury, a Item of Dublin v. the King, in «r- 
t, «) & lo <■. < 3 . MS. niul Sir- !05|. ror.— D. P. il*t April, 17 * 4 . 1 Uro. 
S. 0. P. C. 73. Tomlin’* Ud. 

\ Run. N. P. con. Srr sir. la.vi. b Bull. N. P. to*. 

y Wi|{au«. Urliius, Say II IIO. R.r, 

Muyor of Mallor*!, 4 T. U. 
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CHAP. XXIX. 


MASTER AND SERVANT. 

I. Of Actions by Servants against their Masters , 
for the Recovery of their Wages. 

II. Of the Liability of the Master in respect of a 
Contract made by the Servant. 

Ill* Of the Liability of the Master in respect of a 
tortious Act done by the Servant . 

IV. Of Actions brought by Masters for enticing away 
Apprentices and Servants , and for Injuries 
done to their Servants ; and herein of the Action 
for Seduction — Witness — Damages . 


I. Of Actions by Servants against their Masters , for 
the Recovery of their Wages . 

Ira person retains a servant under an agreement *° pay 
him so much by the day, month, or year, in consideration 
of the service to be performed, the servant, having fu I filled 
his part of the contrac t, may maintain an action against the 
master, or, in case of his death, against his personal repre- 
sentative, for a breach of the contract on the part of the 
master. 

The form of action will depend upon the nature of the 
contract ; if the contract be by deed, an action of debt or 
covenant must be brought (1); if by |>arol, (/. e. in writing, 
but not a specialty or verbal,) an action of debt or assumpsit. 


(l) If n feme covert, without any authority from her husband, 
contract with a servant by deed, the servant having performed the 
service stipulated* wpay maintain an action of aumnpsit. White v. 
Cuyler, 6 T. R. 17& 
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If a servant be hired in a general way*, he- is considered 
to be hired with reference to the general understanding upoit 
the subject, viz. that he shall be entitled to his wages for the 
time he shall serve, though tie do not continue in the service, 
during the whole year (2) ; and if he die before the end of 
the year, his personal representatives will be entitled to a 
proportionable part of the Wages due -to him at the time of his 
death ; 

A master may discharge his servant at a moment's warning 
for misconduct®, e. g, for being absent when wanted, sleeping 
from home at nigbt without his master’s leave, &c. and in such 
case the servant will only be entitled to such wages as are due 
at the time of his discharge (3). . 

A servant who conies over from the West Indies*, where 
ho has been a slave, and who continues in the service of his 
master, in England, without any agreement for wages, is not 
entitled to any wages, unless there has been an express pro-* 
tnise on the part of the master* ! 


II. Of the Liability of Master It in respect of Contracts 
made by their Servants. 

A contract made by a servant acting under the express 4 
authority of the master is binding on the master. 

And the same Tule holds, where the servant acts under an 
implied authority. 

The defendant', who was a dealer in iron, sent a waterman 
to the plaintiff for iron on trust, and paid for it afterwards, 
lie sent the same waterman a second time, with ready money, 
who received the goods, but did not pay for them. Pratt, 

n Aditiidnl hi t'utfrr v. Powell, GT. R. c Alfred v. M. of FitijAmcs, 3 Etp. 

iUO. N. P C. x 

b Ho bins •»« v. llliMhnun, B. R. I .on- i) F. N. B. 120, (i. 

iloii Sill tncs uf'lrr M. T. >u Ci. a. e llotAril v. Tnudwrii, Str. 5»S< 

Kn>\ mi, n,a 


(£) See the case of Worth v. Viner, in Vin. Abr. vol.3. p. 8. tit. 
Apportionment. 

(3) But if the servant has not befcn guilty of misconduct, and the 
master discharge* him without warning, the servant in that case will 
Ik* entitled to it month’s wnges Wyondtlwe wages due for the period 
of net util service,. Admitted per Kenyon, C. J.» S. C. 
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C. J., ruled, that the sending the waterman on trust the first 
time, and the defendant paying for the goods, was giving the 
waterman a credit so as to make the defendant liable upon the 
second contract 

In an action bv a publican r , for beer sold, it apporiiid that 
the defendant had dealt with the plaintiff on credit, mA paid 
him several sums for beer; at length the defendant gave 
n otice to plaintiffs servant, who brought the beer, that In? 
would pay for the beer as it came in. The defence to the 
present action was, that the defendant had paid the servant. 
Lord Eldon, C. J. ? thought that the defendant was liable ; 
for, as the change in the usual mode of dealing had been sug- 
gested by the defendant himself, aud as lie had personal deal- 
ings with the master, in a particular mode, notice to the ser- 
vant atone of a change in that mode would not be sufiieienf.; 
the defendant must shew that the master himself lmd notice 
of it, or he could have no defence to the action. 

In an action on a farrier's hill*, it appeared, that the de- 
fendant, by an agreement with his groom, allowed him five 
guineas a year, for which he was to keep the horses properly 
shod, and furnish them with proper medicines when mves- 
sarv. Lord Kenjon said, that it was no defence to the annul, 
unless the plaintiff knew of this agreement, and expressly 
trusted the groom. That if the sefvant buys things which 
come to his master’s use, the master should take c an to see 
them paid for ; for a tradesman has nothing to do with any 
private* agreement between the master and servant. 

But where an express authority is not given by the master, 
and from the nature of the case an authority cannot be implied, 
the master is not liable. 

Hence, where the chaise of the master had been broken by 
the negligence of his servant*, and the servant desired a 
coaehmaker, who had never been employed by the master, to 
repair if, which was accordingly done, and the master refusing 
to pay the amount of the hill sent in by the* coaehmaker, he 
insisted on retaining the chaise^ as a Bui; Lord Kllenborongh, 

J., was of opinion, that the coaehmaker was not < utitled 
so to retain it ; for \\ hatever claim of that sort he might have, 
he must derive it from legitimate authority ; that unless the. 
master had been in the habit of employing the tradesman in 

f GratUml ». Frccraon, o Kip. N. I*, b Hiocox ». Greenwood, 4 E»p. N. P. 

C. ».%• C. 174. 

C Precumt t. Abel, j B«p. N. P. C. 



1034 MASTER AND SERVANT. 

the way of his trade, it should not be in the power of the ser- 
vant to bind him to contracts of which the master had not 
any knowledge, and to which he bad not given any assent 
It was the duty of the tradesman, when he was employed, 
to hayftjnquired of the principal, whether the order was 
given fjjthis authority ; but having neglected to do so, the 
master was not liable to the demand, and the detainer of the 
chaise was unlawful. 

When the master is in the habit of paying ready money for 
articles furnished in certain quantities to his family 1 , if the 
tradesman delivers other goods cf the* same sort to the servant, 
upon credit, without informing the master of it, and the latter 
goods do not come to the master's use, the master is not 
liable. 

A master contracted with a tradesman to serve him with 
articles for ready money*, and the master gave his servant 
money to pay for the articles, which was done accordingly; 
after some time, the master turned away this servant and 
took another, to whom he gave money as before ; the second 
servant did not pay the tradesman, and afterwards ran away: 
an action having been brought by the tradesman against the 
master, it was Holden, that the master wa#not liable to pay 
the money again (4). 

A journeyman to a baker was. holden a good witness to 
prove the delivery of bread to the defendant 1 , without a 
release, in a case where there was not any evidence of an 
usage for the journeyman to receive the money for the 
bread delivered. 

A clerk who receives money for his master is a good wit- 
ness to prove that he has paid it over to his master, ex neces- 
sitate re/, without a release®. 

; Pearce v. Roger*, 3 Esp. N. P. C. I Adams v. Davis, 3 Esp. N. P.C. 43. 

214. See also 1 Show. «)V Eldon, C. J. 

k Stubbing v. Ilcintz, Peake's N. P. C. m Matthews r. Haydon,s Esp. N. P.C. 

47- 509. 


(4) It was said by Lord Kenyon in this case, that if the master 
employs the servant to buy things on credit, he will be liable to 
whatever extent the servant shall pledge his credit. 
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III. Of the Liability of "the Master in respect of a 
tortious Act done by his Servant . 

Am action on the case will lie against a master for an injury 
done through the negligence or unskilfulness of the servant 
acting iu his master’s employ. 

As where the servants of a carman ran over a hoy in the 
streets n , and maimed him by negligence, an action was 
brought against the master, and the plaintiff recovered. 

So where the servant of A.\ with his cart ran against the 
cart of B., which contained a pipe of wine, whereby the wine 
was spilled; an action was brought against A., tiic master, 
and hoiden to be maintainable. 

An action on the case is the proper remedy for an injury 
of this kind, and not an action of trespass'. 

In these eases, if the declaration state that the defendant 
(the master), negligently drove his cart*, &e. it will bo sup- 
ported by evidence that the defendant's servant drove the 
cart. 

The servant may be examined by the defendant (the master) 
as a witness, having been released bit his master 9 , hut not 
otherwise “ ; because the verdict in this action may he given 
in evidence bv the master, in an action brought by him 
against the servant, as to the quantum of damages. 

In like manner, the servant of the plaintiff may be exa- 
mined by the plaintiff, having first been released by the 
plain til! 1 . 

To an action on the case against several partners", for 
negligence in their servant, whereby the plaintiff’s goods were 
lost, it cannot Ik* pleaded in abatement that there are other 
partners not named. 

Having stated the cases in which the law considers the 
master as responsible for the? injurious act of his servant* it 
may he proper to observe, that where the servant commits a 
wilful trespass, without the direction or assent of the master, 
an action of trespass will not lie against the master; in such 

n i l.d. Raym.739 ex rcl. MVi Place. • Green v. the New River Coin. 4 T. 
«i M. * R 5 # 9 . 

]» Mnrlcv v. Gaia ford, 2 H. BL 442 - I Miller v. Falconer, 1 Camp. N. P. C. 
«j Brtirker v. From out, 6T. R. tjD9- 351 . 

r Jervis v. lfnyc*, 2 Sir. J0S3. per Lee, it MitrliHI v. Tar butt and other*, 

C. J, 5 T. K 049. See 3 Bo*. 6c Pul. 

N\ R. ato. 
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tfepe the servant only is liable. As, where a servant of the 
defendant wilfully drove the defendant's chariot against the 
plaintiffs chaise* ; an action of trespass having been brought 
against the defendant, it appeared in evidence, that the de~ 
fendant was neither present at the time when the injury was 
Committed, nor had ne in anjr manner directed or assented to 
the act of his servant; it was nolden, that the action could 
not be maintained. \ 

So where one of a ship’s crew wilfully injured another ship, 
without any direction from olr privity of the master, it was 
holden, that trespass could not be maintained against the 
master, although lie was on board at the time*. 

If a master command his servant to do an illegal act*, the 
servant, as well as the master, will be liable to the party in- 
jured ; for the servant cannot plead the command of the 
master in bar of a trespass. 

An action on the case was brought against a master and 
his servant*, for breaking a pair of horses in Lincoln’s Inn 
Fields, where, lieing unmanageable, they ran against and hurt 
the plaintiff; it appeared that the master was absent; Iwt it 
was bolden, on motion in arrest of judgment, that th#4&fion 
would lie ; for it should be intended that the master sent the 
servant to train the horses there. 

In an action on the case* against the defendant for 
causing a quantity of lime to be placed on the high road, by 
means of which the plaintiff and his wife were overturned 
and much hurt, and the chaise in which they then were was 
considerably damaged ; it appeared that the defendant having 
purchased a house by the road side, (but which he had never 
occupied,) contracted with a surveyor to put it in repair for 
n stipulated stun; a carpenter having a contract under the 
surveyor to do the whole business,- employed a bricklayer 
under him, and he again contracted for a quantity of lime 
with a lime-burner, by whose servant the lime in question 
was laid in the road. In support of the action, it was con- 
tended, that the act, which caused the injury complained of, 
w ta an act done for the benefit of the defendant, and in con- 
sequence of his having authorized others to work for him ; 
and although the person by whose neglect the accident hap- 
pened was the immediate servant of auother, yet for the bene- 

x M*Manus y. Crirkclt, i Rust, io<i. b Rush v. Steiuutan, i Bos. & Pul. 401. 
y Boucher v NoidtUrom. iTaunt. 5 *> 3 . See Matthews v. West Mid. Water 
See Nicliolsou y. Mounsey, iufr. p. Works Company, 3 Camp. N. P C\ 
ion?. 403. and Harris v. Baker, 4 M. & S 

t Samis y. Child, 3 Rev. 333. 97 • 

a Michael v. Ale* tree and another, 3 
* l.*v. i? 3 . See anle^ p. 431. 
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fit of the public, he must be considered as the Servant 
of the defendant. If the" defendant was not' liable, the 
plaintiff might be obliged to sue all the parties who had 
subcontracts before he could obtain Redress. On the part 
of (he defendant, it was urged, first, that the cause of action 
did not arise on the defendants premises, the complaint 
being, that a quantity of lime, wnich should have been 
placed there, was actually laid on the high #>ad: that being 
the case, there waf no authority to shew that the defendant, 
was liable, merely because the act from which the injury 
arose was done for his benefit If that general proposition 
were true, it might be contended, that the defendant must 
have answered for any accident winch might have happened 
during the preparation of the lime in the lime-burner s yard. 
Secondly, that the liability of the principal to answer for 
iiis agents, is founded in "the superintendence and control 
which he is supposed to have over them. 1 Bl. Coin. Itt!. 
In the civil Jaw, that liability was confined to tin; person 
standing in the relation of pater- f aw Mas to the person doing 
the injury. Inst, lib 4. tit. />. £ 1. Dig* Jil>. p. tit. X And 
though in our law it has been extended to cases where the 
agent is not a mere domestic, yet the principle continues the 
same. Now clearly it was not in tlm power of this defendant 
to control the agent by whom the injury to this plaintiff 
was effected, lie was not employed by the defendant, but 
by the lime-burner; nor was it in the defendant's power 
to* prevent him, or any one of the intermediate sub-con- 
tract mg parties, from executing the respective parts of that 
business which each had undertaken to perform. The court, 
however, were of opinion, that the action would lie; and 
that it was competent to the plaintiff to bring his action 
cither against the person from whom the authority flowed, 
or against the person by whom the injury was actually 
committed. 

The captain of a king’s afhip of war was holden not to be 
responsible for the damage done to another vessel, through 
the negligence of his lieutenant®, who was upon deck, and 
had the actual direction and management of the steering and 
navigating of the ship at the time, and when the captain was 
not upon deck, nor was called upon by his duty to he there. 


c Nicbotson v. Mounsey, IS East. J34. 
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IV. Of Actions brought by Masters for enticing away 
Apprentices and Servants , and for Injuries done 
to their Servants; and herein of the Action for 
Seduction — Witness — Damages . 

Ah action on the case may %e maintained by a , master 
against any person who entices atiray his apprentice or ser- 
vant from his service*, or who continues to employ such ser- 
vant after notice, though the defendant did not procure the 
servant to leave his master, or know when he employed him, 
that he was the servant of another*. But the master may, if 
he chooses, wave his action for the tort f ; and bring an actiou 
of indebitatus assumpsit for work and labour done by his ap- 
prentice, against the person who tortiously employed him. 
So the captain of a ship of war detaining an apprentice who 
had been im pressed*; after verbal notice by such apprentice 
of his condition, is liable in an action by the master for wages 
for the service of the apprentice*. 

It is not material whether the apprentice be legally ap- 
prentice or not; it is sufficient if he be so de facto\ 

It has been holdcn 1 , that a master cannot maintain an ac- 
tion for seducing his servant, after the servant has paid him 
the penalty stipulated by his articles for leaving him. Neither 
can an action be maintained for harbouring an apprentice as 
such, if the master to whom he was bound was then not an 
housekeeper, and of the age of twenty-foufr years*. 

A master may maintain an action for an injury done to his 
servant, as false imprisonment, battery, &c. which deprives 
the master of his service. The form of action is an action 
of trespass, usually termed an action per quod sertitium 
amisit ; the gist ot the action Ixnng the loss of service; and 
hence the servant may be a witness 1 , for be is not interested 
as to this point. * 

d Adro. |»cr rttr.inQ.v Daniel , 0 Mo J. wickc, C J. in R v. St. Nicholas, 

i*-j. I Hnrr. S. C. 04, 95. 

i* Wake v. Ijmyun, 6 T. K. mi. i Hird r. Randall, 3 Burr. 1343 . 1 Bl. 

f I .tightly v. CiouMlw, 1 Taunton’* R. :w;. 

Ri p. t U- SernlMo Foster v. Stewart, k Gjr v. Felton, 4 Taunt. ^76. 
ii Muule ami Setwyn, 191 S. P. I Jewell t. Harding, T. to IT I 

g lUut ^v, Vundcpul, M. S 5 G. 3. B. R. Evid. pt.rd. l Sir. S. G 

5 F.w*t, 09. n. by the name of IJbcl v. Harding 

Ii Barber v. Dennis, Salk - S'*. <i Moil. Lewis v. Fop. c Sir. <.^ 4 ,. 5 «'P. 

4 *4|. S C recognised hy Lord Hard- 
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Of the Action for Seduction . 

This form of action is frequently adopted by a parent lur 
the purpose of obtaining a compensation in damages for de- 
bauching his daughter (o), and getting her with child, and 
the expenses attending the lying-in ((>). As to the nature of 
the action, it has been solemnly decided*, contrary to the 
opinion expressed by Buller, J., ante n. (6), that this is an 
action of trespass, ami not trespass on the case ; and conse- 
quently that a count for breaking ami entering the plaintiff's 
dwelling-house, and debauching his daughter, whereby he last 
her service, may be joined with a count omitting the trespass 
to the dwelling-house, and merely stating that the defendant, 
with force and arms, debauched the plaint ilTs daughter, per 
quod aervitiurn am hit. It has been liolden, that this action 
may be maintained, although the daughter was of age at the 
time of the seduction". Hut as the actiou is founded on the 
loss of service, that must be alleged in the declaration" (7 ) - 
and it must be proved that the relation of master anti servant 
(which in these cases the law implies from very slight circum- 
stances) subsisted at the time when the injury was com- 
mitted*, and the circumstance of the daughter having been 
under age at that time, will not dispense with the necessity 

m Woodward v. Walton, 2 N. It. 47b. c.% (*■ 3. citfd in 5 East, 47. u. am! 

recognized in Durham r. Bond, MSS. 

2 Mimic and Srlwyn, 43<S. p Po* t lei li wait© v. 3 Ilurr. 

It Bonnet V. Allcntt^g T. K. lf>6 . ih;s. rcnotpiizcd by Bull©?, J, 111 

u Satcrlhwaitc v. Dewdunut, 11. R. K. a T. R. 100- 


(5) If the injury of seduction i * accompanied with mi illegal 
entry of tile house of the parent, he has his election either to br.ng 
trespass for the. breaking ami entering, and lay the delmuehiitg of 
tlie daughter, unci loss of her service, as roii-efjueutinl damages, 01 
lie may bring mi action on the ease for debauching his daughter, 
per quod servitit m am is it ♦. 

{(jj A nuttier, not standing in the relation of a parent, may 
maintain this action for debauching his servant. Fores v. W ilson, 
Peake’s N. P. C. , r >5. In like manner it may he maintain'd, for 
the seduction of an adopted child. Irwin v, arumn* 1 1 Ku»t, 2J. 

(7) “ Although the daughter cannot have an ar-tiou, yet the fa- 
ther may, not for assaulting his daughter, and getting her with 
child, because this is a wrong particularly done to her, yr-t for the 
lost of her service caused by this.” Per Hull. C. J. Norton v. 
Jason, Sty. 3*)*. 

* r.r UuKtr, J. 'i T. It. » 0 s. tnd Ifuit, <\ .1 Lord Rajra !032. 
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of this (proof*. It is not necessary, However, to jJrove a con* 
tract for service, if the daughter was in fact a servant, nor that' 
she slept in the house r . But evidence must be given of acts 
of service ; the slightest, however, will b& sufficient, as milk- 
ing c 6 ws* and the like. 

ititness .-— The daughter or servant is a competent witness 
to prove the case. 

Plaintiff brought trespass against the defendant for break- 
ing and entering his house 1 , and debauching his daughter^ by 
which he lost nor service for a long space of time. Upon 
the trial it appeared, that the defendant was adntjtted in the 
way of court snip, to visit the young woman; that proposals 
had been m^e on b 6 th sides ; that one night she went bed, 
and left her cfoafober window open, aqd the defendant, by 
setting a ladder to her window, got into her chamber* and 
having lain with her, site became pregnant, and afterwards 
had a child, whereby the father wds put to a gr^at expense. 
These farts the judge at Nisi Prius admitted the* daughter to 
prove, upon winch the jury gave lot)/. damages. 4 V motion 
fora new trial was made on the following grounds: 1 st, Be- 
cause the verdict was against evidence, there being no proof 
of any trespass committed in break iug the house, but on the 
contraiy, that the \ widow having been left open by thej^j^K 
tifi *s daughter, the dt fondant enterqd by virtue of a jncenco 
from, hetyond so colild not be a trespasser. Norton v. Jason, 
Sty 1 . 39$. iHunt v. Wotton, T. Rayin. 2 (i 0 . 2 dly, That the 
daughter, vvho was partn ers cr minis f and swearing for her 
lath* r, and in consequent e of that, swearing for herself, was 
not a competent witness. 3 dly, That the damages were ex- 
cessive, no loss of service having been proved* and the jury 
mistaken m their assessment of the damages, the girl having 
since the trial bionght another action for breach of the 
promise of marriage. Sed ptr curiam , qs to the first ground, 
the difcndaut*s entry into the house without the privity of 
the father ox mother, is plainly a trespass; as tb the 2 d, the 
daughter was a competent witmss, and no more interested m 
the question than sen auts 111 actions brought by their masters 
tor beating them, per quad tliefr masters last their service, in 
w hich cases the servants are constantly admitted. 3dly f The 
damages in tins case are far from being excessive; the de- 
fendant being admitted in an honourable way, made a very 
ungcueroua use of tiie acquaintance w ith the daughter, w Inch 
is a gruit Aggravation oi nt* offence, and it is hardly possible 
to estimate the damage of a father under such circumstuuu s; 

q \ IVnU s Taut, 4S I CarV r Wortham, B R M. 10G 4. 

r Maun* Uairctt, N I* C. 6 n*r- MSS s ** diortly upvrU’d iu Mi 

n Pt r Hull* 1, J iu Beuuetl ▼. AlUutt, J? I 0 y 4 , 

$T It 109 
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and as to loss of service not baying bean proved, that was 
quite immaterial, the rule being, th^t where the loss ofser- 
vice is the gist of the action, thereit must b$ proved; as n\ 
trespass by a master for beatingjns perv&n^; but where laid 
only in aggravation of damages, loss of jervice need not be 

( jroral : and here the action is founded oqthe trespass m 
ncaking the hot#?, and? the Joss df sfervicSi is only conse- 
quential to it» As fto the new action tjbat has been brought, 
we cannot take any notice of it. . „ ' r * 

Wi tness&s cahnot examined, qif the part^of the plaintiff, 
as to the daughter’s genenA character for charity, except in 
answer to evident adduce^! by the defendant^ general bad 
character*. , Aspepific breac^qf chastity allied on the part 
of {he defendant will not afford ground for sqeli examina- 
tion*. Nor does the m£re crcw38-exaiuiriatSc«i < pt> the daughter 
to shew that she had been guilty of toipropyf conduct, entitle 
the plaintiff to call other witnesses to lierch«imc:ler y . The 
daughter is nofcbound to auswer in Cross-examination, 
whether" she had' not previously been criminal with other 
men*. Neither can evidence be admitted that the defendant 
accomplished the stiductioq bv means of a promise of mar- 
riage*. v 1 

* Of the Damages* 

Literal damages are usually given in? on action for sadur- 
tion, and the (Courts are disinclined to grant new trials merely 
on the ground of excess in that respect*. 

Front a laudable desire,. as 1 conceive!, tQ suppress the vice 
of seductiou, against which our criminal code has not pro- 
vided any pmusinq^nt, many^minent jtidgi s have thought it 
proper to direct juries in ascertaining thrt- amount of the da- 
mages in thialictioif, to havfc regard not merely to the injury 
sustained by the loss of service, a proper compensation tor 
which might arqount to a few ppuuds only, but also to the 
wounded feelings 6f the parent or party standing in foco pa- 
re nth. *> 

In Southern vvopAy. Ramsden, Middx. Sittings after H. T. 
lf)th Feb. 1803, which was an action by a custom-house of- 
ficer against a cow -keeper, for the seduction of the plaint df's 

u BamfirlJ r. Sfvsitry, i Casnp^vN. P. C. t !>od4 f. Norjri#, 3 Cam.. N. P C 

* 4 *\». * *' r.iy 

* v C- a lt>. x 

% IhxM v. Norn*, 3 Camp. N. P. C. U T oUitlg* v \VmU> 3 Wi'a I* r.*(- 

uiotikont. Ma< h« Jl. 4 T. ft. ♦. 
nrtlr. AHcofl, 4 i 1 C HSi. 

f C 


7 01., 11, 
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(laughter per f/und scnitium amisit , Lord Ellerrkorough, C. J» 
in explaining the nature of this action , said, that it was laid 
as a trespass, and was (bunded on the injury done to the 
father by the loss of the service of the child"; this was ne- 
cessary to let in the case, but when this was established, 
farther damage t might jbe conceded for the lose which the 
father sustained by being deprived hf thesor&ety and comfort 
of his child , and by the dishonour ; which he receives. The 

H gave 300/. damage's. Lord Eldon, C. J. had expressed 
nilar opinion at Bristol Summer Assizes, 1800, in the case 
of Chambers vV Irwin, where thef action was brought by an 
auntj for the /eduction of her niece, against the defendant, a 
lieutenant in the navy. Tlu^liici justice A told the jury, that 
in calculating the quantum of damages^ they were not to 
look merely to the loss of service, which might amount only 
to a few,, pounds, but also to the wounded feelings of the 
party.’ The jurj&ave 200/. damages. 

Erom the amount of the damages in the preceding cases, 
it will be observed, that due nspcct was paid by the jury to 
the direction of the judge. It may be remarked, that al- 
though this practice of giving damages for the wounded feel- 
ing* of the party can scarcely be reconciltd with the stric t 
rule of law, which entitles a person to recover only secundum 
allegata $ probata ; yet, when the nature of the vice of so 
dilation, and the pernicious consequences which result from 
it arc' duly considered, few persons (however anxious they 
may he that the boundaries between civil injuries, and cri- 
minal offences should Be preserved as distinct as possible) 
will regret that such a practice has been adopted. 

Since* the publication of the preceding remarks, an appli- 
cation was made to the court of B. 1J, to set aside an inqui- 
sition on the ground of excessive damages®, where the plain- 
tiff had declared against the defendant for the seduction of 
his adopted daughter and servant, and the jury had given 
too/, damages, although it appeared that the only pecuniary 
damage whi< h the party had sustained, was the being obliged 
fo hire another servant for five weeks during the lying in. 
The plaintitf lmd been a serjeanfc in a regiment of the line, 
and the servant was the daughter of a deceased comrade, 
wlmtu the plaintitf had adopted mid maintained. It was 
urged, that she could only he considered as a servant ; and a 
case was cited as having been tried Indore Chaml.ro, J. at 
Worcester, where, upon an action brought by a father for the 
seduction of his natural daughter, that learned judge told the. 


c Irwin v. Dcarmau, D. H E. 49 G. 3. MS. tad 1 1 Cut, 3a. 
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jury they must consider her mere! y in the 1‘IliiniCtor of a M l* 
vant, ami award the plaintiff a com|>e!i*satio!i for the loss of 
service only. The court, however, in the present instance, 
refused the'applicat ion, Lord Ellenborough, C. J. observing 
that t!ie courts had uniformly expressed their reluctance to 
disturb the verdict in this action, merely on i lie ground of 
excessive damages, and referred to Edmonson v. Maehcll, 
2 T. R. 4.— 7 - that it «n^ a case st/i peneris, : w In n', in csti- 
liptiug the damages, the parental feelings, and the feelings of 
tfros&wko Stood in lore paftni/s, had always Inen taken into 
consklenition ; and nlthougli it was di flic nit tocouccivv upon 
what legal principles tin* damages could bo extended ultra 
the injury aiding from the loss of service, yet the prac tice 
was now inveterate, and cmiH not be shaken. Hy added*, 
that the action having been considered in Edmonson v, M«- 
chell to extend to an aunt, as one standing in tot o parentis, he 
thought that the present plaintiff, who licid adopted and hivtl 
up tin- daughter of a friend and comrade from her infancy, 
seemed to be equally entitled to maintain tin? action on ac- 
count of the loss of service to him* aggravated by tin* injur* 
doin' to the object on whom he had thus placed Itis nJlccfioj, 

J ) ( Cut, £4, .1 
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CHAP. XXXi 


NUSANCE.. 

I. In w/iai Cases an Adtion for a N usance may he 

maintained . 

II. By whom and against whom an Action for a Nu- 

sance may be maintained . 

III. Evidence, &c. 


/. In what Cases an Action for a N usance may be 
muintaimd. 

An action on the case* lies for a nusance to the habitation 
or land of another; as, if A. India an house so as to ban" 
over the land of B., whereby the rain falls upon B/s laud, 
and injures it, B. may maintain an action against A. for this 
misance*. So if the. owner of the adjacent land erect9 a 
building so near the house of the plaintiff as to prevent the air 
anti light from entering and coming through the plaintiff’s 
windows, an action will lie. 

Formerly it was liolden, that a party could not maintain 
an action tor a nusance of this kind, unless he had gained a 
right in the lights by prescription* (1), and in conformity 

a tYnruihUuVn cape, 5 .Rrp. l«»o l*. b Bowry v. Pope, i Leon. 168 . Cr© 

1 ftnl. Al»r. lo?. p|. 18. n Hoi. .lbr. Eli*. in. S. C. 

1 40. pi. I I. 


(i) But if the owner of land had built a house on part of thfc 
land, and afterwards sold the house to one person, uud the adjacent 
hind to another, the vendee of the Kotin? might maintain an action 
against the vendee of the land for obstructing his lights, although 
the house was not tin ancient house, because the law would not pvr<* 
suit the vendor, and by consequence uo person claiming under him* 
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with this rule, it was usual to state in the declaration that 
the house was an ancient house, wherein were ancient win- 
dows, through which the light had entered, and hud been 
used to enter, from time immemorial 6 (2). But the modern 
doctrine (which was first laid down by Wilmot, J. d , and has 
been acted upon ever since), is,, that upon evidence of an 
adverse enjoyment of lights for* twenty years or upwards. 
Unexplained, a jury may be directed ,to presume a right by 
glwt. qjz otherwise. But if the period of enjoyment falls 
short of twenty years, then other circumstances than the 
mere length of tune must bcdrtoi^gbt in aid, in order to 
raise the presumption of the plaintiffs right (3). U|>on 
this principle of presuming a right by grant*, &c. from length 

c. See Co. Eat. tit. Action Mir leCatc, Vpton, B. R. M* 2i> O. 3. These 
pi. 17. CB*f» nrr reported in 9 Wtnik Nuumt. 

<1 Lenit v. Price, Worcester Sum. Am. 173. k. Sec ttho Hubert V. Grove*, 
1 7C1 1, comm Wilmot, J. Dougal v. t 1 K»p. N. P, C. MS. 

Wilson, C. 11. T. 9 G. 3. Darwin v. 


,to derogate from his own grant. Paluicr v. Fletcher, 1 Lev. 122. 
In eases of thin kind, it is obvious, that, a* the plaintiff could not 
aver and prove that the house was an ancient house, bitch allegation 
and proof must have been deemed unnecessary. See Cox v. 
Mathews, 1 Ventr. 237. 

(2) Against this prescription a contrary pescription to obhiruct 
the lights could not be alleged. <| ltep. 85. b. But by the cus- 
tom of London, every citizen, upon an ancient foundation, may 
build a house as high as he pleases. Anon. Corny ns* K. 273. 

(3) The same rule holds in respect to other easements. An ad- 
verse enjoyment of a right of way for twenty yearn unexplained, is 
evidence sufficient for the jury to found a presumption that it was 
a legal enjoyment. Campbell v. Wilson, 3 East, 2,94. In an »c- 
tint! uiHxt the case for obstructing u way which the ptuinldf 
claimed over defendant's close, it appeared, that there bud been an 
absolute extinguishment of the right of way some years ago, by 
unity of possession ; but the way having been used for thirty train 
preceding the action, Yates, J. directed the jury to presume u grant 
from the defendant. Keymer v. Summers, Bull. N. f\ 74. cited 
in 3 T. 11. 157. 

Independently of any particular enjoyment which another lias 
been accustomed to have*, every person is entitled to the benefit 
of a Bow of water in his own land, without diminution or alteration; 
but an adverse right may exist founded oil the occupation of ano- 
ther; and although the stream be either diminished in ijuautity, or 

• Per Lord EHcflborongb, C. J. in Beeley v. ibaw, 0 Kssl, 214. H*e alas 
Boistoa v. Be«sUxi r 1 Camp. W. P. C. 46a. 
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of possession, it hag been usual to insert in the declaration a 
count, with a general description of the house and window*, 
not stating them to be ancient (4). 

Total privation of light is not necessaiy to sustain the 
action. If the plaintiff can prove, that by reason of the ob- 
struction he cannot enjoy the light in so free and ample a 
manuer as^he did wore, it will be sufficient*. It an 'an- 
cient window be enl«fl^ed t ^!he oftner, of the 'adjoining land 
cannot lawfully obstruct the passage of light to any part of 
the space occupied by the ancient window, although a 
greater portion of light be admitted* through the unobstructed 
part of the enlai^ed- window, than was anciently enjoyed f . 

It would be an endless task to enumerate all the instances 
of nusance, for which an action may be maintained. It 
may be sufficient to observe, that the erection of any thing 
offensive so near the house oj another, ah to render it useless 
and unfit for habitation, e. g. tlie erection of a swine-stye*. 


e Cottncll y. Griffith!, 4 E*p N. P.C . f Chandler v. Thompson, 3 Camp. 

N P C 60. perLe Blanc, J. 

* | A kited’* e ate, 9 Rep. 59. a. * 


evert corrupted in quality, ns by mean* of tfie exercise of certain 
trades, yet if the occupation of the party so taking or using it bath 
existed for *0 long a time as may mine the presumption of a grant, 
the other patty* Whose land is below, must take the stream subject 
to such adverse right. T wenty years exclusive orfjoyment of the water, 
in any particular manuer, affords a conclusive presumption of right 
in the party ho enjoying it, domed from grant nr act of Parliament, 
liut less than twenty years 1 enjoyment may or tuny not afford such 
u presumption, accordingly ns it is intended with circumstances to 
•upport or rebut the right. So the presumption of a right hy pre- 
scription to a pew, founded on (png enjoy rnent, may be rebutted by 
shewing the time when the pew was originally built. Griffith v. 
Matthews, A T.*H. <39fi« N. ** A sent in a church may 1 h? an- 
nexed to a house, either hy a faculty or prescription; and from 
long uninterrupted usage a faculty tuay be presumed.” Per 
Puller, J., S. C. 

(4) Formerly, indeed, the omission of the word ancient was cured 
by verdict, iu cases where it was alleged in the declaration, quod 
luuum iq/errt censured, because from those words the court would 
iiiU'ud, that a prescription had Wen giveu in cvideqceMlosewcll v. 
Prior, Ld. Ravin. 39*2. Salk, 459* 4fi0. Corth. 454. So quod 
do jure viam habuit was Holden good after vt*rd»ct, without other 
words of prescription. St. John v. Moody, 2 Lev. 148. - 
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nine Kiw ", privy 1 , smith’s forge \ tobaccomill 1 , or the like, 
i$ actionable. The principle on Which the rule of law pro- 
ceeds is, sic ufare tuo, tot non la>das alienmn™, “ enjoy vour 
own property hi such a manner, as pot to injure that of an- 
other person. 9 ? It n*u$t not, however, be inferred, from the 
preceding remarks, that an action can^e maintained for a 
thing done merely to the inronktnicnct another, 

. The buildiftg a wail which mgrely Intercepts ffie prospect 
of another, without obstructing the light, is not actionable". 

So the opening a window, whereby theprivfcy of a neigh- 
m>nvis disturbed, is not actiomble*. The only remedy in 
this case is to build on the adjoining land, opposite to the of- 
fensive window. 

In an action on the case against defendant, for keeping 
dogs so near plaintiff’s dwelling-house’ that he was. dis- 
turbed in the enjoyment thereof, it appeared in evidence, 
that defendant kept six or seVtai ^inters so near plaintiff's 
dwelling-house, that his family were prevented from sleep- 
ing during the night, and were very much disturbed in the 
day-time. There was not any evidence given on tin* part 
of tlrf defendant, notwithstanding which the jury found a 
verdict for defendant. On a motion for a new trial, Lord 
Kenyon, C. J. said, “ I know it is very disagreeable to have 
such neighbours, but we cannot graut a new trial, Coses 
certainly of*this nature have been made the. subject of in- 
vestigation in courts of justice: I remeinlier a ease in 
Peere Williams*, ‘ where the plaintiff's house being so 
near the church, that the five o'clock morning bell dis- 
turbed her, the plaintiff caihe to an agreement with tlie 
churchwardens, that she should erect a cupola anil a clock, 
and iu consideration thereof the five o’clock bell should not 
be rung. This was considered. as a^good agreement, and 
the chancellor decreed an injunction to stay the ringihg the 
bell.* If the defendant continues tty: nusancc, and you 
think it advisable, you may bring a new action." iiule 
refused. 

An action cannot lie maintained for a reasonable use of a 
person’s right, although it may be to the annoyance of an* 

li Per Wrav, C. J., 8. C. a Per Wray, CJ . 9 fU*p, 58 . I>. Knowles 

a Jfooea v. Powcl, Hull. 1.16. .v, Richardson, 1 Moil. s*. 

‘k Bradley v. (Silt, Lilt*. 69. O Per Eyre. C. J. ex relatione Le 

1 Slynn r. Ifutcfcfoson, London Sit- Blanc, J. 3 Catnp. K. P. C h >. 
tiiiga, after M. T. 40 G. a. fi. B. p Street, clerk, v. Tugwell, ft. R.M.T. 
.Kenyon, C. J. MSS. 41 G. 3. Bfiiv 

m 9 Rep 59. ; % Martin ▼. Nulkin, 9 P. Want. «6«. 



Jf$»£NCE. 

other tdslfa butcher* brewer, Accuse b*s trails iiva conyg- 
nieni'JiWe T , 

^Fpr nusance in a public hijghwW, an action cannot b£ 
tpaintaiBcri, uidess there be special hud tfiereofc 

struction of the ptaintift 'e business', ofdmyiog hitn a little 
White it* a journey i* not such special damage a* wiUscfsttim 
an action; Iter the damage ought tb be direct*, and hot con* 
sequential; e* g. the dose o^a hotse,<fr some corporal hurt, 
aa falling* into a tmnch; Ac. (6) : and the party muni have 
used common *and ordinary caution^ If the immediate and 
proximate cause of damage be tl«e tinskilfulness of the plain- 
tiff, he cannot recover. As where it appeared* that some 
bricklayers employed by the defendant had laid several bar- 
rows full of lime rubbish before the defendant's door; the 
plaintiff was passing m a single horse chaise; the Wind raised 
a whirlwind of th\j lime rubbish, and that frightened the horse, 
which usually was very quffef; he started on one side, and 
would have run against a waggon which was meeting them, 
but the plaintiff hastily pulled him round, Mid the horse 
then ran over a Hint heap lying before another man’s door; 
by the shock the shaft was broken ; and the horse,, being 
still more alarmed by it, ran away, and overset the chaise, 
and the plaintiff was thrown Out and hurt It was holden, 
that ns tne immediate and proximate cause of the imury w*as 
the unskilfulness Of the drived, the action could not be main- 
tained. ** 

Whether tbe dfabiage stated be sufficient to maintain the ac- 
tion, ib frequently the subject of controversy (t>). 

The plaintiff declared*, that he was entitled to certain 
tithes, and that his direct way to carry them to his barn w as 
thiuugh a certain highway ; that the defendant had slopped 

e 

r Com Dlf action Upon the rate fur a Par Cur Carth. 191 . 

# * Per Cur. i*F»iucv. Part rich, Carl H t 

* 1 Ina* fill a * j* 191 . 

t iluUii > tirotro, 1 Etp. N. P C. y BotffrfieMr Formtrr, 1 1 Eatt, 60 
Ui. m««l »» U*ige %. MiIvk, B. R. a Ho*trv Adam,* Taunt, 4 ) 4. 

K.T. 55(1,3 4 Mattie tSrlw)tHioj. a Hart v. Bt»»ctt, I Junto, isti* 


(5) The grantee of an occupation wuy may maintain an at tion 
against the omiuT of the land over which the way leads for eb- 
at noting it, without proving special damage, although it appear 
tnnt Miih »av )m> v bten used by tbe public for T& the 3 rare and 
up*u:d*» Allen 1. Ormond, 8 EWt, 4. 

1*4 See an useful note oa this Subject by Durnfordf WilJes, 74. 
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ttpihe- highway by aditth and gate* efedfed ex tnuuverto 
rite ; and that by reason of such obstruction, he (the plain. 
iilF) was forced to cany his, tithes by a longer and mote dif- 
ficult way ; verdict for the plaintiff, and 5/. damage*, It 
W«s moved in arrest of judgment, that this being laid j n 4 
common highway,- the obstruction- was a common nusance, 
gad that therefore the action would w#Mi*i tptd 1 Inst 50. 
was cited; but it waarcaotved; by thegcdUrtji that the action 
, was maintainable; for they said; that this rale, ** that the 
1&im Will not lie for that which every one sutlers," ought 
rtotld be taken too largely ; in this case the plaintiff had 
sustained a particular damage; for the labour and pains 
which be was forced to take with his cattle and servants, by 
reason of the obstruction, might be of more value than tire 
loss of a horse, which had been holden to be sufficient da- 
mage to maintain such action. 

This case was recognised in Chichester v. Lethbridge, 
AVilles, 73. where the declaration was similar to the foregoing, 
with this addition only, that defendant opposed the plain* 
tiff in attempting to remove the nusance. 

M^here plaintiff declared that before, and at the time 
of committing the grievance, he, was navigating his targes 
laden with goods, along a public navigable creek, and that 
defendant wrongfully moored a barge across, and kept the 
same so moored, from thence hitherto, am) thereby obstructed 
the public navigafile creek, and prevented the plaintiff 
from navigating his barges so laden, per quod plaintiff was 
obliged to convey bis goals a great distance-over land, and 
was put to trouble ami expense in. the Carriage of his 
goods over land ; held 4 that this was sufficient special da* 
mage, for which .ah action upon the case would lie. 

Where there Is direct special damage an action oh the case 
lit* for not repairing* as well as for a nusance in a highway, 
if an individual is liable to repair ; butpt her wise, where t)’»a * 
county or parish is to repair thefttighway *. 

If the proprietor of tithes permit them continue upon 
the soil*, the land-owner may maintain an action, ami recover 
damages against the tithe-owner, for having suffered the tithe 
to remain on the land more than a reasonable time after it 
was set out, to the detriment of the herbage (7). 

■ • . , tt 

b Bote v. Mile*, 4 Masle fc Selwjm, <1 *. Men of Drvon, ? T. R. 

101 - & 6 / 1 * ■ 

| Inst. 5 <5. Ju f»4fc.) Ilargr*ee** c4. • Admitted, H T. R. 72 . 


(?) The !£ud owner may also distrain the tithe* damage feasant . 
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But this action cannot be maintained, if the tithe has not 
been duly set out ; *. g, if the tithe of wheat has been set 
hut in shocks or riders as they are termed in the north of Eng- 
land,' instead of being set out in the sheaf r as the common 
law requires : or if the tithe of hay has been set out in the 
swath, instead of being set out in the cock * ; or if it be set 
out in grass cocks without having bfcen hklded. 

In an action against the defendant for neglecting to take 
away the tithes of hay from the plaintiff's ground after the 
same Imd been duly set out, and notice given to defendant, 
by the plaintiff \ it appeared in evidence, that the tithes were 
set out from the swath into grass cocks, without any tedding 
or making of the same ; whereupotr Heath, J. non-suited the 
plaintiff, on the ground that the plaintiff ought first to have 
tedded the grass. On motion to set aside the nonsuit, the 
court of B. R. were of opinion, that Heath, J. had correctly 
laid down at the trial the common law principle as apphc&to 
this case; Lord Kllenborougti, C. X observing, “ the rule is 
for the rector to take his tenth part in that first convenient 
stage of the process, when the subject matter may he equally 
divided, and that is when it is put into grass cocks in the 
common process of hay-making : and it is agreed on all 
hands, that the usual course is for the grass to be lidded after 
it is cut, hi fore it is made into grass cocks. This may pos- 
sibly not fie necessary under extraonlinary circumstances of 
weather; but where that is so, it ought to lie shewn. Le 
Blanc, J. added, that the suhjict matter was not in a proper 
state to lie tithfd, until it came into grass cocks, in the ordi- 
nary course of the process of making it into hay; that is, by 
first turning over the swath, alter it has been cut, that the 
under side may be exposed to the action of the sun and air, 
which lie took to be teudirfg it ; and in that shite only (lie did 
not speak of extraordinary enses,) can it prdpcrly lx* put in 
grass corks. The same rule of law had been recognized in 
Bkuiey v. Whitaker* B. K. Jd. Geo. 3. That was an ac- 
tion on the case against the panxffi for hot taking away the 
tithe of tumip$ r ufter they Imd been set out r fhe turnips 
It ad been drawn to feed cuttle, *<uul ever)' tenth turnip was 
thrown aside as drawn, on a ridge opposite, for the parson. 

f ^hallrroit v. Jowle. u Ei»(, 9t>t. h* Newman iC Morgan, to E««t, s. 
g Mny« t. Wtilct, 3 E»p. N. C.C 31. 


mini, per Id. Kenyon, C. J. 8 T. R. 7 6. ; bat he cannot justify 
turning in hi* cattle on the land, and thereby consuming the tithe. 
William* v. !ada«i> 8 T. R» 73* 
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Thequestion was, whethfc# the tithe were properly rot out? 
the parson contending, that the turnip* ought to tie rot out ill 
heaps, or at least gathered into heaps for him. Mr. Justice 
Athhurit said, that in hay and com, the farmer must put it 
into cocks andsheaves for his own benefit, and therefore he 
shall do the *mie for the parson ; but that a&ian was not 
obliged to bestow more labour than the natiupof the thing 
required far the benefit of the parson; aud that this agreed 
with die cases. Mr. Justice Buller Said, that ho entirely 
agreed whb his. brother Ashhurst. That if die former put 
them into heaps for himself, he should do so for die {Arson; 
but if he did not db so for himself, he need not do so for the 
parson. That the rule >«f law was, that things should he 
tithed as soon as they were in a proper stale to be tithed ; the 
same was the case with hay and corn. 

In a subsequent, case of Rallhfrll, Clk. v. Ttappcs, G. B. 
Trin. 40 G. 3. 2 Taunt bb, from York assises, it appeared, 
that on the same day on which the grass was cut, the owner 
tedded it abroad, and on collecting it together again into what 
were in tliufccountiy called lap-cocks or foot-cocks, he set out 
every tenth cock. It was admitted, that die grass in that, 
state was not lit to put into a Mack, it was neither hay nor 
grass; and when the laud-owner's hay was again spread out, 
there was not room for the tithe owner to spread out his tithe 
to dry without treading on the hay of the land-owner : os 
much space, however, was left for spreading out the tithe as 
the ground that the tithe had grown upon. It was holden 
hy Lawrence, J. at the assizes, and afterward* by. the court, 
tliat the tithe was duly set out. It was adjud&GcLetso in the 
same case that the common law mode oT setting out the tithe 
of corn is in 'the sheaf, mid not intrac Shock 1 . 

There is another general rule on this subject which ought 
to l»c mentioned, via. that the tithe ought to la; so set out, and 
the nine parts left go long. that, the parson may have an «>p- 
portunity of judging by tlm view, wwglfer the tithe is fairly 
set out or not* (8). Corn ftiusl be tithed ii^the first conva- 

• • . , 

i ShtllrroMf . Jovlf, B. R. : ll. 51 G.t lc Admitted err Cor, hi Hillivdl f. 

1 3 Km, doi , S. t\ Tr*|»p«; tl T«uul. 


(8) The same point wwWlvertwl to in fthollcrof* r. Jmrle, where 
it (teemed to bo the opinion ot* the court, that after the JnYi«i-«»wiier 
had M_*t apart th& t<nti> sheaf, he ought to allow the uMiiAiiiiug nine 
sheaves to ntnain on the grouud a convenient time before he put 
them into shock*, in order that tlnsf tithemwncr might hat* Of* 
port unity of judging whether his tithe had been fairly set out* 
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niont state in which thc* v tithe ca&be collected after theoorfi 
is cut, which is in sheaves; and if the farmer adopt any made 
of tithing, Which excludes or abridges tbe t du? raeajos of the 
parson's comparing the tenth sheaf with, the other, nine, it is 
pad. <i i * *\ ** < £i» 

The corpmon law .does not require. #ny notice ,tothe par- 
soq, of tithe^eing intended to be set out, either, 0( predial 
tithes, or of epitnals * ; Put there may be a Special custom ^ 
quiring such a notice - ,, and notice should be given pi tithe 
having.J>een* set out pri^eusly-fo bringing an action for not 
removing it * 




il. By whom and against whom an Action for a 
* ^usance meat be, Maintained. 

Ir the nusanoe be to the damage of the feversionary' as 
well as the possessory interest, an action may oh brought as 
well by the reversioner; 0 as py the tenant in possession, and 
each will be entitled to recover damages commensurate with 
the injuries, whiph their respective lhterests may have sus- 
tained. '• 

If* thfe house, $!c. affected by the tinfijice he aliened', the 
alienee, after r&fwest made to remove or aba(e the nurance, 
maV'fnain^finan action ‘for the nusanefe*. 

^Twlantyn aimmon may join in an action to recover da- 
mages for a nusande? which concentf the tenements which 
they hbld in common, 1 111 ‘ 

The action may be maintained againstr,fhe person who 
erects Jhf nusance, or his alienee 1 * * 4 , who permits the nusance 
to be continued. If the party,, against whom a verdict in 
an “action of*th&kiftd < jhas been necaverecl, does not abate the 
nusance, anothar«6tion may.be*orou|ht for continuing the 
mraande, in Which the ju^ will* be directed* to give large da- 
tiiigtfS! ’ N. It is nspaf/m th^Tjret alfion, to givd riordihal 

1 iKuh Abr.643 tit Dkmfea (if.) pi. ]. u calve*. &A alaft Kftnp v. Filewbcd," 
B*dnW> M««ra,*Ct*ki SpmerMt 1 uEwt, 86S.*" . * t 

w Wf F- ywWtakS BsnyaSfli, ( 

n Admitted arg. 3 Burr. 189a. , 

o Bediftgaeld v. Onslow, 3 Lev. 209a 
Leadff vi.Btbtfb, 3 Vfila.’tbl. » A. . 
R.ioA-ac** 

p Pan ruddock'* Cate, 5 Rap. 101. «.< 
q 0Rap% 100* b. 


rfgawoytlie 
titba of lambs anljlfcltea, altar tbe 
llaiBbif bll sat them ootr Yardkt 
nr pWfl^Ur la for lunba, 11. for 
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dwisi«horiy,'whkh, heMfern,' ehptle the plaintiff to full 

tetwfe t’ 1 * ‘ 

Tinarff’lbf ^Srs'erected a ntfsance T , and afterwards made 
ah trader-iKate^o I. S. Tttfe Question was, whether, after a 
recovery against the first tenant for years for the erection 1 , ah 
aetfotf Wild life agaihst him foV the Cdntinuance,' after he had 
ihhdd Sm under-lease? F.tpcr cur. it lies; transferred 

ft with the original wrong, and hjs demise afiirfns the conti- 
nuance of it: h,e hath plso rent as a consideration for the conti- 
nuance, mid therefore ought toanstterthe damage it'occasions. 
VideWm. Jones, sy2. Redfeipt of rent is upholding, Cro. 
Jac. 373. 6 56. The action lies against either at the plaintiff’s 
election. » . , 

Case lies against tbejandlord of a house demised by lease, 
who, under his contract with bis tenants employe Workmen 
to repair the house, for a nusance in the house occasioned by 
the negligence of his workmen*. ’ 


III. Bvidphpe, Sfc, 

Tub plaintiff molfebe prepared to prove, his possession of 
the land, house, &cr4ffected by the nnsance, and the con- 
tinuance or erection of the nusance by the defendant, as the 
circumstances of the case may require, andsiao the loyhry 
thereby sustained. 

Where the? plaintiff complains y 6f an nyuiy to an, ease- 
ment*, it will o$ incumbent ou him funless»he can shew ai> 
express grant) to*carr^ his evidence of the condition of the 
land, &c. and the enjoyment of the right, as far back as pos- 
sible, in order to raise a prdumfitionp^nght by grant or pf&; 
scnption. % fi 

This action being, local in its nature, the nhsance must bd 
proved to hare beCnpjCDmmitted in the county where the 
venue is laid*. But ifas not necessary that the gravamen 
should be dcgcnbeii with aqy local certainty *. It is suffi- 
cient if the declaratioiiqjmnt out the gravamqn with certainty 
enough to enable’ the pendant to havejnorice'df it. 

f Hopewell r, Prior, Mlf, 460 . u apd trwcll Navi«tlow v. 

a l-esslie v. Pounds, 4 1 anot 64# 1 Douglas, s East, *1844 

I Peace's Ev>d 394* * i * deffwii^*-J>uacoipb«| 1 } 

9 >\an^ v Wsbb, j Taunt. K, , 
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The general issue to an action for a nusance is, not guilt v, 
under which every thing that shews that the defendant did 
what he lawfully might do, may be given in evidence (9). 

Hence the defendant may prove that the plaintiff gave him 
leave to do the act which occasioned the nusarfce*, and that 
it was done under that permission; for a licence executed is 
not couutprjUandable. ( 

y Wintqt v. Bitockwell, 8 Ea»t^3<)8. 


(9) 44 Evidence upon the g$ieral issue has of late been allowed in 
piany rases, which in former timei* wogld^iot have been admitted*” 
lVr King, C 1 . J. Anqn. C. B. E. 4 Geo. It Com) n » K. 274. 
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CHAP. XXXI. 

i 

ir»jii 

PARTNERS. 

j K 

I. What is necessary to constitute a Partnership . 

II. How far the Acts gf one Partner are binding on 
his Co-parfators. 

1 If. Of Actions by and against Partners . 

I V. lividence. 


I. What is necessary to constitute a Partnership . 

In order to constitute k complete partnership, ns well be- 
tween the parties as in respect to strm^^ who may deal 
with them, a communion or participation of profits and loss 
is essential. T lie-shares of the parties must be joint, though 
it is not necessary that they shoujkl he* equal, If the par- 
ties be jointly concerned m the purchase, they must also bo 
jointly concerned in the future sale, otherwise they are not 
partners. 

A. for himself and h*s two partners* fw ho w ere general 
merchants), BI 1 for himself and partner (who wcie oil mer- 
chants), C. for himself and son (who were also oil mer* 
chants', agreed to purchase jointly as muih oil as they 
could procure, on a project that toe price of that common , 
dity would rhe. X wa9 to be the ostensible buyer, awf*L 
the others were to .share jn his -purchase, at the same puce 
which he might givi^ A . and Co. were to have a half, *B. arn^ 
Co. a quarter, and C. T and Co. the repairing Quarter. In pur-^ 
suance of this agreement Jk* and Co. ordered a broker to buy 
quantities of oil. *Tfoe broker accordingly bought sev^ial 
ship loads, and amoifg the rest*a ship load fr6m the plaintiffs^ 
To some of the vcndois, (notylaintitfs in this action,) B. and Cap 
and C. and Co., during the" treaty, declared it to be a coiqf 

a Coupe and nttycfrg r. Eyre au 1 oiler*, I II 1U. 37, 
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flion concern between them and A. a n4 Co,; but, with respect 
to the plaintiffs, the purchase w& made in the name of >A.- 
and Co. only, ‘without any notice that the other defendants 
had any concern in it; The majority of the court, viz. 
Heath, J., Gould, v J., and Lord Loughborough, C* ^>yejre of 
opinion that B. and Co. and C* and Co. were tipt, tb oe con- 
sidered as partners with A. and Co., on thp gitmikj that) 
there was no communion of profit and fdsa.- Each party 
was to have a distinct share 6t the whole; the one to have 
no interference w ith the share of the other, but each to ma-j 
nage his share as lie judged Th6 profit or loss of the 

one might he more or less tip* that of the Other. This was 
a sub-contract, by which was tb h§ understood a dontirac^ 
subordinate to another contract, made or intended to be 
made, between the contracting parties pn one part, or some 
of them, and a stranger. At and Co. were the only pur^ 
chasers known to the plaintiffs; entire credit was given to 
them alone. The contracts made with the other merchants 
were not admissible evidence in this cause, except to prove 
a fraud, if the facts had gone that length ; namely, that the 
house) of A . and Co. as a wiling house, was to stana forward 
in order to protect the other defendants, who, by such 
means, might have the benefit pf the speculation, if it proved 
fortunate, withgu^ sustaining any loss in the event of its 
failing. No such^wdence had been adduced ; on the con- 
trary, it appeared, that the objection made by ..the other 
vendors to the firm of A. and Co. was, “ that they were un- 
known and new in the trdfa" V^ilson, J. differed in opinion 
frqmr the rest of the court, observing, that although the corn 
tract was actually made between the* plaintiffs and A. ami 
Co., yet if the other defendants were jointly concerned in it, 
they ought to be responsible, as much as if they had person- 
ally contracted ; that they .were so concerned, sufficiently 
appeared from the contracts with the other merchants, and 
their own declarations ; tljese he thought were proper to be 
jjiven jin evidence* being against themselves.* 

A father established in business*, on his son’s coming of 
»age, told him, he should have a share in it/and held, him out 
^to the world as his partner: the soil a<#fed as such for seve- 
ral years* but the particular share which the son was tq 
have was not settled; it was h olden, Htat as there was a 
partnership as bfetw^gn the parties and tjqie r£$t of the world, 
it he presumption of law was,* that thejnwere partners inter 
}Jk. That this presumption not having been repelled, the 
'son, though not entitled to a moiety, was entitled to* a shdff 

** * 2 ^ 0 , * -■ 

y Pepcocfc T. Pe*c<tt|c, 9 VwfpZW. V. C. .45 
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of profits : blit it^as lteffHo^thte jury lo consider wliftt wdsf 
a fair and iqftt proportion Ibfthe mtRfertQ give, and the spn 
to e*pecf:*the juiV fouftd that tbe'sbn was entitled .to a 
fourth phrtpf m profits. 

In reject of creditors* be’^ho tak^s a, moiety pf aU the’ 
profits in^finitefy, shall, by operation of law, to, mack lujbU; 
to jo^ses^lossea^se; upon the principle, thap by taking a 
part of the profits, he tikes fronjLHte credito^a pa^^f that 
fund* which Js the proper seQutity ,t<? them for the payment 
of their debts, 

A. and*®, shipftgbnts at d}ff$$nt ports*, entered into an 
agreement to share, in certain proportions, the profits of their- 
lespective commissions; and the discount on tradesntenk 
bills employed by * them in, repairing the ships concerted do 
them, & c, It was, however, expressly stipulated, between 
A* and,B., that they were not to be smsweiablerfbr each* 
other’s losses. Jt,was holden, that although# with respect to 
each other, these persons were not to be considered as part- 
nerp under tills agreement, yet they had made thems&yes 
su<?h with regard to all persons with whom either cantijtcted 
as a ship-agent ) 

The distinction taken in tlie preceding casfc as to an agree- 
ment not constituting a partnership as b^tWfceri the parties 
themselves, though it may have that effect, 3 quoad third par- 
ties/was recognised in the following case: A. having neither 
money nor credit 4 , offered to B. that if he would order With 
lnm certain goods to be shipped upon an adventure ; '\thntf 
piofit should arise from thctoi % B should have half for kf# 
trouble; B. having ‘lent his credit on this contract, and or- 
dered the goods on their joint account, which were? furnished 
accordingly, *aud afteiwaids paid for by B. alone; it was 
holden, that B. was entitled to recover back such payment in 
assumpsit against A., who had not accounted lo lum* for the 
piohts, such contract not constituting a partnership as be- 
tween th. mstives, butronly an agreement for a v *cO#npeimtion 
for trouble and c edit, though B. weie liable a9 a partner lo 
third person's cred.tois. 

A. B. and C. the proprietors of a stage-coach dividing the 
general profits of the concert^ agiced*that they should each 
work*tle coach a stage witlrtiorses, their ate piopeily, 
and maintained respectively at their separate expense; it 
was holder^ that B, and C. Were not jointly liable as <o-part- 

S 
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WSngh Oil tn % | H. BL£35. \ » « <B*i ton 
Hisktth i. Blnutliitrd, 4 BsaU ui » Taunt 
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v Clu’-fion aifd others, 

4y. 
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nets with A. for the pricJS ot hay -furnished at A.’s request 
..for the use of the hones which' were his separate property, 
but were kept by him for die purpose W working the coach 
the stage allotted to him under the agreement N*- It did 
. DOt,appf&r in what manner, upon an {jqjusttpent^of the ac- 
counts, the hay furnished ,fo the different fc$r*e* was paid 
. for; whether as part of the general outgo ihg^ of separately 
by each party, * \ * 

•A. was employed by B. f tq sell-goods, and w^s to rece'ive for 
'll is trouble whatever money heleould procure for them beyond 
a stated sum; this was hofden noj to constitute a partnership 
between A. and B.< as to these mods. So where A. having 

E urchased two bullocks*, put tram -to depasture upon the 
nds of B., under an agreement that, after they bad been 
Bitted, the profit to be made upon the resale, above a cer- 
tain sum (at which A- then valued the bullocks), should be 
Squally divided between A, and B. It was holden that A. 
and B. were merely partners in the profits, and that this was 
a lhode of paying B. for the pasture; consequently A* might 
maintain an action in his own name, without joining B., to 
recover the price of the bullocks from a person to whom he 
had sold them. So where there was an agreement between 
A.,*the sole owgper of a lighter, and B. a lighterman*, that B, 
in conaideretion. > 'Of working, the lighter should have halfhp ' 
gross earnings. Lord Ellenborougn was of opinion^^C !»' 
this was only a mode of paying B, wages for his labour, 
and differed from a participation of profits and low, it did 
not constitute a partnership. So an agent who is paid by a 
proportion of the profits of the adventure, is not tberetore 
a partner in the goods 1 . 


1I-. How far tlu Acte of oye Partner are binding on his 
Co-partners. 

A general partnership' agreement*, though under seal, 
does not authorise the partners to execute ideeds for each 
other, unless a particular power be given for that purpose. 
But although one partner cannot wna the otfup partners by 

t Benjamin v. Porteua, a B. Bl. 590 . h Dry if! BonreH, t^Cunp. N. P. C. 
g Wish v. Small, Devon Spring AtSj 399 . 

isos, coram Thornton, B. 1 Camp. I Meyer r. Sharpe, s Taunt. 74 
N. P C. 331. k Harrison v.hdnot and others, 7 

. T.B.S07. 



dfsd„: Without so urtbori^fcf #ed. yet in mercantile tarns* 
actions, hi, drawing ap4 w^feftad bNlzjjjbf exchange, it never 
was dp&bt®!, but that one partner mightijihd rtie rest*, ev#» 
without weir knowledge 08 assent 'A new partner, how- 
ever. cwmqfc.be bound in this manner fpr 4 an old debt incur* 
red by £ m dtfier partners, befere the new partner was taken 
intofibe ftrn& this ma established in the case of Sheriff ' v. 
Wilks, l'East," 48. There the plaintiffs had sold a quantity 
of porter to A. and B., who Were then partners, which 
porter was entered fir the plaintiffs’ books in the names 
of A. and B, and the suite was afterward* shipped #>r 
the. West* Indie%%uid the defendant Q. paid the snipping 
chargfea. Six months afterwards C. became a partner with 
A. and ®*» an( i contifttreS so for a few months, when their 
partnership was dissolved, , The defendant B., previous to 
the dissolution of the partnership, -sent to the plaintiffs* a 
memorandum or calculation, in ms own' band-writing, of 
certain deductions, claimed by him -in respect of the porter. 
The plaintiffs drew a bill upon the defendants for the balance. 
This bill was accepted bV A, in the partnership firm of all 
the defendants, by his subscribing thereon* “ Accepted, A. 
and Co.” ‘An action having been brought by the plaintiffs 
against At B. and C. upon the acceptance ; and A. and C- 
having been outlawed*. B. pleaded' the gemd issue 1 it was 
holden, that the plaintiffs could not recOV&E, Le Blanc, J. 
observing, M that this case must be determined in the same 
manner as if C. had pleaded to the action. It seemed admit- 
ted, ttyt if one of several partners pledge the partnership 
fund for his individual debt, that would not bind the rest. 
And he saw no difference between the case of (me, and the 
ease of two, of several partners pledging the joint fund for 
their individual debts, which was the case before the court.” 
The point above alluded to by Le Blapc, )„ via. that one 
partner cannot pledge the security of another for his own 
private debt, appears, to have been expressly decided jn two 
cases referred to by ’Mr. East, in a >nqte to ti)8 fbmgdfag 
decision, viz. in Gregson and othere v. Hutton and another, 
B. R. E. 82 Geo. 3. and in hiarsh v. Vansommer and another, 
London sittings ‘after Mich. v T. 1786, cor. Bullet , }. See 
also Swan v. Steele, ante, p. 290. 

Whhre 01 re of several partners" 6tanmits an act of bank- 
ruptcy, whifcn is afterwards followed up fay a commission 
and assignment, he fids no longer any property in the part- 
nership effects '; but the property is, frpm the time of such 

1 See ante tit. fallf. bfExch. , ' ^ m Bayley, J. JO E»»t, 4«6. 
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act of bankruptcy, in his assignees by relation, and iu the 
solvent partners. ■ < 

It mtji/ be observed, that the general authority of one 
partner to draw bills or promissory notes to charge ano- 
ther is only an implied authority 11 : and conseqiipntly that 
implication* may be rebutted; for it is not essential to a 
partnership, that one partner should have power to draw bills 
and notes in the partnership firm to charge the others ; they 
mav stipulate between themselves that it shall not be done ; 
aha if a third person, having notice of this, will take such 
a security from one of the partners, he shall not sue the 
others upon it, in breach of such stipulation, nor in defiance 
of a notice previously given to him by one of them, that 
he will not be liable for any bill or note signed by the others. 

If one of two partners commit a secret act of bankruptcy 0 , 
the other partner may, for a valuable consideration, and 
without fraud, dispose of the partnership effects; and 
though he * himself afterwards become bankruptythe as- 
signees, under a joint commission, cannot maintain trover 
against the bona Jidc vendee of such partnership effects; 
and the same rule hpWs, although the solvent partner knew 
of the bankruptcy ; for even, iu such case, the solvent partner 
may dispose of partnership funds in discharge of a debt due 
from the partnership, and though that partner afterwards 
become bankrupt, money had and received will not lie 
against the creditor at the suit of the assignees of both**. 
Where one of two partners* 1 , with the intention of gh eating 
the other f goes to a shop and purchases articles such as 
might be used in the partnership business, which he instantly 
converts to his own separate use, if there was no collusion 
between him and the seller, this is to be considered as a 
partnership transaction, and the innocent partner is liable 
for the price of the goods, without proof of any previous 
dealings between the parties. 

One of two partner® drew bills of exchange in his own 
name, which he procured to be discounted with a banker, 
through the medium of the same agent who had discounted 
other bills drawn in the partnership firm with the same 
banker ; it was liolden that the hanker had not any remedy 
agaiust the partnership upon the bills so drawn by the single 
partner ; because they dia not appear to have been drawn 

ii Gallwayv. Matthew and another, 10 at Serjeant’s Inn before M. T. 57 

Last, Sev Duncan v. Lowndes, G. 3. 

:i Camp N.P.C. 4 /S. q itond r. Gibson and anothci, 1 

» Vox v. H anbury, Cowp. 449. Camp. N. P. C. 185 . 

p ilaivey v. Crickett, 0 . K. Siftings 
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for and on account of tM partnership. And although the 
proceeds of these bills had been applied to the use of the 
partnership, yet the court held*, that the partners were not 
liable as for money lent, inasmuch as the transaction was 
originalljf^roere matter of discount, and advance of 

f money td 'tbe partnership^ taking the bills as a collateral 
security. But where one of several partners, with the privity 
of the others, draws bills of exchange in his own name upon 
the partnership firm, in favour of persons who advanced him 
the amount, which he applies to the use of the partnership, 
although the partners are not jointly liable on the bills, they 
may be jointly sued* by the payees tor money lent. 


III. Of Actions by and against Partners. 

If three partners (two of whom reside abroad* and one in 
England) be sued for a partnership debt, and the partner re- 
sident in England appear to the action, but refuse to appear 
for the paifhers resident abroad, the sheriff, under a distringas 
against the two partners, may take partnership effects, though 
paid for by the partner resident in EilglanAalone, to whom 
the partnership was legally indebted ; and the court will npt 
relieve him against such distress. 

In an action by partners for the non-performancc of a con- 
tract entered into with the partnership, it is essentially neces- 
sary that the action should be brought in the joint names of 
all the persons of whom the partnership consisted at the time 
the coutract was made (1), otherwise the parties suing will be 
liable to be non-suited for the omission of tllcir co-partners 
(2). The same rule formerly held with respect to actions 

r Er.ily v. T.yr, ir» East, 7 . t Morley v. Strombom Si al., 3 Bos. Sc 

s Denton v. Rodie, 3 Camp. N. P. C. Pul. ‘234. 

493. 


(1) Subsequently admitted partners, though under an agree- 
ment to share in profit and loss, from a tithe antecedent to the con- 
tract, ought not to be joined. -Wiisford v. Wood, I Esp. N. P. C. 
180. Lord Kenyon, C. J. 

(2) ,ln one case, where an action was brought in the names of 
two persons, with whom the defendants had dealt as partners, and 
it appeared* that at the time of the contract there was in fact another 
partner, who had, however, withdrawn his name from the firm, but 
still continued to receive part of the* profits; although it was ob- 





}M* 



person* cbnatituting the firm with which they bad rad deal- 
mga. Oo this ground the rule Was 'departed item in the time 


g ' Hed that the dormant partner ohght to have been joined. Lord 
j reported to hare refused to nonsuit the plaintiffs 
tWk nod another v. Pollard and another, 2 Esp. N. Po <2. 468. 

So where in an action * brought by A. for goods sold and delivered, 
t appeared that B«, who proved the delivery and value of the goods, 
was the principal manager of A.’ajtmde* und that he received Jbr 
is services a certain samry, and besides 1 that, a certain proportion 
> °5 ^ profits df tne jpteintMPB^hOle trade, and inclusively 
on the profits of the demand* in question 1* it wat holden, that A. 
might sue alone, anddhat it waa not necessary .that B* should be 
imried with the plaintiff. ^ So where an action was brought by 
SJawflaant. a bookseller, against the printer. Tor not insuring the 
T ravels of AnacharaisJ and It appeared that several other book- 
sellers, and amongst them Evans, a witness, had a share in the 
JT°I but ,na8much 118 Evan * had never contracted with Gillett, 
"T awt, J aii was the Only ostensible man, the court held that he 
was the Only proper plaintiff ; and with good reason, for the only 
Acting partner might owe much money to the defendant, which the 
defendant might set off; but if the plaintiff and the dormant part- 
*. * that debt of the acting partner could not fife set off. 

I here is a material distinction between the case where partners 
are defendants, and where partners are plaintiffs: if you can find 
4iit a dormant partner defendant, you may make him pay, because 
he has had the benefit of your work $ but a person with whom you 
nave no privity Of communication in your contract, shall not sue 
you. But where a merchant, carrying on trade on his own 
separate account, introduced into his firm the name of a clerk, who 
did not partake in the profits of the business, but continued to 
Ellenborough held!, that in an action 
®P * b,u exchange, payable to the order of this firm, the 
clerk, ought to have been joiued as a plaintiff, for he was to 
he considered m all respects as a partner as between himself and 
the rest of the world J that where the name of a real person 19 
introduced with his own consent, it is immaterial what agreement 
theiw may be between him and those who share the profit and loss 
-a-they are equally responsible, and the contract of One is the con- 
tract of all. 


* v. Arefabowfo^s Taint. 994. 

t c, if? Mansfield, C. J., 9 Taunt. S3*, 

t Guidon v, Robson, 2 Camp. R. p. c. 309. 
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of Lord Mansfield, and i$ was then kid down that 
should be peVmitted to take advantage of this objection by a 
plea in abatement only. The rule laid down by Lord. Mans- ‘ 
field has been acted Upon ever since, though the Court of 
Common Fleas have lately manifested a strong disposition to 
revert basic to the aflfcient rule. The liability of the parties 
depends Upon their being partners at the time when the con- 
tract is made', and a dormant partner cannot set up the plain- 
tiff’s ignorance of bis being a partner, to obviate such liabi- 
lity. But in a case where there was a stipulation between 
three persons who appeared to the world as partners*, that 
one or them should not participate in the profit and loss, 
and should not be liable as a partner, it was-nolden, that he 
was not liable as such to penons who, had notice of t his «. . 
stipulation. ‘ “ 


Acts subsequent to the time of delivering goods* on a 
contract, may bin admitted as evidence to shew that the goods 
were delivered on a partnership account, if it were doubtful 
at the time of the contract; but if it clearly appear that no 
partnership existed at the time of the contract, no subsequent 
act by any person, who may afterwards become a partner 
(not even an acknowledgment that he is liable, or his accept- 
ing a bul of exchange drawn on them as partners for the very 
goods), will make him liable in an action for goods sold and 
delivered, though he will be liable in an action on the bill of 
exchange. 

It is incumbent on persons dissolving a partnership*, to 
send notice of such dissolution to all the persons with whom 
they have had dealings in partnership. The Gazette of itself 
is not sufficient notice of such dissolution. It seems, how- 
ever, that in respect of persons who had not any previous 
dealings with the partnership, an advertisement in the Ga- 
zette Would be sufficient notice of the dissolution, so as to 
prevent such persons from recovering against the parties who 
constituted the firm originally, upon a security given by one 
of the parties in the name of the firm, after such notice 
* 

t Sec Ld. Kenyon's option in SsriUe x Seville ▼. Robertson, 4 T. R.7»* 
v Robertson, 4 T. R. 795 . y Graham v. Hope, Peake's N. P. C, 

v Alderson v. Pope, 1 Camp. N* P~€»' 194. See also Gorham T» Thomp- 

404. I>. i J®P» Feakt’a N. P*G»49. 
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of dissolution*. Bankers ought* regularly, tojjive notice 
6f a change to the firm, by a circular letter ; but such 
change may also be notified by an alteration of the name 
in the printed cheque ; and persons who have used the new 
cheques cannot take advantage of the wapt of a more express 
notice*. a 

Assumpsit for goods sold anil delivered 1 *; -The plaintiff's 
witness swore, that the defendant and I. S. were partners in 
trade, and that these goods were sold to them in partnership. 
The defendant culled I. S. to proye that the goods were sold 
to him, and that the defendant had.no concern* in tlie'pur- 
chase of them* otherwise than as bis^servaut. Lord Kenyon, 
C. J., “ He is not a witness to prove this, for he cotqes to 
.cieimt Uieactkm^of *Jbe nlaj 

^itocftta Mtnsl 
*a <)f ^h^^osts tfr4m 

^jfjn ^irartiwrftoafnut one partner', if. ttffe pMMi j n*a 
^pnrtfcularof his BtindlMfnnd t IftTTle f ?' fttfku 
ship in abatement* if the defendant proves any of the items 
to have been furnished bn the partnership account, he will be 
entitled to a verdict, although the plaintiff should be prepared 
to prove that some of the items were furnished on the credit 
of the defendant only. 

In an action against the drawers of a bill of exchange* 1 , 
purporting to be drawn by a linn upon one of the partners 
constituting the firm, if It be proved that the bill was ac- 
cepted by suc h drawee, this will be sufficient evidence of the 
bill having been regularly drawn ? and further, it is not ne- 
cessary, in such case, to prove that the drawers received ex- 
press notice of the dishonour of the. bill, because this must 
necessarily have been known to one of them, and tin* know- 
ledge of one is the knowledge of all (3). 

To establish a partnership between two defendants®, a ver- 

a Godfrey v. Ttirnbulk and another, c CoUan & al. t. Selby, 1 F.sp. N. P.C. 

I E*p. N. P.C*. 371. 45a. 

a Rarfoot V.Guudall, J Camp. N. P, (’. d Porlhouae v. Parker, lCnmp. N. P.C. 

147. t»*. 

k Good acre r. Ilreatne, Peake's N. P. C. e Whately v. Menhetm 4k anr., t Esp. 

174. N.P. C.tios. 


( 3 ) See Alderson v* Pope, I Camp. N. P. C. 404 . 11. where it 
was liotden hv Ld. Kllenltoroiigh, C. J.» that notice to one member 
of u fiym, w tn notice to the whole partnership. 


n Ufl’’ h^uvwho is proved 

Ijy dj^Sa gmag t*Bi e preseut^de- 
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diet on an issue directed out of a court of equitv, to try whe- 
ther the defendants were partners, and for what time, on a hill 
filed by ‘tone of them against the othef, is admissible evidence 
to establish a partnership, the verdict having found them to 
be* s qt# * , ' 

A pirfson who suffers his name to be used in a firm*, al- 
though he thereby makes himself a partner to the world, jet 
if in fact he is not so, nor has* any share in the protits, may' be 
a witness in an adtibn brought by the other parties in the firm, 
for goods sold and delivered, 

A father who holds out to the world that his son is his 
partner, and who sends bills, and signs receipts in their join! 
names, in an action brought in his own name, is not pre- 
cluded from shewing that his sou is not a partner*. 

When a partnership is dissolved 1 *, it is not dissolved with 
regard to things past, but only with regard to tilings future. 
Hence an admission made by one of two partners alter the 
dissolution of the partnership concerning joint contracts, 
that took place during the partnership, is competent evidence 
to charge the other partner. 

If .one of several partners promise individually to pay a 
debt, without making any mention of his partners, such pro- 
mise is conclusive evidence that the debt was due from him 
individually, and not from the partnership, and he will not 
he permitted to shew I hat it was due joint Iv from himsell 
and his partners 1 . 

f Parsons v Crtwlcy, *i E*p N P.C. li Wood \ flraririick, I Tmiutmi's It. 

1Q«I. l.or<l Eltriitiarmigh, O. J. 104 . 

g Olossop \. Column, l Staik. N. P. C. i Miiirjy v. Somcr* itlcyj Cmup N.P C. 

V"- V'J u 
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CHAP. XXX! I. 

QUO WARRANTO. 

, I. Of the Origin and Nature qf^Quo Warranto 
Informations , and Stulhles relating thereto , 
viz. Stat. 4 and 6 tfc df M. c. 18. and 9 
Ann. e. 20 . — Proceedings against the City 
of London in the Time of Charlie the 2nd. 

II. In what Cases the Court will grant an Infor- 

mation in nature of Quo Warranto. — Of (fie 
Corporation Act, Stat. 13 Car. 2. Stat. 2. 
C. 1 . — 5 Geo. 1. c. 6. Test Act, 23 Car. 2. c. 2. 

III. Of the Limitation if Time for granting an 

Information. 

IV. Of the Construction of Charters , and of the 

Operation and Effect of a new Charter. 

V. Bye-laws. 

VI. Of the Inspection % of the Records of the Cor- 
poration. 

VII. Of the Pleadings. 

VIII. Evidence. 

IX. Judgment. 

1. Of the Origin and Nature of Quo Warranto Infor- 
mations, and Statutes relating thereto , viz. Stat. 4 
and 5 W. Sf M. c. 1 8. and 9 Ann. c. 20. — Proceed- 
ings against the City of London in the Time of 
Charles the 2nd. 

THE ancient writ of qup warranto (1), whence the infor- 


(1) See the form in RasUl's Entr. 540 f b. ed. 1670. where the 
writ appears to have been prosecuted by the king's attorney-gene. 
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nation of the present day derives its origin, was in the nature 
of a writ of right for the king, against persons who claimed 
or usurped any office, franchise, liberty, or privilege belong- 
ing to the -crowns to inquire by what authority they main- 
tamed tbeir claim, % order to have*the right determined. The 
judgment on this writ was, that the -franchise capiatur in 
***** otomini *ig(s (<). This writ having fallen into disuse, 
on account of the delay With which it was attended, a more 
expeditious mode of proceeding has been adopted, viz. an 
information filed by the king's attomey*general, in nature of 
a quo warranto, in which the person usurping is considered 
as an offender, and consequently punishable by fine. The 
court, however, will imt extend this remedy beyond the 
limits prescribed to the old writ ; and, as that could only be 
prosecuted for an usurpation on the rights or prerogatives of 
the erown, so an information in nature of quo warranto can 
only be granted in such cases*; and upon this principle the 
court reuised to grant an information to try the validity of an 
election to the office of churqh-wayden. 

By stat. 4 and 5 W. & M. c. 18. it is enacted “ that the 
cleric of the crown office shall not, without express order of 
the court, receive or file any information for trespass, or other 
misdemeanor, or issue any process thereon, before he shall 
have taken &c. a recognizance from the prosecutor to the 
defendant, in the penalty of 20/. to prosecute with effect ; and 
in case the defendant shall appear and plead to issue, and the 
prosecutor shall not, at his own costs, within one year after 
issue joined, procure the Bame to be tried*, or in case the 
defendant shall have a verdict, or a noli prosequi be entered 
by the informer, the court may award the defendant costs, 
&c. unless the judge shall, at the trial, certify that there was 
a reasonable cause for exhibiting the information, and if the 
informer does not pay the costs taxed within three months 
after demand, the defendant shall have the benefit of the re- 
cognizance to compel him.” Although the words of this 
statute relate only to informations for trespasses, batteries, 
and other misdemeanorsfiyet it has been holden to extend to 

a R. ». Shepherd, 4 T. R. 38). R. *. b R. *. Howell, Ca. Temp. H. 847* 
Uawbeny, Sir. 1196 . S. V. 


ral befolk the justices in Eyre, who were empowered by stat. 18. 
Ed. I. stat. «. s. 2. (A. D. 1290.) to determine pleas of quo war- 
ranto. Sees Inst. 4&7t 
(2) See Hast. 840. b. 
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fofdrmations in nature of cfuo w&rranto, to try the right of 
usurping on ptiblic, franchises ; consequently such informa- 
tions cannot be filed without leave®, nor caiy)rocg$s be issi^d 
thereof without a recognizance 4 , and thjpdefefcffont js en- 
titled < to' costs in the cases provided for by the?fcpile/hJf 
for as the recognizance extends, that is, Jb 30#%^inot 
farther® (3)* 

iff le usurpation o r office^ and fratichisps in Corporations 
constitutes the principal grouud for ^applications to the court 
for this kind of information. Jfy A 4 — 


lie common Jaw, such 
yaforoseciition at the 
ally between party and 


usurpations could be puhished onlj 
king’s suit, though the dispute wen 
party \4). To remedy this inconvenience, it was' enacted, 
by stat 9 Ann. c. 20. s. 4. that, 44 in case any person shall 
usurp, intrude into, or unlawfully hold, and execute any of 
the said offices or franchises (5), the proper officer of the 
court {O'} may, with leave of the respective courjte, exhibit 
informations in the nature of quo warranto, at the relation of 
any person desiring to prosecute the same ^and who shall' be 
mentioned in the information to be the relator,) against the 
person usurping, and proceed therein as is usual in informa- 
tions in the nature of a quo warrantb, and if it shall appear 
to the courts, that the several rights of divers persons may 
proj>erly be determined on one information, the? courts may 
give leave to exhibit one information against several persons ; 
the parties prosecuted are to plead the Same term or sessions 
in which tlie information is filed, unless farther time be al- 


c Per Lord llardwkkc, C. J , It. v. e Lv. Howell, C.T. II 349 . S. C. at 
Howell, C T II U48 vUWtur, under the £Mune of ft. v. 

d II v. Msvor of Hertford, Curth. S03. Mfervou, Sir. 104^ v. Filewood, 

Salk. J7U. B.T. It445. R V. Brooke, 3 T.R. 197 . 


(3} The ground of the decision appears to have been that such 
usurpations are misdemeanors. See C. T. H. 248. 

(4) In informations at Common law, there is uo relator. 

(6) i. e. the offices of mayors, bailiffs, portreeves, and other of- 
fices within cities, towns corporate, boroughs, and places (that is 
places of the same kind wifo those before enumerated, see 5 T. 11. 
379 .) in England and Wales, and the franchises of being burgesses 
or freemen. See the preamble. *• All corporations consist of offi- 
cers and freemen. Tnis statute was meant to extend to both.” Per 
Lord Mansfield, C. J., in R. v. Williams, t Bl. H. 95. 

(6) Court of King's Bench, courts of sessions of counties pala- 
tine, or courts of grand sessions in Wales. 
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lowed by the court, and thl prosecutors arc to proceed with 
the meat convenient speed. 

*<&By the 5th section, the courts are authorized to give judg- 
gjgifit ofedpfter agfjnst, and to tine the parties, it* found guilty 
drth^PPrpation^Hnd’ to award cost^ to the relator, but if 
jn^^hu be giv^h for the defendants, tlien the court may 
award costs pgiunsrtlie refator. 

Before the statute of Queen Ann. ft private person could 
not interpose in quo mnrdkto; the crown only, oy the attor- 
ney-general, could file such informations ; but, although this 
statute give| liberty to ffl^Such informations at the relat ion of 
a particular person, wife is made liable to costs if there be 
judgment for the defondant, yet they must be filed with leave 
of the court*. The courts will not stay proceedings until the 

K ‘ rosecutor give security for costs, On the ground that the rc- 
itor is in insolvent circumstances, where it appears that he is 
a corporator, and no frauji is suggested*. 

It was observed by Wiln\ot, J., in U. v. Trclawncy, 3 Burr. 
1 6*16*. that the two acts of ^parliament (of 4 and 5 VY r . and M. 
c. 13. and 0 Ann. c. *20.) relate to quite different objects, and 
are tile reverst', of each other. The former returns the cleric 
of the crown in the court of King’s Bench from exhibiting 
or filing informations without learn of the court, in casts 
where ail. the king's subjects might, before the making of 
that act, have fnade use of the lung’s name, without a uch 
leave, 'flu: latter lets in every prison who desires it, to make 
use of his name in prosecuting usurpers of franchises; 
whereas, before, no st/bjei / could have done so ; but it pro- 
vides, that thf.se informations (as well as those for misde- 
meanors) must be under thcfleavc and discretion of the court ; 
and the court ought not to give such leave without t»u(»icient 
n usoti. 

The court will make the rule absolute, although thepaify 
after rule obtained resigns the odicv, and his resignation is 
accepted h . 

The stat. i) Ann. r. *2(X only regulates the proceedings on 
informations against indi\ iduals 1 usurping o.hres or fran- 
chises in corporations ; it does not extend to a private com- 
pany 11 ; and, consequently, in other <ases where the informa- 
tion at common law is exhibited, advantage cannot be tal* ti 

+ 

f Per Lfal Mfinuftrltl, C J., *u B.e. i It r Corpora Mm of Curmaithen, 
'I irtawncy, H . 5 Hew. S. 4 Bulr, 8(^ 

g H. v. Wynne, a Maitifftfe Selwyn, k Horn v ( •itlmT romp, B. ft I’ 
346 yt» 2 . MS 

4a K.%. W'arlow , Q .UaiiV k Silt»)u,7i. 
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oftiie foregoing provisions, Inthe information at common 
|here is not any relator but the addition of a relator to 
an information at common law may he, rejected as turpju- 
'•age*. OoSbti appear to have been enterfbmea, 4 vtrhether in 
the common-law information a judgment^ oust# Cwukhbe 
given. In R. v. Mayor, of Hertford, -I^-RayaSNfefi^ 
Holt, C. J., apeaks of tbil as the-j>rope#Jrm of 
In R. v. Bennett", Trin. 4 Geo. 1. thejudgts were ejgtfa^r 
divided on. the question ; but in R^ v. Rinsonby, M. SO p. S. 
Say. R. 245. it was solemnly determined, that, unless the 
case of the person found guilty be jtithin die statute, judg- 
ment of ouster ought not fo be gm|j$V It has also been ex- 
pressly decided, that, unless the Cose be within the statute^ 
judment for costs 0 ought not to be given. 

The preceding remarks will, be found material. Inasmuch 
as there are many cases not mentioned in the statute, ib 
which informations ip nature of quo warranto will tie ; t. g, 
it will lie against a private person or against a corporation, 
for holding a market, a court- feet, or other court, or for exer- 
cising any other franchise ; that is, the king^s attorney-gene- 
ral may exhibit informations for the usurpation of thesp fran- 
chises upon the crown; but, whether informations for such 
usurpations can be granted upon the application of a private 
person, is a question which has not hitherto received a solemn 
determination. The point underwent considerable discussion 
in the case of R. v. Marsden, 3 Burr. 1812. 1 Bl. R. 579. 
Yates, J., thought, that at every usurpation of a franchise 
was a misdemeanor, a private person, might apply as for the 
misdemeanor; but he, together with the other judges, de- 
clined giving any fixed opinion ^ in the case then before the 
court, it was not sufficiently shewn, that there had been an 
usurpation, the court- therefore refused to grant the informa- 
tion on that ground. 

There must be an information against each person to 
enable each to disclaim, for distinct offices ; and the court 
will not consolidate them*. 

3 

By the suggestion of evil counsellors, and in order to in- 
crease the power and influence of the crown, it was deemed 
expedient, in the latter end of King Charles the Second’s 
reign, to new-model the corporate ' cities and boroughs.— 
Against many corporations (who declined surrendering their 

t ** ’ l 

I Per Denison, 7., I Burr. 408. 1 Burr. 4ft*. l Bt R. 93. 8. C. R. r. 

hi Cited in Soy. R. «4?. WoUis,£ T. R. 375. 

n See, however, | Burr. 40*. p R. v. Worlow, 8 Motile 8c Setwyo,7S. 

• R. v, WUkimtg B. ft. M. 31 G. g. 
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dttrfert voluntarily,) infSmatidns, in nature of quo wat- 
ratio ; vfere filed, wounded upon the notion that such con 
poratiofts h|d forfeited their franchises through neglect or 
by *b#Lpf flKm An Information of this kind was filed 
cprpwtftbri of the City of London. The charge 
a|Kl|r^ieitf was* that they had forfeited the liberty of 
ipftifii corpofa^OT#, — fihfc, by making a by-law for the levy* 
of money of the king's subjects coming to 
the public markets within the city to sell their provisions. 
Secondly— by having hi common council voted a petition 
to the king, stating, tbkt by the prorogation of the parlia- 
ment on the 10th Jan. '98 Car. 8. the prosecution of the 
public justice of the kingdom had received interruption, 
and by ordering the said petition to be printed, with 'inten- 
tion that it should be dispe&ed among the king's subjects, 
to induce an opinion that the king, by proroguing the par- 
liament, bad obstructed the public justice, and to incite the 
king’s subjects to a hatred of his person and government, 
and to disturb the peace of the kingdom. The case came 
before the court upon demurrer, which was joined in M. 
T. 34 Car. 2. at which time Pemberton was C. J. of the 
King s Bench; but before H. T. when it came to be argued. 
Sir E. Saunders, who had been counsel for the crown in 
drawing and advising upon the pleadings, was appointed 
C. J. of the King’s Bench, in the room of Pemberton*, who 
entertained doubts. It was argued twice, the first time in 
H. T. 35 Car. 2. 10*82-3, by Finch, solicitor-general for the 
crown, and SirG. Treby, recorder of London, for the corpo- 
ration; the second time in E. T. 35 Car. 2. 16*83, by Sir R. 
Sawyer, A. G. for the crown, and Pollexfeu for the corpora- 
tion. It was contended, on the part of the crown, that a 
corporation may be forfeited; that corporations have the 
same creation as other franchises, and subsist upon the same 
terms, that there is a trust annexed to all franchises, that 
they be not abused, and tbe breach of them is a forfeiture. 
It was then insisted, that any act of the mayor, aldermen, 
and common council, in common council assembled, was so 
much an act of the corporation as would make a forfeiture* ; 
and lastly it was Urged, that the acts in question were such 
acts as, being done by, the corporation, worked a forfeiture. 
Judgment was given in Triti. T. 35 Car. 2. that the liberty, 
privilege, and franchise of the mayor, commonalty, and citi- 
zens, being a body politic and corporate, should be seized into 
the king’s hands, as forfeited. This was a great extension of 
the prerogative, but it was conceived, by the king’s advisers. 


^ See Burnet 1 * tint. of hi* own Time, rol. 2 . p 925 ed. 12m*. 17SS* 
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ihat the example of tins proceeding against the metropolis 
might have an effect (as in fact' it had) upon other corpora- 
tions ; and that the crown would be enabled, upon granting 
new charters, to name the magistrates. This violent exercise 
of the prerogative, as far as it respected the city Af London, 
was strongly marked by fttat. 2 W. & M. sess. 1. c. 8. which 
reversed the judgment, afid declared that the mayor; coftfc- 
monalty, and citizens of the city of London, should For ever 
continue a body corporate and politic in re, facto , ct nomine %t 
without any seizure or forejudger of the said franchise, li- 
berty, and privilege, or being thehgof excluded or ousted, 
upon any pretence of any forfeiture or misdemeanor at any 
time theretofore, or thereafter to be done, committed, or 
mi tiered. 


II. In what Cases the Court will grant an Information 
in nature of Quo Warranto . — Of the Corporation 
Act , Slat. 1 3 n Gar. 2. Stal . 2. c. I . — 5 Geo . I. 
c. (i.— Tytittit, 25 Car. 2. r. 2. 

Having thus endeavoured to explain the general i hi tune 
of the quo warranto information, and having set forth the al- 
terations made by the statute, of Queen. Ami, in cases relating 
to offices and franchises in corporations, I shall proceed .to 
inquire, what the nature of the office must be for the usurpa- 
tion of which the court will grant this information. 

In the case of the R. v. Boyles, Str. SB o'. 2 Lord Raymond, 
it was hoidcu, that it is not necessary to set forth in 
the information the whole constitution of the place; or to 
whether the office is by charter or prescription. If 
ii he Alleged to he an office, which appears upon the face of 
the information to concern- the public, this is sufficient against 
tlie person who usurps if. Hence, the court permitted an 
information to he exhibited against the defendant, Who exer- 
cised the office of bailiff of a ville; because it appeared, that 
it was a public olfice, and concerned the government of the 
\ die, and the administration of public justice. So, the couit 
will grant an information in the nature of quo warranto 
against the portreeve of a borough and manor; who, as port- 
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itovCj is rQttmxjM officer of the borou^C, So. against a 
pcrsop ckimiutf to have a nglilof \otn\% by \uUie ol a buu 
gage r jteodMp^ <So, agautft the bailiff ol a lunonji and 
maup^^AH bcmjfa (Nweriplne officer and m* mU r of Hu* 
conlpPuad newer to summon gml selet t the jur>*; tor 
-yp- 1 fOQmpcfrer i&&iuaieniPknii nnpoitant l mutton 
iftp^^^mniiilSSpn of jusuto (7), So. against the btewftid 
oF a court lect tt . So, against the constable ol a parish*. 
There must be an user aOrell as a claim ot & fiauchtst?* be- 
fore the conn can cntertdnm application for an information*. 
As to what shall amouurll^iii user, bee R. v. Tate*. 

The court have established a general rule to guttle tlmntjm 
sxeictsing their discretionary powet of nu mitt mg m forma- 
tions hi nature of quo warranto to be hied, that tluv will not 
permit oite coipoiatoi to objec t to the title of* another, if he 
lias concurred in the election ot that other, or ac know lodged 
Ins titl$ by acting with him; or if the objection that ho 
makes to the ( i tie of that other he equally applicable to 
own, or to the title ol those* mulct whom lie claims*. JN either 
is competent to a stranger to the c ot |>oration, although an 
inhabitant of the town, to Impeach tin title of a coiporator b , 
unless he can shew that as an inhabitant he is subject to the 
local jurisdiction of the body <orpoiate. 

By stat. l3C.tr. 2. stat. 2. c. 1. the election of coipotafe 
ofhceis, who ha\e not taken tin* sm •lnier willi.n one jem 
ik xl be fim tin ii i it c tion, is eh ( iaic <1 to be \md. ) b nr« , an 
inhumation in n.itim of quo wan auto tuny be applied tor on 
tins ground; and thee ncumstaiue ol tin iclatois having eon- 
< urred in t lit election which tin y thus s tl k to set uede, will 
not affoid any ohju turn to *ht\ epplti at ion , because the eh- 
c t is a latent one, arising from tin omission ot an ac t \\ Im h 
the legmlatuie lias positively nqmrul to be done, Ik ion* any 

r R * Mem, i T It *»£<> 6orutii;)t x K v (Jmi Ijr. , S|, ijij 
of Iov\t\ > It v VUiJutll, > l.h *1 

s Uoishum ia«r, II )«(• i ?T K 7 4 K tit. ej 

u a It v ( utlltp|>, f»T It s< i la 

t XI a Unigliam, J FnMt, ^ 0 ^ K©« ol 1 imiiiftloi#, 

lou^hof b K v St Jutiti, I, r * „» < . 1 'US. 

11 It v lluUtou, Sn Oil IfotougU id Wwottou im* * It 
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(7) It apptoimd in this case, ilint tlu* bailiff was i»nt <1 titled to 
an) i«ef| so that cut eicttou for uioue\ had uiai rtomd could nc/f 
haw l>een brought to try the <h KiidaniV titk , a < ir< uiuMaUce 
wimh beuns to have inffuiuced the decision of ti iouit. 


V OL. II. 


L L 



i m QUO WMSMKOTft 

person is elected into a corporate office*. c>And a stranger fo 
jtbe corporation may apply for an information in this case ; 
because the ground of the application is to enforce a general 
act of parliament, which interests all the corpotipjta$go£ the 
kingdom* 1 . But by qtft&ute 5 Geo. h cj th^fwrobject 
of which was to lesseitJtne rigoufof tbesft£|bf 
sersntions in order to oust the party electfliwo aittgjtpogm: 
office, on the ground of having omitted to take the sacrament* 
as required by the slat, of ChaJteHI., must be commenced 
within six months after the electMfc It seems, that the pro- 
secution ^commenced by appfyp^for the rule 6 . Since this 
Statute, tile election of a person Who lias not taken the sacra- 
ment within a year next preceding his election, is not void, 
blit only voidable, in case of a removal or prosecution within 
the limited time f . Hence, where the plaintiff having been 
fl$c|ed and sworn into the office of town-clerk, brought a 
.^mandamus for the insignia and oilier things belonging to the 
, office ; Ijqgtojpch the defendant returned, that the plaintiff* was 
hot duly elected. In an action for a false return, it was ob- 
jected that the plaintiff' ought to piove, that he had taken 
the sacrament within the time prescribed by the stutdffe'of 
Charles ; hut it was holdeu, that lie was not obliged to prove 
this fact, inasmuch as there not having been any prosdcujfoh 
or removal within the time limited by the statute of King 
George, the plaintiff’s election stood confirmed, and became 
absolute*. In thi> case, the plaintiff was in possession of the 
office; but where it appeared h , that the plaintiff being out of 
possession, brought a mandamus to swear him into his office, it 
was holt le n, Jst, that the case was not within the statute ot 
George, because ne\er having been admitted into the office, 
he could not be renimid out of .it, nor incur a forfeiture ; and 
ffndly, that it was incumbent oil the plaintiff* to prove, that 
bo hail received the sacrament within a year next before his 
election. 

The corporation of Winchelsea consists of a mayor and 
jurats 1 . Before a person can be elected mayor, hc.must he 
a jural. Plaintiff’ was chosen a jurat^ and continued so a 
year, not having taken the sarrarmnt within a year previous 
to Ins election. He was then chosen mayor, having taken 
the sacrament within a year before this last ^taction. The 
question was, whether the statute of George M $) returned 

c H. Smith, 3 T. R, $73. f S C 

tl R. v. Bruwu, 3 T. R. 574. n. h Tufloii ▼. Nerinson, U Raj mom!, 

c S ft 1354. See ilw Cowp. 539 

f Per t.tl. MmsllrM,C J. In Ctawford 1 Mftrtto r. Jenkins, M. 14 6.4. tlS 

t, Pun ill, s Bnrr. ioi(i. Sir. 1145, & C. 
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aft incapacities in the plaintiffs to qualify him to be mayor, 
he not appearing to have bean questioned for not taking the 
saertrifenybefote he became a jurat It was holden, that 
the m mm ft George was a remedial law, and ought to be 
cOmpPPtibeiiUy; and cooseqnai^, that it removed the 
itrflpedfcy of ilpTOrty, and# that itnmuld be a forced con* 
st^cfilMto cmRwthe generality of the words to a discharge 
of prosecutions. 

By the test act* ev?iy^||i»on who shall be admitted, &c. 
into any office, civil or mflkry, 6r shall receive any pay, &c. 
by reason of any patent civjrant of his majesty, or slial? be 
admitted into the family of Tiis majesty, shall take the oaths 
of supremacy and allegiance the next term, and subscribe 
the cteclaration against tmnsubstantiation ; and shall also re* 
ceive the saenn^ut of the lord’s Supper, alter the mamtfnr Of 
UjteGhjUrch of England, within three months (8) after Hiei# 
ffdmftKnce into the said office. Persons neglecting or 
fusing to take the oaths and sacrament, and being convicted 
of executing their offices after such neglect or refusal, art 
disabled 1 from suing either at law, or in equity, from being a 
guardian, executor, or administrator ; from being capable of 
any legacy, or deed of gift, or to boar any office ; and shhll 
forfeit Several attempts have lieen made to obtain a re- 

jK'al of the corporation and test acts: but hitherto, they have 
lieen ineffectual. The luconveuiences, however, arising from 
these statutes, have been greatly mitigated by the annual acts 
of parliament, which since the year 1718*, have been con- 
stant!} passed, for the indemnity of persons who have omitted 
to quality themselves within the time limited, aud for allow- 
ing further time for that purpose. 

Votes given for a candidate, after notice of his being in- 
eligible, an: to be considered as tlirowu awa^ , that is, as if 
thepirsons so voting had not voted at all". In such case, 
if there are other candidates, who are duly qualified, he who 
has the greatest number of legal votes will he duly* elects i ; 
but until he be sworn in, the. office is not legally fitlid up and 
enjoyed by him, withiiffthe exception in the annual itnlc Mi- 
nify act. And, therefore, if the disqualified person who had 

l 25 Car 2 c. 9/4,9 A D it K. v 10 East, *211. K v 

I r.Cwr Carrj, U Em»i,549. 

m vc 16 G« 4 t*|C t ao. 
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greatest number of votes be sworn into office, and after- 
k \var<W qualify himself by talcing the sacra meat, &c.withiu 
tbe time allowed by the indemnity act, he is hereby re capaci- 
tated, and his title to Jhe office protected, ' suefe^effice not 
having been then vaulted by judgment, or legaty filed up 
and enjoyed by anotlidr person 0 . Votes Wdn before nofice 
of the ineligibility are not to be considered 4s4hrown away 


• III. Of the Limitation of Time for granting an 

Information. 

r * 

the year 1707, different motions having been made with 
^tyViow to impeach the titles of corporators m tlie borough of 
WinrheUca, after a long quiet enjoyment, it was suggested 
»lfrom the bar, that it would be absolutely necessary to draw a 
line and to Jix the precise period of possession after which 
a corporator ought not to be (list urinal, by any information in 
♦the nature of a quo warranto, grauted under the discretionary 
power given by f> Aim. c. *2a ; w hereupon the court declared, 
that by analogy to several statutes, and to the rulp th$t had 
lieen laid down in several otlter cases (£)), a 
turbed possession of a franchise for twenty* yeas*, ought to 
be a bar to any application made to the Court of King’s 
Wench, although it could not ho a bar to the kins' himself, if 
he should tlmik tit to prosecute the usurpation by his at- 
torney-general; that twenty years was the nc plus ultra, be- 
yond w Inch the couit would not disturb a peaceable posses- 
sion of a franchise; hut that in every case within twenty 
years, their granting the rule, or refusing to grant it, would 
ilcpind upon the particular circuinstauces of the case that 

o R. V V.ui), It &»«t,r> 4 i) p ft r Bridge, 1 Maule &Sel«>n, 70 


(*)) The statute of limitations (21 J«e. I. r, id. $. 1.) concern- 
ing writ* ot formedon uml eutrv into lunch, is confined to twenty 
wan, The s tat. of 10 mid II \Y. 3. c. 14. *<. 1* COffijjprrrmig wills 
of erior is aho confined to twenty y«*ars. Cou do not 
allow the redemption of a nxMtgage after twenty yeg|s. Bills of 
ie\ iew have been general!) tWHowed after twenty years. Bonds 
winch have lain dormant, s^mll he supposed to l»e%atistfed after 
twenty years. Kjectutentf require a proof of pos&tWon wduei 
t'seidv 
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should be in question before them % that within twontv years, 
length of time might weigh as presumptive evident; or, as 
one circumstance joined to others, to shew the impropriety of 
granting an information'. Hence, w here the qualification was 
"paying scot and lot, and the fact of residence 
was doubtful, but tjierc had Ihhmi an»&uia*ccncc on the part 
of the persois^m py mg, and a concujSeneo in the election of 
the corporato^^U^i m many subsequent acts, the court dis- 
charged the application for a rcino\ al with costs'. So, where 
an information was praydd against a person who had served 
Hie olhccof mayor, thqMifator alleging, that he believed the 
defendant had not been sworn in ; twelve \ ears ha\ mg 
elapsed without any interfere in e, and it appealing by the cor- 
poration boohs, that the defendant had been sworn in, the 
foint lefused to grant the. information 1 . At a subsequent 
period, \iz. in IIil. Teim, 171)1, the tomt weio of omhioi^ 
that the limitation of twenty years, w ithiu whu li tiftiiCKth^te 
applications might lie granted, was much too tong a period, 
and contrary to the intent of the 5) Ann. c. SO. That at the 
time when the rule was laid down in the WincbeUei^ cased, 
the court were ccitainlj imappri/eri of several cases, which 
had 1 been determined before that tunc: It v. Pike and Pri- 
deuux, r i r. LO (ho. 1. Ilex Johns theie t ited; and Rr\ v. 
the mayor ol Uellesion, ilil. 12 (Jr o. 1. ;i T. II, ail. winch 
were decided entire ly on the ground of length of time, (hough 
considerably wit Inn twenty y*ars. Thecouit, therrloie, with 
a \ievv to prevent coipoiatious being tluown into toulusion, 
resulted, and expressed their n solution in thcfoim of a ge- 
neral rule* 1 , that, in t'utiue, they would limit tin ir own dis- 
cretion in planting applications of tins natuic to six years; 
beyond which tinu, they would not under any t ncumslnm <•*, 
sillier a party wdio had been so lone in possession ot his fran- 
chise to be disturbed. And, lu a subsequent ( ase*, the couit 
refused to giant a quo wananto information to impeach a 
derivative title, where the pusou elainumr tlie original title, 
had been in the tmdistuibed possession of Ins oflia six 
years. An act of parliament lias since been passed, ground- 
id on the spirit ot tin above rule, (slat. ;)‘2 <n o. ;j c. >«.) 
by which il is enacted? 1st, ttoat it shall he lawiul for any 
defendant to plead to an inlormution in Hie natuic ot a quo 
warranto, that he held or executed the office ot jrunchtse stx 
years or i 0U^e f before the exhibiting of tfk information ; anti 

±. cs\it * 

q WirtlMfM,c»Met, 4 Burr. 1961!., § E. ▼. Edwr. Wardropcr, M. 7 Geo. 3. 

See also n. < Stacey, l l . R. 1 . & u 4 .4 Barr. 19G.I 4 K 
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9 R v. Dawes, 4 Burr. 2121. tf.4 T. B.a«4. 

, w. Peacock, 4 T. R. 6**^ 
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that if the issue joined, on such pica, be found for the de- 
fendant, he shall be entitled to judgment and costs. The 
six years before* exhibiting the information, mean six years be- 
fore making the rule absolute for the information, and not 
six years before obtaining #the rule msi*. And $diy, that 
titled derived under an election, nomination* shearing into of- 
fice, Of admission of any (NtfRon, shall not wtfeeted by refr* 
son of any defect in the title of the |>ersoidUdi9ting,< See. in 
cast* such person lias been in the exercise of his office six 
years before the time of filing information. A title to 
one office which is a qualiiieafci^f»**to hold another is not 
within this clause*. r 


lV# 6/ the Construction of Charters , and of the Opera - 
tion and Effect of a new Charter . 


Contemporaneous usage has always been considefed as 
of great importance in the construction of charter •iniilF that 
usage can overturn the clear words of a charter, biff if they 
art* doubtful, the usage under the charter will tend tofexplam 
the meaning of them h . ^ 

If a cotpoiation 1») pieseription accept a charter, whereby 
the i lection of burgees is directed to be made in a manner 
dilfucnt from what had obtained by ancient usage, the usage 
being incouMMent with the chart* r, can no longer subsist; 
but is detciimmd by the auvptaure of the charter, which 
muM .*ftei wards be the only measure, In which the election 
of buiges&ns »s to l>e governed 4 . 

If a corporation has franchises and privileges by grant or 
prescription, ami afterwards tlu> an* incorporated by another 
name, as if they were “the bailiffs and burgesses” before, 
and afterwards the) are to be sided, “ the mayor ami com- 
monak) \ct the newly -named body shall enjoy a^l the trau- 
ctii*ts, nrmlego, and licrediuments, winch the old corpora- 
tion had either by grant or prescription 4 . 


# y R v StoVrt, 9 Wauh* L Srlwyn, 7 1 . 
4* K v Mokt *, 9 M.uile & Nelwyii, 7|, 
a l*er L*l K«*n$oo,C i dtliminf^ 


© Powell v Tbc VLintf W P. fld Mar 
17*8, 9 Bro P c Tosttiu'n ctl. 
Borough of tlreckfiMKi> 


iilon of court, R. v. BeUrtoger, 4 4 Rep. 77 b. per Cur. Haddock's 
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Where the .king grants a charter a corporation, there 
being a prior charter existing at the time, the now charter is 
void a b initio; because twp corporation^ for the same pur- 
pose%of government, cannot up*# within one and the same 
place, and at one and the saute. time % 

While a corporation exists capabtapf discharging its func- 
tions, the cro*tt4Muot obtrude another charter upon thcn) r . 
It is coni))etaMnb^ them, either to accept or reject the prof? 
fered charter. 

If there be an old charter surrendered, hut the surrender 
is not inrolied, and a new'fflharter, in consideration of the sur- 
render, granted, the second Charter is xoid*; and if there be 
any other persons named in the new charter who were uot ui 
the old, any law made hy them is void; because they act 
under a void charter; but otherwise if the members nomi- 
nated are the same as m the old charter, because theuthev 
act by their first charter, whu*h still remains good*. U/pou jf 
<juo warranto against the town of Liskeard, in the, reign W 
Charles the Second, they surrendered their charter, which « 
was not inrolied until file reign of king James the Second, 
who, in consideration oi the surrender, granted a new charier 
to them. It was hoUlen, that the second eliarter being in con- 
side rat. (»n of a void surrender, was also void 1 . ' 

An information, ui nature of a <juo warranto, was brought 
against defendant k , stating that king llemy the Fourth, by 
eliarter granted to the corporation of the <*ity of Norwich, 
that the city should be a county by itself, and that the com- 
tnoua/tif should choose lw»» shenils; — that king Chailcsihc 
Second confirmed the charter of llemy the fourth, and 
g rant ci l over, that the mayor, sheriffs, and aldenm n should 
choose one person to execute the office of sheriff, and that 
l he commonalty should choose another ; — that tin defendant 
had be en elected slid iff by the mayor, sheriffs, and aldermen ; 
but bad refused to take upon him the office. The defendant 
pleaded, that lie was a proiestant dissenter, and had not 
taken the sacrament within a year before bis election (10). 


♦ R.v Arnold, D P. 20 lb,. 1 pril, i;<)% h Bully r. Palmer, 12 Mud. 847. Jwlk. 

*,» Bio. P. f* .JUi. Tomlin*# «*d. Hjo. S C. 

i l-d Keiiyou, C. J. It. v. PuMopre, 1 Piper % IKimm, js Mod ir, 1 
1 T R 24 u. k Tl v. l^arwood, bl «•» m. .<). Salk. 

$; R. % 4 East, .135. IU 7 . Comb. J1S S C. 


(10) There were other pleadings; bu^as the points arising out 
of them are foreign to the subject of thif chapter, they antf^mttea* 
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It was contended, on the part of the defendant, that the 
Section was void ; that the mayor, sheriffs, and aldermen, 
had no power to, make such ejection, inasmuch as the liberties 
granted by the charter of Iletu* 4. could not be divested but 
by surrender or forfeiture, andiieither the one%ior ,t ? he other 
appeared by the record ^nor was it apparent, that the corpo- 
ration bad accepted the^icw charter. B^tAjk^C. J. and Sir 
Giles iiyre, were of opinion, that tha^i^^ppt was duly 
elected; fur, although the new charter had wen void,, if the 
' coi poraiioii had refused to acccujb it, si&ce the. king could 
not lake away liberties before by him, without the 

concuiivnce of the grantees, yet,. if. the corporation accepted 
such a charter, it was good that here was evidence of their 
acceptance; for the commonalty used heretofore to elect 
hotli*the sheriffs, and now they elected only one; and the 
eloct|pnof the other, by the mayor, &c. shewed, primv facie, 
thaf:jbuy^n:ei j)tcd it. Besides, if the corporation had not. 
i86<$puu.f '.the new charter, the defendant ought to have shewn 
It; 4wt Hire he had admitted it; by his special plea. That, 
the conKKatjon might liave used the new charter as a grant 
or confirmation; hut having made their < lections ac^grdipg 
to it, it was evidence of their consent to accept it is a 
grant. 

Where an application is made tolhe court for a mandamus, 
to direct thrilling up any vjK^i^ics in a definite integral part 
of a corporation, tile i.oujt v^lB.tirjtjmro strong grounds to in- 
duce them to refuse the w rit, on account of the great, incon- 
venience which may follow from the not tilling up such vacan- 
cies and the risk of dissolving the corporation*. 

When a corporation is reduced u> such a state as to be 
iucnpable of continuing its existence and of doing any cor- 
porate act, it is extinct as a body corporate. In such ease, 
it m compete nt to the crowu to renovate it, bv granting a new 
charter to the remaining members of the old corporation, in 
conjunction with others, or to others alone”. It is not neces- 
sary that tiiis charter should be accepted by a majority of the 
remaining members of the old corporation; it is sufficient if 
it be arct’ptcd by a majority of tjhe grantees. 

Where a charter is silent as to the mode of continuing the 
succession, a corporation has a fight of necessity, or an inci- 
dental pbwer to continue itself, and to make readable by- 
laws for that purpose; as by election. W here, however, 
\lwrc is a provision of such a nature as is calculated at ail 

1 R. r. Staffer of Grsmipou<),^6T. R? 

joj. '&?■' *■' ■** 


m R. ▼. Patmore, 3 T. B. 199. 
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timto to continue the succession, without ever proceeding W 
way of voluntary election, that may atVord a ground for pre- 
feuming that voluntary elections were meant to be excluded ; 
but* where there is no provision, affording a supply of bur- 
gesses to thm extent, the corporation lias the riglit of pro- 
ceeding by election. r Hence a provision for a supply of biir- 
gesso* by of birth an|d servitude, has been holden 

to bo not^^mStible with the existence of a power of 
election ; for, thoqgh these modes of supply may render a 
frequent recurrence to . election less uecessaiy, the supplies 
from all these sources /aro not likely so to overload* the cor- 
poration, as to incumb# its operations by a destructive or 
very inconvenient redundoncy of its members; and without 
occasional supplies by election, the other sources, by birth* 
and servitude, might be insufficient”. 


V. By-Laws . 

Every corporation lias power to make by-laws. This 
power, like the power of suing, or the capacity of l»omg 
sued, is lm hided in the very acjrof incorporation ; anil it m 
not necessary, although usual, for the crown fo confer this 
povvu mexpuss tenus*. Where the coi poiation is by clmr- 
t« r, such by-laws may be made as will enforce the end of the 
charier in a w r ay moie convenient, and tending more to the 
care and good got eminent of the society, than what the 

< lr iter has preset died. Hence, when* it is directed by tim 
chaitei, that the mayor, or aldermen, or other principal 
ofliecis, shall lie c liosen hy the burgesses or commonalty at 
large, the corporation may, by common absent, for the pur- 
pose oi avoiding popular loninsion, make a hv-law, restrain- 
ing the power of election to a select number of bmgesscs or 

< ouujioiidlty p ; that is, where the right of election is given to 
a whole class o| men, they liny lestram it to a part of tin ni- 
si Jus: bj.it whin* a corporation consists of several infigial 
pails, as, 1st, the mayor: £dly, the aldermen ; .‘hlly, the com- 
monalty ; and the light oi election is given to the time part* 
conjointly, a by -law excluding one uite^nd part trom the 
light of erection, e. g. the commonalty, is void* 1 . 

nil v Bird, B.R II 51 G. 3 I3Eatl, See also Rtiilxr r. Boulton, 1 Sir* 

* a 14 . It r. Bud, 13 £3*1*475. 

o lloh > 11 . q r, 4 Barr. i3UL Borough 

< jmj of Corporation*, 4 ftep 77 t*. *f UvtotoH. J 
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, hkmfot to give validity to corporate acts* it is essentiall y 
nefl^wary 1 * * 4 in, aUcaae^wbtie by the coosUtution of the^dr^ 
pftrteiou thesis * definite body, who form m intend part, 
of toe corporation ; 1st, that a qjftjouty of that definite body 
a^ould CMS)t r afcJbe tune when ny . corporat^ct is to be 
done. Hence, if an integral part of a corpqten is. reduced 
bjjf Jh e 4iegtb -or its meat berg, so tba^ uo^any 

longer remain a majority or such iutegdH%| S| U.here is an 
efccfof the corporation*. 2diy, That a nmot^y^ that body 
npist attend the assembly, where sj*ch wU to be do)ie. U 
is not, however, necessary, when met, that there should be a 
majority of each of the integral parts* to give vainly to the 
corporate act ; it is sufficient if it be done by a minority f q* 
the whole, whey so properly assembled*. “ If empora^e 
actsuaift to be done by a select number of uk tubers upon a 
day, all who haye a right to be present t m that 
pight to be summoned, and to Ua\e notice that 
> meet on the business (it is not necessary to spe- 
Jfistpess) of the corporation. This rule admits of 
^ joi^Tunless in the case where a number has ubso- 
diverted the tov\ n, by absenting himself and removing 
jituily out of the town, ft must be au entire departure 
from tlie place; for if tjie person has au bouse and .family in 
a corporate town, though he be abroad af the time of holding 
the asserdbtyy Whether fur his health, his diversion, or upon 
businesrf, he Ought to be summoned. When the notice is re- 
gularly" given, a majority have power to do any corporate act 
—bat if the whole assembly meet by accident, they may pro- 
ceed bn business, provided they ure unanimous; but othcrw me 
it i, if any one member of the corporation dissents, lie has an 
absolute negative 11 . 

It is essential to t|ic validity of a by-law, that it should bo 
consistent with, and that it should not be repugnant to, or 
contradict the charter; for in a case where the charter di- 
rected that the mayor and aldermen, or the ro^jor part of 
thera/should yearly nominate four oi the burcesses, or inha- 
bitants, to the commonalty at large, out of whom they were 
to elect She to be mayor, and who, at the end of his year, 
was to be an alderman; it was holden, that a by-law pro- 
viding, that an ald^rman^ who was an inhabitant, might be 
elected mayor, was bad, inasmuch as it was inconsistent with 
the charter; because it if&s jio{ intended, thatftlderinen 



r f' v >7- 

s U.1un)fo« ) Ci.lt. v*Gi 
6T. ft. SIM. 1 v 


1 R.jr, Bellringer, 4 T. ft. S10« ft- *- 

Mnfcr.STft. 

fir La. ftarthnvte, C. i (aft t. 
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who we» to nominate toe candidates tor toe mayoralty, 
and wht* were to commence aldermen by servitg the^«toc« 
of ^ga g abouM be chosen mayors, because they happened 

A by4aw^^ugh made by the whole body, if it narrow 
toe number of tome out of whojrt tile election is to he made, 
is vdid. Hefflw^bere the po top of - electing the mayor was 
given, by*fil $i»reer, to the mayor, burgesses, and com* 
indnalty,'Wbo wer&to thoose the mayor oat of the burgesses, 
and a by-law direala, that the mayor and common-found l,‘ 
(11) or the major part of them, ot Which the tnaydr to be 
one, should elect one of the common council to be mayor*, it 
was hotden, that such by-law was bad; because it ia compe- 
tent to a corporation to make such ordinances Only as are for 
the better government of the corporation; and the gteMt 
by-law Was prejudicial, inasmuch aa it confined foeiajHgpx;. 
for, on the terms of the charter, they were atfWu$^$o 
choose out of the burgesses at large. And Lie, 
that a corporation could not after the charter as to tueperslma 
eligible , neither could they set up another gmftrrintOQt 
the charter had prescribed?. And upon the same principle, 
a by-laW directing that no person shall be elected ipayor a 
second time within six years, has been holden to be void*. 

A by-law made by a part of the corporation to deprive toe 
rest of the right of electing, without their aSSbnt, is bad. 
Hence, where by the chartw the power of electing common- 
councilmen was given to the mayor, jurats, and commopolty, 
and a by-law was made by the mayor, jurats, and common- 
council, restraining the- election of commou-councilmen to 
the mayor, jurats, such of the commonalty as were of ‘too , 


x R, w Tucker, F. 14 O. a. MS. Bo- . cited >0 3 Burr. i»s6, 183S, IS 39 . 

rottfflk of WoymooUi. ( itf ) 

V ft* ft WiUIip*, M»y«f of Corwwr- « H v. Mayor of Cambridge, B. $)G. 
then, U. 99 G» ft. Trio. J2 k id G. 3. MS. 
g. MS. tod Boll N. P. ill* S.C. 




(II) N* The charter contained a provision, that tyr corporation 
might elect out of the burgesses twenty to be coimnon-couuiiL 
MS; .'r X . 

(19) “ This case was argued sterol time*, and tettlcd tlie point, 
that the number of the eligible cannot be narrowed, although on 
the authority of the Cfnc, in 4 Sep. 76. then umber of electors any.” 
PerlfoSer, Jf. iif&. v. Mayor o C<S to» jM%r, ub. sup. 
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common council, and sixty others, who yere senior common' 
' ftetenien; the by-law was boktea to beA*d*. „ 4 * 

^A'bjMnw canto? vxrilftin a doubtful 'charters ‘tf thtf&he 
afl^ ambiguity on* the race of tfce charter, it kihe province 
of the court to expound it b . ^ 

A by-law which gives a voice in the decthgkto any person 
to whom it Has not given b0me ccmstitufei^Mthe borough, 
ttbad*. *** 

* It remains only to observe, that a {>y*|§W maybejpodin 
ftatt, and had in part, provided the two part* are entire' and 
distinct fiorn each other 4 * 


AltliqMgh there do not remain any traces of a by-law in 
the coiporajfron-boohs, and although there cannot be any 
prqgjjggmti of the loss of it, yet. Upon evidence of con- 
► a jury may be directed to presume its en^tenc^* 
Jiead, 4 Buir. 2518., and R. v. Bird, 13 East,3(>8, 
Iptlants pleaded a by-law not now extant in writ- 
es usa^e has been considered as evidence of a 



VI. Of the Inspection of the Records of the 
Corporation. 

F v iry mcmlx \ of the corporation has, as sueh, the right 
,t<? inspect the books belonging to the corporation for any 
Quitter that contmia himself, although the corporation fcre 

^ R v Cutbunh, common rntim tlmait «* See * Vti .no 

orMnuMonc, fc i sGto j 4 Burr f PirM. Mnn*ftcld, C. J. in Verkin r. 
no 4 ( 13 ) Most**, Warden, &c\ of the Coin- 

b Rt’v 'I taker, L U Ceo g. B R. pan> of Cutlem, b Hilbmthnf ui 
MS the county of York, 9 % MB StijroAt 

e A t Btul, 13 Hunt, 397 Hill, p Ci5. 

<1 A dm Add Kenyon, C. J In R 
Vialumteo of lavertbatu, tt T R. 

3*0 ~ 


( l J ) Set* also K. v. SptMieeft 3 Burr. 1 827* (the same corporation,) 
where* a by-Uw excluding all thefeoronionAUy, except such as had 
served tin? office of churchwarden and overseer, for one year, ms 
holden void ; inasmuch as it superaddeda qualification not required 
by the chatter, and whhjUkd gft Motion .to, or connexion uitbjl^eh . 
corporut**dwuruete$ J b 


quo Warranto. . * i&» 

not parties to the dispute which mod el* the inspection'll** 
oemijH hut the , court will not grant# the rule generally, but 1 " 
«My J * imtect the p^rticui^ tyok in \yHich the information 
sought for imo be founds 


flf! 0/ Me Pleadings. 



A 000 warranto being in the nature of a writ of right, 
the defendant cannot plead any plea, except * justify or 

disclaim 11 . Ilencc he cannot "plead, not guilty 1 . In like 
rpanner, he cannot plead, non uwpamt*, or that * 
ifcurpHfce office m question. This appears fronj 
of the charge, winch calls on the defendant to sh‘ 
authority he exercises the office in question, tc^u 
the plea’s of not guilty and non usurpatit d&ar 
answer. \ 

By stat 32 Cieo. 3. r. o8. s. 1. " the defendants to i 
formation in the nature of a quo warranto , for the exercise of 
any office, or franchise, in any city, borough, or town cor- 
porate, whether exhibited with lea\e of the eburt, or by his 
majesty's attorney-genefci!, or other officer of the crown ou 
bohali of Ins majesty, and each and < veiy of them, severally 
and respectively, may plead, that he oi they had hist actually 
taken upon themselves, or held or executed the office or 
franchise, which is> the subject of such inhumation, six vspo 
or more before the exhibiting of such nitoinianon, such sfaQ* 
veais to be computed from the' day on whn h sueti defendant 
was actually admitted and sworn into such office or Iran* 
chtse; which pica be pleaded either singly, oi togi tlier 
With such *plea as they might have lawfully pit tided before 
the passing of thin act, or such several picas as the romt, on 
nfotion, shall allow; and if, upon the trial of sm h informa- 
tion, the issue joined upon the' plea atbiesaul, shatrb* found 
for the defendants, or any of them, he or they shall be* enti- 
tled to judgment, and to such costs as they would by law 
have been entitled to, if a verdict and judgment had been 
given for than upon the merits oj their title. 

The second section prottftes, that the prosecutor may 
reply a forfeiture, surrender, or avoidance, by the defendant, 

g ft v. llottoiea, In N itpon-T. S^t^V^at, C t »» Mori $2%. 

122?. , a 10 SUM. egg. 

h Vci Holt, ( J. u >To«l >r* < * 
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df the office, or franchise happening within six years before 
the exhibition of the* information, whereon the defendant 
ft my take issue, and shall V entitled to costs in manner 
aforesaid. 

The preceding statute having been made in pari motcriA 
with stat. .9 Ann. c. 20. is^onfi ued to corporate offices 1 * 
But the defendant is entitled, by this act, to plead several 
picas, although the limitation of time does, not form the sub- 
ject of one of his pleas". , 

Where the plea consists of several facts, from which the 
defendant infers that he is entitled to the office, the replication 
may coutaiaa denial of any of the facts stated in the plea; 
hut if it contain merely a denial of the inference drawn by 
the defendant from those facts, it will be bad; for that 
amfll merely to a denial of the law; for the judges are to 
dferinhiej Whether the inference drawn by the defendant is 

infottnation against the defendant for usurping the 
omCfcof portreeve, defendant shewed a title, and concluded 
his plea, “ and so he says that he did not usurp in man- 
lier and form as in the said information is alleged; — the co- 
roner replied, that he did usurp in manner and form, &c. 
The replication was adjudged to be bad". 


> ' VIII. Evidence. 

Corporation books are generally allowed to be given in 
evidemr, when they have been publicly kept as such, and 
the entries made by the proper officer*; not but that entries 
made by other persons may he good, as, if the town-clerk be 
sic^*. or refuse to attend; but then the circumstances under 
which the entries have been made, must be proved. Corpo- 
ration books being of a public nature, examined copies of the 
entries therein may also be given in evidence; and conse- 
quently the c ourt will not enforce the production of the ori- 
ginal l>ook$P, unless it appear to be necessary that they 
should lie inspected on account of a rasure, new entry, or 
the like, which must be verified by affidavit. 

\ fl.r. Rirharflnon, <)£»•«, 469. o Per Cur. R. r. Mothrrsrlt, 1 Sir. 93. 

in K v. Auiriil^, o T. II. iid;. p Drocut ▼. Major, Arc. of Cftfttfou. 

u R. v ft*ortiv« vc l*f UtmtaMk, Ul iStr. 3 t» 7 - 

IlrtoUbLirv, IL. l Goo. gS> ^ >' 
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In a case**, wherejt was insisted, that by the constitution 
of a corporation by prescription^ no; jperaou was. capable of 
bein«; elected a conlttion-eouncuman, who did not inhabit 
witliin the borough, and also 4fold a burgage tenure; U> 
prove that such was the constitution, a wiimss was calLd, 
who was an inhabitant 'of the ’borough, but had no burgage 
tenure, ^ he court were of opinion, that he was n good 
witness, observing -that there was a necessity of allowing 
such people in a question ofihrs nature, since they must best 
know the right; besides, he was in effect a witness against 
himself, by saying, “ though 1 atu au inhabitant, yet l ‘have 
so right to be chosen, because 1 have not a burgage tenure** 

A person having a bare authority, and not being a party to 
the record, is not prevented from being a witness. 

'The custom of a corporation, in Abe election of a b^or, 
\vas r , that at a court Icet, held w ithin the tovjrri, th$ 
mayor nominated one elisor, and the town-clerk aiK>ther‘ f 
ami incase the tOwm-derk refused to do it, or whs 
then the mayor chose both the elisors, whfch disdb, 
chosen, nominated the jurors, who Were to elect th£ \m^6x 
for the subsequent year. A n information in the nature of ,*t 
quo warranto was brought against the ilefendant, to shew by 
what authority he claimed to 1*5 mayor of Tintarrel. Ami 
there was likewise an information granted against "one James 
Hoskins, for exercising the oltice of an elisor; and a third 
information against one Pascho iloskins, for executing the 
powers of juraf in that corporation. These informal ions 
were carried down to Cornwall to be tried there before, Huron 
Thompson. And when the information against. the mayor 
came to be tried, his right depending upon the validity of 
this custom, upon which one of the issuis was joined, lie culled 
James and Pascho Iloskins, to prove the custom of this l>o- 
rough to be as set forth above, but the counsel for thejijug 
objected to the competency of their testimonies; because 
they were called to support a custom, which tiny were, con- 
cerned in interest to maintain; for if there was no stidi 
custom, then James Iloskins, who was chosen an eilfcor by 
tlie late mayor, in the absence of the towii-deik, was 
wrongfully chosen; and so likewise must Pascho Iloskins 
be, being nominated a juror by James Iloskins. And Thomp- 
son B. thinking this was a sufficient objection to their com- 
petency, refused to admit their testimony, wiieicupori a 

«|* Stevenson v. Ketinioi), Str. 593. Ld. r R. Mayor ufTiolmcl, Bi R. 

Kaym. U53, H»l loGeo. ti. MS. S.C. by tht uame 

, mf R. f. Kray, C. T. U. 391 



1088 


QUO WARRANTO. 


verdict was, ftmnd for the king*. A new trial was afterwatds 
moVed for^oft the graij|njHttmt |he witnesses were competent 
awl ought to havoAieeit' revived. 'I’he case having been 
veiy fully argued, Ubrd Hftrtkvicke, CV, J. observed, that it 
would, hie ’'proper to consider the objections against James 
and Paseho Hoskins separately the strongest of which lay 
against James, the elisor .— V The objections agajnst Jartte’s 
are principally twos lilt, that Re is Altercated in the proof of 
this custom, because he has derived h Slight, and executed 
his authority, under that custom which he Was called to 
prove. 2dly, that he is interested if there is no auch custOlh,; 
for then th# former mayor had not any authority to choose 
him as an elisor, and consequently he' will be liable to be 
punished in an information in quo warranto, for exercising 
sncb’& power. As to the. 1st objection, that James derives 
hi* own authority from this custom, I think the proper hn- 
sWglWi ibfe, that his authority is ended, and his claim is not 
tksMwfc ^office *or franchise', but only ft naked authority. 
Fame UiOply an elisor chosen by the corporation, for U16 
pWpfae 6f» returning 4 jury to choose a mayor; and that is 
not an office, but an authority constituted for that particular 
purpose. And h*nni not aware of any case, where a person 
having a bare authority only, and not bcitig \\ party to the 
record, as James was not, was out hindered from being a 
witness: as in the case of sheriff's and their officers, who arc 
always allowed to he witnesses to prove the execution of the 
process, and what was done under it, if th«fr arfc not parties 
to tli e record. And therefore I think Janci& had no interest 
t in this office. As to the 2d objection, of bis l>eing liable to 
*be punished by an information, fora wrong exercise of his 
power, I think it is hv much the most material one. But it 

n *sto lus ciedit, and not to Ins competency, as I think; for 
out know of anv < ase w here ever it has fteeu held, that a 
idw was an incompetent witness, because lie was possibly 
liable to be punished in an information in nature of <|uo 
wtuffiaido, for a past ad, the lawfulness of which he may 
prafrabjy support l>> the ttstuuonv he is about to give 111 
auptlicr action, to w Inch he is not a party. And it is every, 
day's expeiience, that persons who have formerly 1 xecutocl 
ottVcs iu a u>i potation, aie produced to /prove w hat they 
did when they we»e in the office, and what hays Ifeen usually 
don$ in their |ime; though, in all such aym these officers 
have been liable to be punished by informations foj^.tfeeir 
unlawful acts, the stance? of limitations not extcndite*4o 
informations in quo wafnjflto. And yet such witnesses have 
been always allowed best evidence. Aud should we 

determine that no person iS a competent witness m matteis 
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belonging to corporations, who is by possibility liable to be 
punished by information, we, sbpuldshut out a*g*xat deal oi 
good evidence. Wherever anyunlawlul act is "done in a 
corporate assembly, the whole es&Cmbiyia liable t j be punish- 
ed by informations; and yet the p^sons who were present 
at such assemblies arc always allowed to be good witnesses; 
and if they were not allowed, there would be no evidence 
as to such acts at all: The cfe* in 2 Ro. Ab. pi. d. 

which says, if three several men, upon , a suit in chancery, 
depose that J. S. made such an arbitration, [&c. and yp<m 
that the pa^ty grieved brings three several actions against 
them for perjury, each oi* them shall Ik? a competent witness 
for the other in the several actions, is full as strong as this, 
which case is mentioned in *2 Hale’s History of tin* Pleas of 
the Crown, 280 . And in .‘J Krb. yo. a person interested was 
allowed to be a witness. Therefore, upon these reasons, 
without looking into, and comparing all the cases which have 
been cited at the bar, so as to distinguish one from another, 
(which, if 1 had done, it would have been difficult to ijavd 
reconciled them together,) L think the objection to James 
Hoskips goes only to his credit, and not to his competency. 
And the objection to Pascho Hoskins is weaker than that 
to James. Whenever a question arises about, the compe- 
tency or credit of a witness, 1 am always inclinable, unless 
the objection is very strong, to allow it only to hi* credit ; 
because, if the objection is allowed to bis competency, it 
tends to shut out that light which an allowance only to his 
credit admits ; and after the examination of tlu* witness, tin* 
judge who tries the cause may make such observations to the, 
jury upon the evidence of the witness ns be shall think pro- 
per to take off the weight of tin* evidence.” The other 
judges concurred, and a new trial was granted. 

A judgment of ouster may be given in evidence to pvpyc 
the ouster of a third person, by whom the defendant was 
admitted. In a quo warranto to try defendant’s ri ,l»t to he 
a bailiff of Scarborough*; in setting out his right, lie shewed 
his own election under Ratty and Armstrong, two former 
bailiffs, alleging, that at the time of his election they were 
Iniiliffs. Among many other issues the c oroner took this, 
that. Battv and Armstrong were not bailiffs, as alleged «n the 
pica. The proof of this issue lying upon the defendant, ho 
gave general evidence of the election and right of Batty and 
A rmstrong. And to encounter that, the pro.-* color gave evi- 
dence of the Custom of the borough of fleeting kahilis, ami 

• R. v, UcUleit, H. 1£ C?o, a,'3ISS. 
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, whereby judgment of ouster waj given 
remove them from the 
not bgmg djjfy to it v And it being objected 

riaj, tin 


ought nqt to be read against 
theMe&ndhnt and the^judge hav injp allowed it to be read, 
and Jrfbrhe whole evidence °n#oth sides to tbe jury, to con- 
sider whether these persons Were bailiffs or not, add the issue 
hiring found for th<* king, deipftdanW $oved for a new trial; 
Is?, because tins record yas res vtitig alio? acta, \o which 
trie defendant^ 1 was neither party or privy, and s<* ilti nocere 
i wit dchnit ; although the judgment should hqj'C been ob- 
tained by default, mispleading, ignorance of their case, or 
eve n by collutyon, as the deferidfnl^vas a stranger to it, Ije 

by law cou|d not be Jet in to prevent any of those incortv^- 



i onier parties have been read, are, in cases 
_5ams, as in tjhe city oL, London v. Clerk, 
IVwhere, in ^dexti&nd of toll, verdiqts against other 
persons were read against the defendant, and Were undoubt- 
edly good evident, amounting to no more than payment of 
the toll by strangers, which is always alloweaas evidence to 
prove a custom* But, in this instance, the record Was read 
to a single fact, viz. the election, which the law does not 
allow. Lock \. Norborn, 3 Moil. 141. where it is expressly 
tkid down, that none can he bound by a verdict against ano- 
ther that is not party or privy to it, as the heir of the ances- 
tor, or the like. 3cfly, that "this record, ns read, must neees- 
^sariK biM oncluhive evidence, and could not hy law be left to 
thcjuiy , as a matter that they could firid against. Itccoids are 
Ofaohii>h a nature, that there can Ik* no averment, much less 
pai$l proof admitted against them: tpul, therefore, to say that 
tBowliole evidence was left to the jurj, was imposhible; &nd 
tlie gather, because the credit of a record ought uot, in any 
catt| to lie submitted to them. 

*vM , *rtte other wen* cited trials per pais, 20(5. Skin. 15. 
BfOunkcr v. Sir Roheit Atkins where a nonsuit against a 
predecessor m the same olliee was read against a successor, 
because he came in privity, as an heir under ah ancestor* So 
Utimtadl v. Norton, u|K>n a traverse to the rettim of a itian- 
damuyty swear plaintiff a burgess of Caine, on nowfoit dec- 
tn* % a judgment of ouster ^gainst ou^of the ptaidtitfs electors 
w as given m evidence aggiiltfHhe plaintiff. So Mich. 13 G. 1 . 
the 'King v. Balcocte^oti a trial' of a quo drarr&nto 'to try 
dri’cndatil’* right to tel fattVof Of Southampton, a judgment 
of ouster against his MM^&sdr taas read against him. Be- 


Qfl0;W>tHRA3T0. toot 

it. was olftated that scttenl otter maberiM fesuos were 

%»nionfc, th» 

ft “* thc par|y QMght 



Per Cut. fhis cviirenfce. seem# to have l>ceW rightly ad- 
mitted. Th^ defendant liasvlhade qie title uf Hatty and 
Ahnsirong plait of hit iWit; jmif he givci evidence of the 
rightof their etectjpnioaiti tliar bo better di$ptovfed l tl^m by 
d of c^Sw^wheretp such electidli is%clareif to he 

Indeed tins evidence was not of itself conclusive, but 
might have been repelled by proving fraud, neglect, or any 
tinier ’ citctftnBtance which jwould have abated the weight of 
tfta iudgtaent. And iflidy thing of that kind hjid appeared, 
tbOonce of it, as to thadefendant, would have been greatly 
ktenifcd. .'But what mpkes this case still plainer is, tnat'ile- 
feiidant, by his plea, 'tiutkes title under, and takes fapoijHftiin- 
self to justify tneir eiectiou ; and therefoif ought tot ' 4 

by Urhat has been* transacted by, them. AmUf fins . 
had been erroneqtilly admitted* 'pet iiero liif$ t4 
issues found against him, to which ho 'objecti&i 19 IIKHIC p 
and being arty of them suificient to entity the crowif to a 
of 6j(pt$r against defendant, there is no fcolour fo 
grtuit a iiew trial oil this point. And for these reasons It' was 
denied. v 4 

But although a judgment of ouster against one corpoWor, 
is r admissible against another, deriving title tluougli jfe 
is not conclusive 1 . * 


IX. Judgment . 

By stat. 9 Ann. c. 30. s. it is enacted and doclowt, “ thatf 
in case any person, against whom any uilortiiation, in tho'ptt* 
turd of a quo warranto, shall Ik* exhibited in any of thc safe! 
courts (it), shall be found or adjudged guilty of an usurp** 
lion, or intrusion into, or unlawfully holding and executing 
any of the said offices or franchises, it shall he lawful for 
the said couiU respectively, as well to give judgment of 
ouster against such person from an) of the *aul olhns or 
franchises, tine such perspa for his uaiiipuig, &(- any 
of the said office or franchises ; .and tlie said i oorts, n spec- 
lively, may gi\# .judgment* thg<f #4 |he relator slialtiec^vcr his 

' df Mfc r.OwK»e^B*B«#*050». 1 

— H-tH — * — — -r — ^ — 

(I4) t {Court qf< ft iug 1 '* Bbnch r ^r^9r,iewioiwi4'to»44iuvii pula- t 
t m* or courts if gr and wpsiooi In » 
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costs of »U6h nro80cutio1n : and if judgment* shall bo given 
tor the drfSftflaht, i u ft A Mft&toation, He shatl recover his 
eo$ts against sflcli rrtito^ ; «ch costs to be levied in manner 
aforesaid, v ~ 

tn ah ihftfrma&on against defendant for exercising the 
office Of mayor of P£nryu, W appeared, that by tKe letters 
patent of iVkoipomtion lt^aadire^tedL that the mayor elect, 
before be should be admitriSl to his office, shonld 

take d corporal oath, before the lasfcn^rair, for ttfte faithful 
execution oCJiis office. The defendant ptlided, that n#%as 
'elected and duly sworn may o^; and issue being taken lrfthe 
nplicationfbotn as to his being elected and swori, upbn fee 



was erroneous ; for it appeared upon the rfecojd, 
“*ht to office was established by the verdict, 
J th&fbc was elected ; and yet, whilst this jmlg- 
astef* stood, the j^Iaiu tiff could jaot have the^eft’^t 

Jamus *t& bp sworn in, though the legali^Sf hi* 

election Was not dfsptited, and though no time wad lithitcd 
by the charter mr his being sworn in, no&Was be by law 
cfobaned from having such mandamus, although he acted 
before life was svioin in. For the defendant, in erto^ it was 
cou&tjded, that It being expressly required bj the charter 
of rncuiporation, that the major elect should take the oath 
before he should be admitted to execute such office, 
btSftfcne necessary fur thfe'piaintifl, in order to make his 
^ffrftifleatlon romplt te, to allege, that he did accordingly take 
x such oath, and this allegation having been falsified by the 
•verdict, the justification being entire was destroyed, and he 
1 was found to be an usuipei, and consequently subject to 
the judgment oi oustei, as being the only legal judgmept m 
this case* The judgment of the court ot King’s Bench was 
» affirmed (16). 

* 'subsequent term, viz. E. 11 Geo, Str. 625. Pendtr 
b&vftffr applied tor a mandamus to sWfear him into the office 
tb which he had been elected, the court refused to grant it, 
in Consequence of the judgment of ouster, which, acCoMmg 
tfe tb^ Opinion of Raymond, C. J. did away the election, ami, 
he thought, that without a new election, since the judgment, 

n K V I*id k IP. Cl^^ToinlitiX e*fc 

144?4> CMtifedptr UftriSjfe^ + ' t. 1 ' 

(15) Thi judgment ww a^rmed without cotts ;4b*judi^a hal ing 
delivered it «u their were uot recoverable in this 
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'•be party was pot entitled to a mandamus. >]p this case, 
Lory Raymond, Powys, Js. concqrml in tlie 

pjropuety of the absoluteiodgr.wtf' of 6oMe r, which bad (xxin 
given in the forme# qise, Raymond, C. J. oWivhig, that 
be beljcved no precedent could £e Wiewn, where* the judg- 
ment; was ever entered in qgy othSr manner. Awl l'oi- 
tescue, J. added, that a quo waraato Was tbc king's writ of 


right, and as ageing 
much as want |lyj 


tlie cro#n want of swearing in was as 
.Election f the juryL therefore, having 
found m effect, fnactnc had nb title to tile office, it was of 


[flection f 

he had nb i 

course, that be should be excluded fro# it bynhc judgment 
qf die court. He remarked mso, that he had never heard of 
My other judgment, aud (hat it was reasonable to excludes 
person who appeared to have no title. ‘ Reynolds, J, how- 
ever, expressed an opinion, that theft ought proper!, 




wards disclaimed upon an information filed j 
usurping the oflice, and though paving submitted toa { 
ment of complete ouster, he was* held to be^conchujed th 
setting up again his ongiual right, yet Lord Kenyon inti- 
mated, that tnfre might bate been a judgment quousyuc only 
against him. Tim same point was again agitated in the It. 
v. Courtenay, H. 48 Clio. 3. !> East, 240'. the court, Upyiftvtr, 
lieiug of opinion, that the defendant had been wclfeteqpd 
and sworn in, were not required to pronounce any upituvu« 
as to the nature of the judgment; hut they said, 
diligent scaich, they could not find, upon tlu lilt s of the O0tyf$ 
tuiy precedent of a judgment of ouster quoun/iir. * 


In the case of the Kiug v. Biddle, Str. 9.V4. the defendant 
loniessed an usurpation during pait of the, (tunc charged 
in, the information, and from that tune insisted on an de< - 
. tion. The prosecutor having entered up judgment otjoustrr, 
the court ordered, that all the judgnu ut, except that of ea~ 
piatur pro fine, might be expunged, observing, that it Would 
be hard that a subsequent good election should be done 
away, as it would be by the judgmeut of ouster. Aud they 
distinguished it from Pender's case, where the party bail 
been guilty pf an usurpation durrng all the time charged m 
toe information. 


A quo warranto ipfognuatioa has of lata years, been, con- 
sidered merely in the nature of a civil proceeding ; awl ( oti- 
scijuently thp conrt wilt grant angmrtnair. 

y R r. FnwdijV^. V, 414. 
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reA^vin. 

I. In what Cases a HepkvinSnau be maihiuined. 

II. Of the Proceedings in RepGvmdd Common Law » 
and the Alterations made therein by Statute.' 

III. Of the Dutyxf the Sheriff in the Execution of 
the Replevin. — Of the Pledges. — Bond frosts 
the ‘Party Replevying.-— Sureties tender Stat. 

'SW 3* c, 19. s. 23. 

Otaim'ktg Property , and of the Writ de Pro- 

pftffate. "probanda. 

’’dQv'Of the Pfoqess for removing the Cause out of 
the inferior Couif, and herein of jhe Writs Of 
Pome, Recordari facias loquelam, and AcCedas 
ad Curiam. 

VI. By whom a Replevin may be maintained. 

Of the Declaration. 

Vlfl. Of the Pleadings : 

1 . OJ Pleas in Abatement, and herein of the Plea 
tff Cepit in alio loco. 

SI. Genet at Itsue. 

3 . Of the Avowry and Cognisance : 

1 . General Rules, $c. relating to the Avowry. 

2 . Of the Avowry for Damage Feasatnt— 

Pleas in Bar— Escape through Defect 
qf Fences — Right of Common— Tender 
of Amends. 

?. Of the Avowry, fop Rent Jrrear — Pleas 
in Bar— Eviction— .Non Dimisib—Non 
Tenuit^-ftiens in Arrear— fencer of 
A&eapt* i 
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4 . Property • 

5 Statutes: 

1. Of Limitation* t 

2. Of Set-off. 

IX. Of the Judgment: 

1. Far Plaintiff. ^ 

5. IV 

X. O/Me CoitsT 


^ * 

* l f . In tehul Cases <* Replevin way be maintained. 

It is said, in 3 Bl. Com- 147. that a replevin is fthmdM op; 
a distress taken wrongfully and without sufficient tyupsw |ipt 
whence it may lx? inferred that tho learned 
supposed that this remedy was rqnjined to a takWr *ijf 
tress. But, (as it was justly remarked by Lord ned&WK 
Ch. iu Shannon Shannon, | Sch. & Left 3*70 this defini- 
tion of replevin is too narrow, and many Old authorities 
will be found, in the books, of a replevin having been 
brought where there was not any distress ($)• The writ. 


(1) \ (though, generally speaking, wherever there is a 
replevin may he maintained, jet this rule is not iiinveiHalljrwieii 
for it appears from H. v. Monk house, Str. 1184. that the rniitti 
rue ted an attachment to be issued against an uuder-shcrilf, for 
grunting a replevin of goods di&trumed on a couvietton for deer 
stealing. So a replevin will not lie upon u distress made for u duty 
to the crown. K. v, Oliver, Buub. 14. But where the plaintiff 
brought replevin for goods levied under a warrant of distress, for an 
assessment made by a spi'cial sessions under the highu.tv act, 
13 G# 3. c. 78. s. 47*9 oh the ground of the i>ieit)i*cH, for which he 
was assessed, being situated without the township which was liable 
to repair the road ; the court refused to set aside the proceedings# 
Fenton v. Boyle, Feb. 12th, 1807* C. B.2 Bos. & Pul. N. It. Jy»). 

(2) Rephgiare esi f rem apttd a Hum due* lam, caution r b^iumd 
interpositd , redimere . Spelm. Glow. 485. Quant les hunt on 
chattels d'aucun tout prises, it avera per common U y un breve hors 
de Chancery commandant* be. uoct Pine. Replevin, 3 1 i. Replevin 
lies^of wH goods and dvattels unlawfully taken ComvnV Dig# 
Replevin (AJ^ A replevin is ^- Judicial writ to the sheriff, com- 
plaining of *an unjust taking ana detention of goods and chattels. 
Gdb. ltepl. 00, Note, by the learned reporters of the lii&lt 
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■■Jt was farther remained iWrlword Rodcadaic, is founded on a 
4jfkWg, and th» rfaty; party from wlom the goods 

Mi taken, has to navu ( tbem rekored'd® him, until the ques- 
tion of title to the goods fis^deternrapd. The person who 
takes them may claim property fi® them ; and if he does, the 
sheriff gannot deliver the goods until that question is tried; 
hut this claim of property cgp be made only where there has 
been a taking; and it appeared to him that the writ of reple- 
vin was calculated in such cases to sup njv ithe place of dpti- 
nue or trover, and to prevent the party pom whom the goods 
were taken being put to those actions, except in cases where 
the other could shew property. % , 

A replevin lies for goods and chattels only*, hence H caiMtit 
be maintained for things affixed to the freehold. 

' In>n replevin for taking the goods and chattels* to wit, one 
J}tt<Nki!ib&c> of the plaintiff’, to which there was an avowtry 
f.arresir, the plaintiff' in his plea in bar, said, that 
’ din, before and at the said time, when, &c. was 
^e-freehold of the pices or parrel of ground On 
, fc&and as such was by law exempt from any distress 
.... . j.orreara of rent ire the avowry mentioned, fad slight 
not to have been distrained for the same, Ac, H To, this plea, 
the defendant idcmurred generally. After argument, the 
court wqre of opimon, that the plea in bar could not be 
supported, lieoplsc it was a departure from the declara- 
tion. ’I’hat. trfdcda ration, treating the lime-kiln as a chat*, 
p), Wight polnhly he true; because lime may be burnt in 
pjtotajblti oven, and the kiln need not therefore lieicssanly 
_ jojkmxcd to the fuehoUl ; but that as the plea in bar stated 

3 l, tOt.be affixed to the freehold, it vyas inconsistent with the 
Ociaiation. 



II. Of the Proceedings in Replevin at Common Law, 
and the Alterations made therein by Statute. 

A? the common law c , the proceedings in replevin com- 
menced with suing out of the Court of Chancery a writ of 

* II l Intt. 145 b. ' b Niblet r. St&Ult, |T ft. 504. c a ln«Cl40- 

r k # i • » 


Chancery Ci**s> temp, id. $ee jfttso Jta|L N. ^ 3„ 

"4*~j\iUp1<:Yin may be broudht ii » any me where a man baa bad 
his goals tike* frotp|ijp M See albo 1 Inst. 143. l>. 
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replevin directed! to the sheriff 'df the ro'unty where the 
'distress was fttken. Generally,' firits directed to the sheriff 
gav# him a ministeriaLapwet only ; but the writ of replevin 
was in the nature of if junicte»; not teturnahle, and gave thb 
sheriff a judicial authority to deieittlmdlh the county court, 
the matter in question between the parties. Thus distin- 
guished from other writs, it vva| catted festintm retried imn, 
a speedy remedy ; but, notwithif&hding the advantage accm- 
iftg to the subject frpjnthe circumstances of its Ming a justi- 
Cial writ, it was frequently attended with so much delay as to 
require the interposition of the legislature. This delay arose 
from several causes: 1. From the necessity of an application 
imChancery, when the distress was taken in a distant part of 
fne kingdom. 

To obviate this inconvenience, it is provided by atak! 59 

S . 3. (commonly called the statute of Marie bridge) 
at if the beasts (3) of any person are taken and Utqusdy dpi 
tained, the sheriff, after complaint made to him, waptgriMt 
them without the hindrance or refusal of the persObwMilpfi 
have taken the beasts. 

' To make this remedy more effretiial, and to* render the 
delivery of distresses more expeditious, it ia enacted by stat. 
1 & 2 Ph. & Ma. c. 1ft. s. 3. that “ Every sheriff' of shires, 
not being cities, or towns made shires, shall, at his find 
county day, or within two months next after he 'has rr- 
ceivnl lits patent of office, appoint and proclaim, in the 
shire town, four deputies at the least, dwelling not‘%jbd$*r 
twelve miles' one from the other, who shall have authosfw^mr, 
the sheriffs name, to make replevins and delivery d)M*liP>* 
tic sin*, m such manner and form as the sheriffs may and 
ought to do. 

Ky force of the statute of Marie-bridge 3 4 (52 H. .*). c. ftl ) 
the sheriff' may hold plea in replevin by plaint of any value, 
and this plaint may be taken out of the county court', aiul 
replevin made immediately 4 ( 1). But it is incumbent on 

<1 2 Inst. 139. e Id. f l Tort. MS. b. g Iiuit up. 

(3) The word in the statute is “ mena,’ 1 •* beasts,'* but it hi 
usual for the sheriff to hold plea of replevin by plaint of other goods 
uud chattels as well as cattle* 

(4) This position, which is to be found in 2 Inst. 139* is not war* 
routed by 4 1 Bdw. 4* 05. there inferred to. But if »*• said in Bfyke f 
Repl.' p>. 40,‘to‘bg the best opinion, The reason mmmkk for it 
by Sir Etbr. Coke i*? 4 * that it would faitttdte fcgaii&l ute^scTopk of 




t belp qnff to, the next county court, in- 

SP«jf th(5 j?«rtiu,v .Tjiip star 

tpe doeafbpt extend wj&ii^e|ogw# The hundred court, 
’’which deriVeS its* auttrtmty frtm -tOT^Untyoourt*, cannot 
fhescribe to grant replevins Jiy plwntby ita steward opt of 
court ; fpr, at common law,vh^ sheriff pould only replevy by 
writ iu his county court. ' But this decision is to be Confined 
to replevins in hundred courts, which courts, are all egusdem 
generis, and owe their jurisdiction to. {^common law, and 
does not furnish a jrule for replevins in ’ other courts which , 
owe their origin and jurisdiction to charters from the crown, 
and iu which pleas of replevin upon plaint, and without writ, 
may he maintained 1 *. r / ,• 

The proceeding by replevin by plaint under the statute har* 
superseded tho replevin by writ. The observations,, there- 
fore, madere this chapter, with respect to' the method of pro- 
Secuting lSSplevin, must bfe understood with reference to the 
faplaintt except where the proceeding by writ is 

(Aus^'df delay at common law proceeded.. 
fr<^t$fe r sheriffs riot being able to enter a liberty w-idroiP 
n non amittas. Where the distress was taken and inipoiinded 
within any liberty which had return of Writs, and the bailiff 
of such liberty did not pay any regard to the Warrant of the 
sheriff. * The statute of \iarlebridge has removed the neces- 
sity-of suing out the non omit tan, but still the sheriff must 
_ngtoMBf\varrant to the bailiff of the liberty before he can 

$> v 3f$he same cause Of delay as that last-mentioned was 
•’ experienced in cases where the distress, though not taken 
' within a liberty, 'yet was impounded within it. By force of 
the statute of Marlebridge, trie sheriff may in this case enter 
the liberty immediately, even without previously issuing a 
warrant. ' 


g H»Hrt v IJjrt.5 Moil gw. Ul. Knjm.. 1> Witaon ». Hobday, 4 Mrate & Sri. 
218. Curth. 38a. Salk. Skirnwr, wyn, 190 . 
o?4. J>. C'. 


flu* statute, that the owner of the beasts should be deprived of the 
use of them, until the tiny on which the cotinty court is holden.’* 
The same doctrine is laid down in 1 Inft. J4&A **"" 
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III. Of the %uiy of the Qhdrifin % lhe Execution # 
theJgeplevinr-Of the, Pledges— . Bond from the 
Party replevying— Sureties wider the Stul^ 
11 G. 2. c. Id. *. 33. 

At the commencement of a suit, it was the duty of the 
sheriff at the common law, mall actions, to take* frorti the 
plaintiff pledges for the prosecution of his suit This duty 
was the same in replevin ; but as these pledges were only 
answerable for the amerciament to the king, pro ‘John rfa- 
m&e, if the plaintiff did not prevail in the Suit, they went 
fbund insufficient for the security of the defendant in reple- 
vin, inasmuch as if the party distrained upon, either sow or 
oflffgned the distress after the replevy, the defendant was 
wholly prevented from reaping any advantage*' from tufe 
award of a return. To remedy this mischief Hfo4§P»> 
VVcstm. 8. (13 Ed. 1.) c. 9. requires the sheriff .bnteM nis 
makes deliverance of the distress, to take from titeupteieip 
not only pledges for the prosecution of the suit, but also ter 
Uie return of the beasts, if a return be awarded. And if the 
sheriff' take pledges in any other mauuer, he is to answer for 
the price of tne cattle to the distrainors; and if the bailiff has 
not wherewith to make restitution, it is to be made by Ins 
superior. , 

The course pursued by sheriff's, or other officers making 
replevins, ill carrying into effect the provisions ot this statute; ' 
dots not appear to nave been uniform. Two differ, nt me* 
thesis have been adopted by them for the protection of the 
defendant. The first method has bmi to take a bond fiom 
the pledges conditioned for the appearance of the party u p le- 
vying at the next county court', for Ins prosecuting In* suit 
with effect, and making return of the distress, if return should 
be adjudged. In taking this security*, the sheriff lias lx mi 
considered as pursuing tiie directions of the statute; lot 
the word [dodges lias been liolden to be synouimous witli 
sureties. 

The other method has been to take a bond from the party 
replevying (5); the condition ot which is similar to the 

1 D*Hon’« SMT. 439. k W.IUjM.87*. J.ntw.687. Daltim’a Miff Ml. 


(5) 1 have not been able to discover the origin or tint intro- 
duction of these securities, and, consequently, 1 cahnot ascertain 
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former, viz. that- Iteipbligor will appear at the next county 
aqd then aftd|here prosecute his suit with effect, and 
that he will make return of the beasts, if return thereof 
Jbe adjudged by law (6)* ■ , ^ 

Although the statute ofWestra. 2d. c. 2. is entirely silent 
as to a bond from the party replevy ing, yet it has been decided 
that bonds of this kina are lawful*, and if the condition be not 
performed,' an action may be brought on them. 

It does not appear that the sum i o which these securities, 
viz. the bond from the pledges, or. the bond from the party 
'replevying, should be taken, has ever been ascertained. To 

( provide, therefore, a more effectual security for defendants, 
ty fixing the responsibility of the sureties, and to prevent 
vexatious replevins *ih cases of distress for rent <trrear % it is 
enacted’ by stat. fl O. 2. c. 10. s. 23. “ that sheriffs, and 
other officers having authority to grant replevins, shall (7), 
Jill ' ^ycrrv'^eplevin of distress for rent, before any deliverance 
take in their own names from the plaintiff ami 
"WSb^nsible persons, as sureties, a bond in double the 
+4ttic of ibe goods, Conditioned for prosecuting the suit with 
effect, ^and without delay, and for duly returning the dis- 
tress in ease a return shall l>e awarded.” The statute then 
proceeds to authorise the sitcriif or other officer to assign 
such bond to the avowant, or person making cognisance, 
who may maintain an action upon it in the superior courts 1 ?, 

I Blackett ¥. (Vistsop, l Ld. Raym. in Dias v. Freeman, 5 T, R. 19s. 

-Whfrl 1 is the most ancient. The usage has been not to take both 
securities at the same time, but the sheriff lias exercised hi> diM:re- 
tiou in taking either one or the other, as seemed uio*t convenient. 
The bond from the party replevying lmt»; l believe, been most ge- 
nerally adopter!. 

((>) * k fn all replevin bonds there are' several independent con- 
ditions; one to prosecute, another to return the goods replevied, 
and a third to indemnify the sheriff; and a breach may la* assigned 
upon any of these distinct conditions.” Per Lee, C. J. delivering 
the opinion of the court in iMorgun v. Griffith, M. 14 G. 2. B.R. 

7 Mod. 380 . Leach’s ed. Or the breach may be assigned thus: 
11 that defendunt did not prosecute his suit with effect, and hath 
not made return.” Phillips v. Price, £ Maule k Strlwyn, 180. 

(7) If the sheriff or other officer neglect to take a bond, accord- 
ing to the directions of this statute, the courts will not grant an 
attachment against him, such negligence not being an abuse of any 
process of the courts, -• Twells v. Colville, Willt*s,373. R. v. Lev? is, 
2T.R. Cl7. 
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m the event of its being forfeited. Botli Avowant and person/; 
making cognizance may take ah assignment of the bond, afljfi 
sue jointly on it n . In this action, if the declaration state that’ 
the plaintiffs bail iff of one J. S. distrained, &c. it is sufficient, 
without stating that the plaintiff, at the time of the assign- 
ment of the bond, was either avowant ojc person making cog- 
nisance in the suit in Replevin*. Although the bond he. exe- 
cuted by one of the sureties only, it is still available by the 
sheriffs against such surety?. 

‘ In Chapman v. Butcher, Carth. 24$. the plaintiff in re- 
plevin had given a bond to the bailiffs of the borough of 
,New Windsor, conditioned to prosecute his suit with effect 
in the court of record of that borough, .and to make return, 
if return should he adjudged by law. A replevin was 
brought in the borough court, and judgnumt given for the 
defendant, which was afterwards reversed in the Court qC 
King’s Bench, on error, and a hew judgment was given 
that the plaint should abate, and that the defendant 
have a return. An action was brought on the ft 

t vos ftolden a lairful bond, and the court sdid f that it waftht: 
common course to take such bonds. With respect to the. con- 
dition, it was determined, that it was not conlined to :i 
prosecution fti the „ court of Windsor, but extended to the 
prosecution of a writ of error in the King’s Bench, for that 
was part of the suit, commenced below; and by the words, 
tv if a return should In* adjudged hy law," the condition was 
not confined to the judgment of any particular court (i>), for 
which reasons the court gave judgment, for the bailiffs* the 
obligees. 

So where the condition of tin* replevin bond was to appear 
in the county court 4 , and then and there to prosecute with 
effect; it was h olden, that the words then and there related 
to so much of the prosecution as should be in the c ounty 

n I’ll ill ijK v. Price, .1 M. & S. ISO. p Austen v. Hayward, * lTarili. .v.J. 

o Ojas v. Freeman, 5 T. K. i«).». q Vau^lisu v. Xui i C a. 'I unji. 

Hard*. I.J 7 . 


(ft) “ T« prosecute with effect, the plaintiff must no? only pro- 
ceed, to a dc?ci*inii of the biiit, but inuM haw sur«-«*ss in it, «»r h‘‘ <Ioch 
nothing; and it is not a completion of the condition to haw levied 
a plaint in the county court; for tin; word* extend to all the pro- 
ceedings* from the oiigina! to the conclusion of the action, ns well 
in the court below**** in the 1 superior court* by re. fa. to* which is 
the *ase iilr Cartb. 245);*’ Pe r Lee, C. Ji delivering the opinion <of 
the court in Morgan v. Griffith, 7 Mod. 380. 1. each’s ul* 
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replevin: 


* '■** 

cpurt, but that theyMid not retrain it, and that the bond 
forfeited, the plaintiff having been nonsuited in the 
- Siiperior court, to which .^he cause had been removed. 

• -Pin in tiff in replevin having given a bond to prosecute bis 
suit with effect*, Jevied a plaint against the defendant, who 
obtained an injunction to stay proceedings until a certain 
day, ort which the plaintiff in replevin died; it was adjudged, 
that the plaintiff had prosecuted his suit with effect, there 
not having been either a nonsuit, of a verdict against him; 
and Holt, C. J. compared it to the case of a recognisance on 
a writ of error, which, .yap to prosecute with effect; there, 
if the plaintiff was notbonsuit, vpr the judgment affirriteil, 
f he recognizance was not forfeited. 

It is sufficient to plead that the party did appear at the next 
county court, and there, prosecuted the suit according to the? 
form and effect of the condition, and that that suit is still de- 
pen^iiftfc afjji undetermined’. 

In an action brought by the assignee of a replevin bond 1 , 
where it did not apjpear on the face of the declaration, that 
the plaintiff was the avowant, or person making cognisance, 
the court referred to the replevin suit, which was of record 
in the same court, for the purpose of ascertaining the fact, 
the declaration concluding prout paid per rccordum . 

The breach assigned in the declaration ought to pursue 
the condition of the; bond, but it is not necessary that it 
should extend any further’ 1 . 

The sureties are liable only to the amount, of the penalty 
ii^ the bomb and costs of suit on the bond*. They will not 
be discharged by t ime being given to the plaintiff in replevin*. 

When tin; defendant has obtained judgment for a return, 
if the sheriff return, to the writ de fetorno habvndo, that the 
cattle are eloigned, the defendant may, if the sheriff has 
not taken any pledges*, or, what amounts lo the same thing, 
has taken such as are insufficient*, immediately, without, 
any previous proceedings (P), commence ;tu action on the 


r O. ofOrniou.lv. IVurly, Carth. ii(i. 

ami 12 Moil. ;iso. 
k Urarkrnbury v. IMl, F.ast, r. 

I II.uUt v. Itmlou, ('. IS. 17 tJro. J. 
W:IU*s, 

II T. IS. litf. 

x rixU'onl v. Algor, 1 Taunt. R. sis. 


y Moore v. Hovwnaktr, *» !ll::rth 81 * 
0 Taunt. .170 S. <\ 
z Moysrr v. (Ir:iy, Cro. Car. 440 . 

A non Sir W. Joins, tf/S. 
a House v.t'nllnxoii, itiViu. 30<k, 400. 
7 Moil. ,187. LeucU's ed. Hull. X, l\ 
Cm . S. C* ■ 


(?>) Vormrrlv, where the sheriff hud taken insufficient pledges, 
it was the practice to proceed in the f*rs>t balance by scire Jaciut* 
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casc b (10) ag|inst the*sheriff; in whteh action (since the 
il Geo. 2. €• lp. 8 V 23.*) iii caaa* of a distils fur rent 
amar, three different resolutions have taken place with re-, 
$j>ect to the extent of the shefftY nubility- Tin* first cose*- 
decided, that the statute 11 Geo. s l. c*.ip. s. 43. had not 
enlarged the responsibility of the sheriff and that tin; value 
of tlie goods distrained ought to be the measure of the da- 
mages against him, as it was under the* s^at. Wontm. 2. 
(13 Edw. 1.) c. 2. In the seepud easfc 4 , it was resulted, 
that as the proceeding against, the sheriff was an action on 
the case for a culpable neglect of duty,* the plaintiif was en- 
titled to recover a full compensation for, the mjury -sustained 
by him in consequence of 1 1mt neglqet, aitbpug|f aruch com- 
pensatiou exceeded double the value of the goods distrained 
til); but in the third and lost determination* it \Vi\s bolded. 
Matt the sherilf sliotild not be liable any {arthef.' than the 
sureties would have been, if lie ha<f done ins duty, and taken 
it bend, and they hlwl been SUtiitieht; illld that, U8 the re- 
sponsibility of ilie auretiev was limited by the statute (o 
double the value of the goods distrained^- that sum ought to 
be t he measure of the damages. ; 

This method of pructt'dln* ngairfftt c Ten v I/Cltthri^c^T. H.o:), 

till' sluTilf HAS u«‘UI»mK after utucb ti Coih uikii *, Li*U»hndu«’i H. 111. 

th-hutf, in House \ . C.ittf i'hiii. ;»«•. 

v l’.\ ; u»h v. Ilrandfi, » II. 111 . ,47. 


against the pledges. A detailed account of this uo thod is given in 
the l>t. v«l. of Scrjt. Wins. ed. of Saunders, p. l‘K>. a. 11 . nV), and 
(nib. Kepi, cap. 2. s. Vll. 4. 

(10) In this action, some evidence must be given by the plain- 
tiff of the insufficiency of the pledges but very blight evidence is 
•uflicicnt to throw the burthen of (woofon the sheriff. Kaiind**™ v. 
Darling, Middx. Sittings, Trill. 10 O 10 . C. 1 ), Mull. >, . 1 *. <* 0 . 

(11) The damages given by the jury in this oa;e were loo/. 


The rent in urrear was 

10 

10 

0 

The costs of the replevin suit 

84 

0 

0 

Expense of t/c rclorno ItaLendo 

5 

0 

0 


»<> 

10 

0 


The value of the goods was 2 2f. 4*.; and the penults of the bond 
was 50/.— The court permitted the verdict to Ijc eiueied for the 
whole sum (100/.) fouiul by the jury. In PaUhoa \. Prow*.*, the 
damages given by the jury*, for w hich judgment w:i> entered, were 
made up of the costs of the replevin suit, and the rent in arrear, but 
there the value of the goods was more than the sum for which the 
judgment was eulcrcd. 



1104 ftStWSVlN. 

*In Richard* v^Aftan, JSSJ. Rep.^280. the Court of Com- 
ttm Fleas, on applieatioa. m«le% rule on the 

•tralf, under-sheriff, sma the replevin clerk, \jrho hadiefused 
to discover the n$me$#f tnppledg£S taken aa granting the 
replevin, to pay to tjjie defendant m replevin Hie damage (12) 
fcyd costs^re^overecQby him. * 

QjMm application to the Couif of C* B. f for ampule to shew 
cauSt why th^oflbcer of thecourt below should not pay the 
costs rccoveied by the defendant m replevin, on account of 
the insufficiency of Jhe pledges, ti&en by him de rctorno ha - 
fttycfo, the court refused to grant the rule; observing, that the 
deft ndant’s reipedy yras By action, there not having been any 
oaos^ id thexohrt *knd fthen'the replevin bond was 
tal^n. 


LV.^Qf doming Pri>pertyi % and of the Writ de Pio- 
v prietate probavkta. 

Jv the defendant claims property 8 , the sheriff’s power to 
re*delivei th£ beaste is suspended, and the plaintiff must sue 
out a writ de proprirtatc piabandu, oi of proving property, 
because questions ot property cannot be determined m the 
* c'ounty comt without the king’s writ. 

On the piucliasing the writ de proprutalc probanda , an in- 
quest ol ollm is lioldtn; and if on such inquest the pro- 
perty la found tor the plaintiff^ the shenlt is to make deli- 
verance , but if it bt found tor the defendant, the replevin 
by planU is eft termined, and the sheriff cannot proceed any 
Aithej . vit the plaiutit } may bnn% a new replevin hrj writ; 
tor what is dune on the plaint will not operate as a bar, be~ 
cause it w not couuectcd with the pioceechug by writ. 

f Trwywrm v.GiWait, 1 Bos Sc Pul g 1 lost 14 S b 

N K. 29 j 


(12) >fothm*r was suid m this case respecting the quantum of 
damages , but it is conceived, that oinqe the cgse of Evans v. Bran- 
d* r, it a similar application should be mesfe* the court would not 
com pi l thi diet iff. or other officer granting replevin, to pay more 
tlwu double the value ff the goods distrained* 


* 
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' • * ^ ** *■ only sm^*<fo h 

is, he cannot my 

. may plead pro- 
perty in a stmhger, for tipi* is a Natan to excuse 

mn» from damages, since Be Ms aof takw'the' plpintilTs 
good* from him. * v 


m mmsmmh|i 

% * 

V, Of the Proem for rbhowng 4hf Gouee&k tof the 
inferior Court; and herein of the Write of Pofie> 
Recordari fatias loquclam » and Accedae ad 
Curiam . 

Foui* different forms of writs arc piescfibed by hw ft* 
the removal of the proceedings in replevin ou^of an inferior 
mto a superior court : 

1 . The writ of pone at common U\v. , y 

2. The writ of pone under ilu* statute of W&t&inifer the 

2d (13 Edw. 1.) c. 2, 

3. The wiit of recordari facias loquelum, 

4. The writ of acredas ad curiam. 


1. Of the writ of Bpne at Common Law. 

When the proceedings in the county court were inrti* 
tuted hy writ out of chancery, and the plaintiff was desiroul 
of removing them, this was the proper form of writ for 
that purpose; but the proceeding in replevin by writ hav- 
ing fallen into disuse, the writ of pone has consequently 
shared the same fate; it will not be necessary, therefore, to 
trouble the reader with an explanation of it. The different 
forms of this writ, as adapted to a removal into the Courts of 
King's Bench and Common Pleas will be found in F. N. B. 

69, Ms 

1» t IttBt. u$. b. 


c 0 


WOL. IT. 
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9. Of the Writ of Pone under the Stat. Westm . Qd. 

At the common law, where the lonl avowed taking the 
distils for service* or customs, if the pin infill' disavow ed the 
tenure, and disclaimed holding of the avowant, the inferior 
eQlirghnd not any farther cognisance of the suit, ami the pro- 
ceeding then* was stayed ; because the disclaimer brought 
tli© freehold in ijinstiun, which the count}' court, not being a 
court of record, Jiad not any authority to try. This inconve- 
nience was remedied by tin: stat. Westm. 2. (13 Ed. 1. c. 2.) 
which gave the avowant in this case the writ of pone to re- 
move the procinxiiiigii into thi' king’s courts. It appears from 
the pjeamhie, that the aiowaut is entitled U) this writ of 
pone, ns well where the proceedings are instituted in the in- 
ferior court by plaint , as where they are commenced by writ 
out ©1* chancer). There *s one passage in this statute which 
is worthy of remark, because it may be inferre d from it, that 
before this statute the dr/tndiint in replevin could not. remove 
the procccdiiigfebut of the iuferioi court ( 13). The word* 
arc these : 

A>r per tetud statu turn dcrogutur lesi rommuni usitatw , 
t/tmd nun ptnAhil til it/ nod pluvituw poai coram jnsticiariis ad 
petitiunem defend i nt's ; quid licet primd favie rid cat ur tenet, s 
tutor , tt. do minus dr ft /. lots, Imhito ttimen respect a ad hoc quod 
do min as distrin\it % tt sequitur pro serritiis it consuetndinihus 
sibi'anilro < \vishntit‘Us % rtnliiur apparent potius actor, sin 
qtiurjc ns , qiiam ihfvudcus. 

;5. Of tlm Writ of Uccnrdari facia t loqu* lain. 

This form of u rit i* adapted to the removal of the proceed- 
ings in replevin 1 , when they ha\c heen instituted in the 
comity court by plaint, and m.t by u rit ; and as the method 
of suing by plaint ha> sii|H'rbcdcd the aneient met bud of pro- 
ceeding by writ, tlie revoedati facias lotfiidam is the writ 
now in gi urrnl use. By this writ the shcritl* is commanded 
to record the plaint, and, when recorded, to return it into the 
King's Bench or Common Phas, at a fixed day, on which 
the parties are to attend m court* This living. dune, the su- 
perior txiurts have authority to proceed. 

i I N. n.7«> B. 


( i :i) l am aware that Sir Edw. Coke lui» given uditferetit expla- 
ituion of tin* postage in tinted Iiv-t. p. 3 30, but Ilia explunatiun 
un to he nt variance with the context. 




REPLEVIN. 


HOT 


When the accord is removed*, and the party declare* in 
hn ’tea. the plaint is determined. I fence ad vantage cannot tie 
taken of a variance between the plaint and the decoration in 
the superior court* ' * 

By virtue of the writ of re. fa. la. thn plaint may be re* 
moved cither by the plainiHfordeiWidaut ; but the defendant 
must allege in the writ some cause of removal this a l lega- 
tion 1 , however, i* not a matoriaf point of the writ, and the 
defendant may avow or justify the taking and detention on 
other groumte. * 

The delivery of the re. fa. Jo. fh the clerk bf a county 
court, after interlocutory and licfore dual judgment, is a bar 
to any farther proceeding in that court. * 

The officer of the inferior court cannot refuse paying olx> 
dirnre to the writ", under pretence of his fees not hayiuf 
been paid, because hcMUay bring an actgph for such fees. J 

4 . Of the Writ of Acred as etd Curiam. , 

This writ is only a RpccibS' of re. fa. lo . adapted to the re 
inoval of replevins, sued by plaint in the Lord',* Court. Il 
derives its name from the language of the writ, 49 arcedas ad 
curiam IV. tie C. cl in f/t i plena curia record an facia* toyin'* 
lam, fftuc cst in c/idcui curia s'nn hreri itosir S,e. Sis.? tin? 
form of this writ inliilb. Itcpl. t4.>. ed. 1 ?:>7- 

X. If the writ of removal is made returnable on the first, 
return of the trmi n , it is incumbent on the plana ill to declare * 
in the superior court, within four days before \ .\ ■ end of that 
term; otherwise the defendant (although In 1 lias noL ap- 
peared} will be entitled to an imparlance. 



VI. liy febom a Replevin may be maintained. 

To fnaiutain replevin, the plaintiff ought to have either an 
absolute or special property® in the goods in ipie.slioii vested 

k Hurjfrmrr v. Arden. Pro FJif . (41 it Tkompdon v. Jorum*, > I!o». & Pm!. 

1 10 liil. 2 Avonry, £11. i»> ii«l J. IS/. * 

Avowry, 1 JO. ■>,. o lit ft. Uipf (4. **. 20 

to tic iron ▼* Prottic^k, ft Birr. nsi. 


G d 2 
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in him at the time of the faking ( 14 ): A mere possessory 
fright is not sufficient*. 

If the goods of a feme sole are taken, and she marries, the 
husband alone may (I V/ sue the repleyin; because the pro* 
perty is transferred by the marriage, and vested absolutely in 
the husband, so that he may release it; and, consequently, 
he may have an action in his own name to bring back the 
property \ 

If the goods are taken ftfler marriage, husband and wife 
Ought not to join in the replevin ; but if they do join in the 
action, and after verdict a motion is made on this ground in 
arrest of judgment, it will be presumed that the husband and 
wife vr ere, jointly possessed of the goods before marriage, and 
that the goods w ere taken before marriage, in which case the 
husband and wife might join 7 . 

* Executors may maintain replevin for the goods of the tes- 
tator taken in hisdtf^iu^ 1 ’ 

Parties wlu> have agovut interest in the distress may join in* 
the replevin*, hut where the interest in the goods taken is, 
several", there ought to be several replevins. 


Ml. Of the Declaration. 

T 

Venue'.' — The venue must l>e laid in the county in which 
.. the .dartre** \va* lakcu. 

Louts ui — 'Hte place in w hich the distress tfas taken, 

technically termed the focus in r/iw, as well aa the vill or parish, 
must he named in the declaration ; because the right of 0ap- 

|» Vrr « iir m Tt ui^lruuit v Cuvr, a Bro Krpl. pi. .19. 

Mml. v?.». * ' t :i II. 4 < Hi a. ) Inal. 1*5. b, 

«l P *V U (» Urui Abr. lUpl. pi. II. 

v Bmurnct Cy.v.&luitutir, Ci.Tttnp. 
llal'tlw. iiy*. 


( 14 ) There are two kinds of property, a general property which 
every absolute o wye r lm>, and u special property, as goods pledged 
or taken to tpattura hi# lauds, or the fife, and of both these a re- 
plevin licis, fw$* b* . ‘ ^ 

!*5) Or thwjb«dbandau»l wife may join. Agreed by Lord Hard* 
u .i fc.'. l\ .1, in Boon* v. Matt**, €ft»Tenip. Hardw. Ilfj. tjee 
ante. p. u. 
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(ion my turn on the place, aud the freehold mav come in 
question 1 . " ' ' 

If tkie locus in quo be not named, the defendant may take 
advantage of the omission by special delimiter*, but* if he 
plead over, the defect is cured*. 

This obligation on the plamtitT to name tbe focus in quo, 
has, from the supposed difficulty of ascertaining it in nil 
cases, been frequently considered as a great hardship. Jt 
must be admitted, that if the law required the plaintiff to 
name the place, where the distress was first taken, such a 
rule might deserve censure; but the law dues not require 
such stnetuess ; it being sufficient for the plaintiff to name 
that place in which he finds the defendant in possession of 
the distress*; for the law considers the distress a* wrongfully 
taken in eveiy place in whic h the defendant may have it ui 
Ins custody 

Hence where the plaintiff declared of a taking m A,\ and 
the defendant pleaded non ctpit rnodo ct forma, the plaintiff 
having proved that he found the cattle m the possession of 
the defendant in A., it was adjudged sufficient, although the 
defendant proved, that he first took them in B., and was only 
diivmg them through A. to the pound (IT). 


X 2 H (> 1 4 a 

> Ward l.attU 1 , (’»u. YJir. «{)«i 
Mom, 67s* S.C uiitki th*» imintt of 
Ward % I.akm. St*« »tto Kciul and 
HauUV tW argument* in 

Hindi sir reported 111 l.odl* ISO. aupl 


the judgment of fh«* court in Iloh 
l«» .iml | llrowtil 170. 
z Biill)tlmip \ Torm 1 , Wdlm, 470 
and {h r ltnd^m.m, ( J , 1 Sidf to. 
a IVi (liumhn-jJ , j Hit* At Uni 4 «t| 

U Wftlttm % . KciMwp, 4 Wil*. Jla4 


(16) If the distress be taken in one county, and curried into un- 
other, the plaintiff may have replevin in either count), because it 
is a caption in every county into which the d intros is taken bv the 
defendant. F. N. B. tip. I. Doct. Pla. 315. See also Bro. llepl. 
pi. 63. 

(17) If the defendant never had the good* in the place named in 
the declaration, non cepit tttodo et forma seeing a proper plea, where 
the' defendant does not seek a return. 

The plaintiff declared for taking guns in quodam loco vocat . the 
Minories; the defendant pleaded non cepit modo et forma. At the 
trial the plaintiff proved the taking at a place in Surrey, upon 
which it was objected, that he hail failed in proving his issue ; to 
which Pratt, C. J., assedttd, observing, that inhere the defendant 
does not insist on a return* he may plead hoe cepii fnodo ct forma » 
and prove the taking to lie at another place ; the plaintiff was lion- 
suited* Johnson v. VVoHyer, Str. €0?. 
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" If tine replevin Jbe brought in an inferior court, the latfp 
must be AHegedto be within the jurisdiction of the 

jaourt € . 

v ; With respect to -the description of the goods taken*, it is 
stated in some of the books as a rule, that the goods must be 
described in the declaration with such certainty, that the 
Sheriff may make re-deliverance of them. 

The following cases contain all the learning on this sub- 
jpet: . 

'Replevin for taking bona et eatalla $na 9 9 »/*. quandam par - 
re// 9 li/ih'i et <juamiar,i parcel!* papyri ipsius qncrrntis ; the 
defendant avowed the taking as a distress for rent arrear. 
Verdict for the plaintiff with entire damages, it was ob- 
jected, in ar/est of jnttgiiirnf, that ’* f/nandmn parrtfV papyri 
ct lintel” was too general and hneertaiji a description; and 
although it might be well enough in trover and trespass, yet 
it was ilt in nplcviii; because it was not a suilk lent direc- 
tion to the jury in assessing the damages, nor to the sheriff 
in re-dc liveri" the go^ls : but Parker, J , ohsened, that 
although the declaration would have hem iil on •demurrer, 
yet the pleadings had supplied the defect ; here use tin* de- 
fendant having avotvr ff the taking, he had thereby admit ted 
that lie knew what, the goods were, and consequent ly, both 
partus agiveiui/ on this point, the only question was, wiio 
should have them.' He added, that, it would not he of any 
advantage to the ihtVinhmt to have llie got>ds jmrfcicnlnrKed : 
bemuse, if the plaintiff .should demand .*>u(> w ants of pant r. 
and prow that the ffnftvduut had wrongfully taken one only, 
yit he wool I he entitled !o recover, agreeably to 1 he rule, 
tied in net Suns on it is sufficient for the piajntiff to 

prove par? only of hs declaration ; and as tathe nm?aity of 
an exact d»-«iTiption of t!c* good* on neeount.of the re-deli- 
yerv by I'm dicriff upon the r< t o **' halt ■•:«/*, he ohsei ved, that 
the slit riff might inquire the defendant to shew him the gooffs 
(KS), and tint it was a goo 1 return for the sheriff to make, 
M that no person came on tie' part of the defendant to shew 

f QiuirVs v Jur «U. 4$ftr. AUl:? :h?. *** «$*■ 

»1 £«•*• * Nim Pro**, »> r». t rtMtinBimv MaU3i»r,Ca.T4fl|ip. 

v KcirtfwUtv. Nclioo, V«»ch. |3 Ann. Hordw. |f|. 


(t?) This argument hllft fr^mentl)* hem urged, when exceptions 
in of jud$pn*at have been rnnHe in tfiUons of ejectment, for 

uiieeredntv of ffc«<Ttpttou in the declaration. Sec Per tin an v. Mor- 
jjau, Cro. ITiz, 4<S>, 




UmBVlN. 


1114 


Hon the goods,” and that such aroiuro, might be found Ui 
RastaH* Entries, and Dalton's Sheriff, c, T& ?*4 

So where in replevin for taking fourteen skimmers and 
ladles', and three pots and covers, an exception was taken* 
after verdict, in arrest of judgment, to the declaration, for 
uncertainty ifi the descvjrtion, in not expressing liow many 
of each sort were taken TKbe court, adopting She reasons of 
Parker, (\ J., in the preceding case, were of opinion, that 
the declaration was sufficient, and gave judgment for the 
plaintiff 


VIII. Of the Pleadings : 

1. Of Pitas in Abatement, and had a of the Plea of Ce* 

pit tn alio Loco, 

2. irUiCliJ Issue. 4 

3. Of the Aroicry ami Cognisance : 

I. (General Pules, §r. relating * n Ihe Avowry. 

12. Of the Avoid y for Damage feasant — Pleas in 
Jim — P\ rape through J hfect of Pences — Right 
of ( \)tnmon~ 77 udt r of A mends. 

3. Of the Avowry for Pent A r rear— -Plat* in Par—* 
Petition — Son Ihnrstt — So a Tt ttuik—iiicns 
in Arrcur—Tcndtr of Arrears. 

\. Property. 

5, Statutes: 

i. Of Limitations. 

O. Of S<t.of. 

SSSmSSmt SJSAm mt St 

U Of Picas in Abatement, and herdn of the Plea of Cep it 
ft in alio Lnnj. 

r J here is adillcrciMc lx tween pleas in uhatenu *»t m ’re- 
plevin, and in other actions arising from the p< < uhar nature 
of the proceedings inpreplevin. In other options, ns actions 
of assumpsit, debt, or trespass, tlie plaint iff is not put in 

f Bern r. MatWirc, Cm Temp fltnhr* 1*4 



ttEtt-Evar. 

pmmknsQf vty thing until after judgment and executi,* 
pmnA M'soorf^tkfereforoi m the writ or count i*quaahed, 
judgment for the defendant, on a plea in abatement, 
g^edefeoi^tj* thMfoy restored^ to the same situation in 
jftrhitih be Was before tbe.a^tion wnf brought t but in replffr* 
via tha mere quashing the writ ee^pount does not afford the 
/Jefefldilpf complete retires, thdjfrfaintiff being in posses- 
sion *of the defendant's goods by {previous delivery from the 
9 To reinedv this inconvenience, and to entitle him- 
Mf to airettfit) of tne distress, the defendant must, to a pies 
jof abatement in replevin, subjoin a suggestion in the nature 
of an avowry or cognisance. As this suggestion, however, 
t* merely for the purpose of -a return, the*matter of it is not 
tmvbrsables. r 

To the plea of cepit in alio loco h , the defendant must 
Odd t stf$gestion of this kind, if he seeks a return. 


Of the Plea of Cepit in alio Loco . 

The defendant pleaded cepit in alio loco 1 , and prayed judg- 
ment of the court, and that the count be quashed. On de- 
murrer, the question was, whether the plea ought not to have 
prayed judgment of the writ ; but it was insisted, that the 
place being mentioned in the eount*only, and not in the writ, 
the exception was properly taken to the count, where tl*e 
fault $vas. Tlie court gave judgment for the plaintiff, being 
of opinion that the conclusion was good. 

* But though this jsfea properly concludes with a prayer of 
judgment of tin* count or declaration, vet in a case* wheie 
to reulevui for taking the plaintiff's goods at the parish of 
St» Mary-le-Bow, in the ward of Cheap, in London, the de- 
fendant in Ins plea prayed judgment of the declaration, be- 
cause he took the goods in the pansh of St. Martin, Ludgatc 
Without, in the ward of Parringdon Without, m London, in 
a certain dwelling-house there, called the White Swan, with* 
out this, that lie took them at the pansh of St. Maiy-le-Bow # 
m the ward of Cheap, and this he is ready to verify ; where- 
fore he prays judgment of the declaration, and added % **- 
gestibn in the nature of an avowry for a return; it wsls 
nolden, that the plea of the defendant was a plea m bar, and 
not a plea in abatement, for the following reasons; 1st, bo 
cause the place in. replevin is of the «. s*mce of the action, 
otherwise the defendant in replevin couM not demur for want 



i Docket v. Booth, B. R C. i C 9. 
M.sac. 

k Bntljtborpe r Turner, WtlMft, 473* 
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#1 certain place in the dedaration f ¥»c Srt|> fe ft a^fct 
in abatement, an objection cannot be pads*** any dfcfecr ft 
the declaration ; in support ofHhis msoxt, Hastrdpv. Him* 
Inga, Salk* Z\t. was cited * 3dly, fcedhftw eporWlnquifi%%f 
tkt officers in the Court of Common Pleas hnd iiV'tht Kinjffc 
Bench, it was not found (that nn ftjBdavitJhad $vtt ItttKtftfttdfe 
• of the truth of this plea, as is required in -plea# in atateftent 
by stat 4 & 5 Ann. c. l(ii: lior were dufendsnts obliged to 
put in such pleas within the first four days Of tne tejrm, as 
pleas in abatement must be by the course of thefcouftp4tMy, 
because it appeared by the manner of pleading fcftes^ plats, 
and the judgment given upon them, that they had always 
been considerM as pleas in bar 1 ; lastly, because whoever 

E leads a plea in abatement mus), show that the plaintiff <SiA 
avea better writ, whereas, lie caunot have j& baiter writ in 
the present case ; for it is in tlio usual form, as appears bjr 
the register, lb. 81. and Gkmville, I. 12. c. 12. 


Q. The General l$>uc. 

The general issue in replevin is M non cepit by which 
the property is admitted, to be id the plaintiff, and the cap* 
lion only put iu issue. 

3. Of the Avowry and Cognisance : 

1. General Rules , $c. relating lo the Avowry* * 

C. Of the Avmcry for Damage feasant— Pleat 
in Bar — Escape through Deft cl of Felices— 
Right of Common-Tender of Amends. 

3. Of the* Avowry for Rent Ar rear— Pleas 
in Bar — Eviction — Non Dimisjt — Non 
Tenuit — Riens in At /ear*— Tender of Ar w 
rears . 

1. General Rules , #r. relating to the Avowry . — .The avow* 
iy or cognisance, which is in the nature of a declaration, 
ought to contain sufficient matter, upon which the avowant. 
Of person making cognisance, may have judgment for a return 
{19J* «■ But if the avow ry*, &c» be defective in form, or if c«r- 


! l Rut. Catr.fSS. pi 4 , 5 . Sul*, pi. 7. Thotnp*. Rut. 274. pL 1 1. Clift'* Enfr Oil* 


(ID) ** In replevin, because the avowant \% to have a return, lie 
ought to make a good title in omuifc#* * Per cur. Goodman r« 
A|lui^Vclv, 148. 



1 H* &E$liKVB$. 

cu^^e of fchfefjjrtape, &gAihould*be omitted, such 04 ns* 
skil may t>£ hijpetj by the plea of the adverse party : other- 
wise it flfof p tlpl&hi suhsttncefi * Tim a \dta rv °, &c. must 
( veto \iultf&fy«bpart of I lie dcchiratiou ; Italics if the 
% j#a*ijtdf alleges a taktpgjn two places, and the defendant 
Niva* jfjiftrto one oiih, it is a discontinuance. So if the depl*^ 
rati** hc^or taknj* u»*5hV, diatMs, and beasts, and the 
uvV?v«fy » s routined to die taking the beasts only, it will be 
had on <1 t dinner. 

■*B\ mat. 4 Apu. < . Iff. s. 4 any defi fidant in any action, or 
any piainMI m tcpl* vm, in any com t of record." niaj , witti 
thrive of th.-'onurt, plead a* many several matters tiu reto a$ 
ffr shall tli mi L nrc *g ary for he* deb n c\ * 

An a^nv’iit ^ a d« ft ndti.t uithhi th«* iwnum<* of tins 
ted a <u, »rut may {dead *c»c i«d*a\o\v ins with leave of the 
<v\ui {«)). * * 

In ii 4 *I«*\ in fbr I »V ie" cattle*, tfio diftndant made « ogni- 
h*X\h ,h ! hldt loJ.S.j ilk plaint ill HutlMil tin* dt It lid* 
a..t In i . bidifT lo J. $. On flee unci, .*th . nt, 

it w 's h<>;»! 4 n, ili.ii tin* ti t\cj^e w w well t *• K * n, tor although 
J. S. had i i.jlu fo t the tin' fattl<,.\d a Ntiut»<»er, without 
his iiuthoiiiv, < mild not. and I licit , .> both pits Oi»the^p* 
likmu* must lie tine, an answer to t ither part was sulfi- 
tnnffcjl}. 

< 

i« Hull* r»vi ( 11 7 n<p }%. p o If mtt * Tti um<, t M«*l uj> 

ii Wc«h*t Sju t il t Sulk <ii. p Imilimi i C}»ic,SaUw l ; 


(oo) l Sm not await of am attthoutv for t'm position, hut it 
bus lie** n *><» < otiMth u <1 m prat tu »\ and rt in continued b\ tnc case 
ol Stom* v. boi^tii, Dnu^h 7 ns. n. *. v\lu*re mi avowant um 
comuli ml is a il» femlant will in tin Vli Mition of tin* sime *{u- 
luto, mid I old* n lo h« habit to p.t\ ows on lie* avow nos found 
against him. 

($t) Poor deyihion* on this point ar*» vox contradictory. J 
hat c fthndei d the laM determination, which iia<, I bclio¥t\ been 
conmiUred a* law ever Mine. U was recognized by Burnett, Jl* 'yn 
<*eorge v* Krneh*T. 1? ^ is (}. >. C. Ik 7 Mod. 481. Lenclf* «!. 
when* hr flits “ Tli.-. distinction as to li urrsm * of reiiuxMintfc is 
hud down ill Trutlian \. I’mh, i.auu l\, that in d<winm fre^tt the 
Munmunc! m not tioicrsablt . hut it is ntherwm* irt icple\tn, or 
trc^puM Und tnuiHit^nU , as for takmyr cattle or coods. In nc&pafc* 
tfuatr clausum frf git* winch is n Ukal d deiemiant justify 

an cute) into die close In the command ot, or :»«* bail iff to A., »n 
whom In* alleges tint fVeenoW tv W t flu* plaint iff cannot in his ro 
plaat.on traverse such command, been: at it would ad^it the 



qjmjfips. ui* 

St Of the Arowry far Daniege n^MiA^Dt 

may stut# in hin o\\ fy, thU^tno /taifc 4 iW 40U 

and ftetfmld, ((v.tlidfut ^piriivTntf w iMtfier .tie tfutAi&tatft 
in ti, jee-tail, 01 fru Jilt,) and tbit h>* Ipnk lM fW* 
cattle because the\ \ure Uoint; ^nia^e thtte, 4 rpiu tirfs 

a it will be 11m wed* that il w J,he atoaaniN *aie v t|$c- 
i, and 111 hi* m\ti ndir, < ortfteqftK nfty , it th? a *«w ut 
be vised merely tn ri^ht v\ *lus >vife, thjit ouirhfr to l>e£}>e- 
uall\ soared* , an I dthough tlm ^eheral f»uro of plead mot 
Bull and tree hold Ik. allowed, y t it tiu ift temtant »d<>£S not 
pursue this lorm, but im u !\ allege ** th it he kf&uud* w it bout 
ftinuiiv oj what c>tat , tin avow 1^ will in' bad, oh R|K*** 
< nl dtuiumi* iof uw«itamt>.* Sy, it $c?ma, it e^duidaih 
j>U nl b\ u i\ ot just die if 1011 yf Mie taking, thi^ he Va» 
puut'*al{Z 2 ) ot a nussii^, v\ ith < omintm ^>|>m tenant, 

I Hornier v Walker, <ro Ih/ .*,M i ^ mi <Im« v Itii* « v, Carlfo 0 i I «l 

K iyu r ,T. j I utv ) > i 


fiuhol I to Ik i » \ , md not in hmiMlt, uhuli would lu ,ufh< mat 
to h it hi u h >u, ulthmi di (Ik Ii few hut! ! i id no mu *i < » uuuuid • , 
f > it i n t it iteiidl tl it tM d« (u <1 uii hits dam wiou^to i M m^r, 
it it h« nit m\ to tin pi uni iff. I hit in M nli mi or tin»pus* lot 
■ I U >>Js «i UN , It *ht th U n«t nit p stit\ h\ i (omitiind 

Im i < i- In ii i t > \ . in \% limn In st «t< *■ i till* to 1 ike tf < til an 

♦ »i t i i in tin r < i < , tin i« it in i\ l» n ile i tl to 0 »vt % 

it t o n i m I oi ii Ik i it \ , hn thou Ji \ hi i n lit t > tui • th» 

xl < iittit \*\ i » »u^< who hi I tot « i* hi henity Iron! linn, 
u II In i il *« so l it both puls ot th eh it uh i s j 1 i must hA 
1 1 ti , it* thi r Im ti inttif ♦«> m\ put h mUIh h ut In Itob- 
Mm \ 1) n ts, Tim ids i , ( . H a I it m i> it w udtutndh) 

t i on , tu t tin* pt in till ii i< pit vnt uu^nt it tu ,s< lit cii *< n— 
d ut*h lit ni^ii lhd. Kill i i ii i u imh s to put ui tin Mih}< 1 1, In 
« ih tin l th ni horitit s in mn^ upo i this po ot t < lit it» i m St r- 
l «¥*t Wilhmns sSnniir , uii I. p 17 « not« 1 4) 

1 t} *i 1 1 tt hi rltl i Hint in ti ti'pnllifvt n reph \ in and 
*ti i‘s t f)1 t«ikin^ < etli or ^o<kU tor to t s^ k* lor taking ratth 
or ^oodHt lilt dt I* li<l Uii inn ph iJ tlmt U** Wd* pn$sn>*ftl 

of 4 eto^e, and thit foe took tin oi r ooda iln«na m i Itusaut 

tl»or«i»4. i mu Suk. f>4 i- II Mm*, jio. s t , ut vhletui, muh r 
thn natae ot ilunn,tmv Bush Sh M 1> union j din). 70. 
k#!)..! id V \V< bl>f I, ( rilth <1 . I M«mI lf> S. t\ 'I 111 UKMKMlf 
tin i'hUu tibil appi us to l)r this, t) it i ie tin* inU i^t oi Un 
I end is not m mil, the deluidiot in u putiiv iij»oi» hi** own 

, “s< % on uast a w -on 4 d^x i. liot s#t u u pistihcalton will not 

• Tl» s list rtctimi i* ni f t lo ii 1, Jiul ttn | *" titi^ »ns> tr»r«iM <*«W 
msflit >t> (|ti cf ft as well o i«et>lfuu Oiaial>er« e DonsMnn, 

I » t 



n\6 , ftSTOvw. 

and fjtat thq*pW&itf’jwsttlmwere doing damage on the com- 
ntym, and coficwdw without preying a return, kuch plea 

iab'jjf*. 

mAs t|Hajit|,'in«cotnixK)n must join m actions concerning 
thp„petjpcj*»Uy‘, one tenant in conunon cannot avow alone 
for 'M|unc£ cattle (Janiage frasaut; because it is an injury to 
thh'jjosftasion, and an avowry of.this kind is in the nature 
df a definition in trespasTfor an Injury done to the posses- 

, 

An avowiy for damage feasant in a place where the avow- 
ant had aright of common 1,must allege special damage, viz. 
that the avowant could not enjoy his common m so ample and 
beneficial a manner. * « 

The declarations of thfc person under whom a defendant 
makgs cognisance arc not evidence for the plaintiff*. 

Pleas in liar. Escape through Defect of Fences . — In a plea 
in bar of an avuwry for taking cattle damage feasant, viz. that 
the cattle < scaped from a public highway into the locus in t/uoj 
through defect of fences, it must be shewn, that they were 
passing on the highway when they escaped ; it is not suffi- 
cient tpstatd, that being in the highway they escaped; for that 
word it' equivocal, and does not shqjr whether the cattle were 
paging and repassing, or whether they were tr&passing on 
the highway? (Vi). 


♦ HawlHttt v. Ecklnt, Bot. & Pul. ti Woottftu v Sallrr, 3 Let, iu4. 

t x Haitr. Hum, 2 (’amp N P C gj. 

I Culle) v Spearman, g If Bl. J»6 y Dovastun V. Payor, 2 ||, B1 527 


lie good act against the* person a ho ha** the title to the land, and 
who make* an entry in, am] puts the t attle or goods there in pur- 
suance of that title. Taj lor v. Eastwood, 1 East, 212. 

123) *• If the ca&tle of one person t scape into the land of ano* 
ther, it is not any excuse thut the fences were out of re|iair v if the 
wrttle » ere tnepamm iu the «. low w lienee they came.” Per Heath, 
J. ill Dnvaston v. Payne. 3 II. HI. S3?. See also a similar opinion 
expressed by Wilmot, C. J. in 3 Wds. lot). 

So in an action for digging a pit m a common, into which the 
plaintiff’s mare fell ami mis killed ; it was Holden, that the decla- 
ration ought to have states, that the mare was lavtfkllu on the com- 
mon, tttwrwise the digging die pit, an against the plaintiff, was jus- 
tifiable, and although the plaintiff's mare fell in, yet it was Ja m n nss 
,afijy*t uysriit. Blyth v. Topbun, Cro. Jac. 1S8. * 


REPLEVIN. tiff 

"Right of Common.—* an aVowsy f<* “&magte fc$s*nt ’* 
right of "common may be pj^ad^i in bay (St), * ^ * Wr 

In q* prescription for a right of cqmtupn during a certain 
portion of the year only*, it must appear on tty* face of* the 
|>lea f that the right was exercised during the time allowed/ < 

In an avowry the defendant tfiathe was erised ,in 

fee of a messuage, with tiK?fcppt*rtenanc£9, situatV&c.** 1 and 
that he and all those whose estate he <f haa/rom-t»hirtt i ^ereo^ 
or, have, and of right, during all the tune aforesaid , ou|ht 
to ha\e had, and still of right ought to tiavty common of pas- 
ture in the place in question for* certain number Of cattle yi 
appurtenant to the messuage.” ♦ On special demurrer, 
signing for cause, that it was not stated m the atowiy at what 
time, or for wliat period of t^ine, the avowant had common of 
pasture in the place in question, nor whether he. had common 
every year, or m what part or jieriod of the year; the avfcv^ry 
was holden to be bad. 

A copyholder churning common in the soli of other per- 
sons than the lord*, cannot prescribe in known name on ac* 
count of the u cakness of his estate; he oiurht to prescribe 
in the name of the lord, \iz. “ that the lord of the manor 
and all lus ancestors, and all those whose estates he idfe, had 
common in such a place for himself and Ins tenants at 
w ill,** &o. ‘ But where a copyholder claims com molt id the 
soil of the lord , then he cannot pt escribe m the name of the 
loid; lor the lord <annot presuihe to have common in his 
own soil, and as the copyholder cannot presmbe^h hm 
own uamc, he must allege*, that “ within the i^anor there 
is a custom from time immemorial, thaf all customary te- 
nants of certain messuages haw common in such a place,” 
&c*(*2o). - 

z Cm J«« 0i7 l» 4 Hep 11 b. 

a llawkiti* % Ecktrw, « Ito« A. Tul c OdCettura’s cbm*, 6 Rep OO b 

J3*J 


(24) For the natdreofthis right see ante, tit. Common. 

(i5) “If the iw»ue be ou a light of common, winch depends 
on a custoutf pervading the whole manor, the evidence of a com* 
in oner i* not admissible, because as it depends upon a custom, the 
record in that action would be evidence in a subsequent action 
brought by that very witness to try the same right ; therefore there 
is a good reason for not receiving his testimony in such case; ^ Hdt 
the mine reason does not hold where common is chimed bVprO- 
seriptfoii iu right of a jiartictilar because it doesUOt 



jA tfyk mhj inhAtteDt within say, ancient i»«»- 

Jur ahcSmt Vm 4 , Jty reason of Ins confmorancy 
na8^bd<J t Qf5iyuon id (tit placein quest, . m, is Uti) ; 
for lababjtapt*, Incy are incor'porakd, cannot pre- 

scribe, fo haVe profit in another’s soil, bm only in mat'crs of 
easeiodbtVas i«a wa> te a church, <h ui matters of discharge, 
etnjo iKf^tarped of toll or of tjthes. 

v ifiit 4}ehoqgh irthabitodk, on account of the vagueness of 
4be description, cannot claim a tight in alieno solo, yet the 
OCCtlpfers of houses or land may, oy custom, datet shell 
Adm. per cur. in Bc$n v. Bloom, i BL R. 1J28. 

* If http lie joiiuid on % plea proscribing for a right of com- 
mon generally*, and the* jujy find that the party pt£9?nbing 

* * ft fy' * 4 

d *Jhu Itla r/fcaiewoott, C#o. Jac. ilf. e tiWclacc r. Roigoold*, CrotvEhz. 

%»» W' h '4 4 *¥ 


if, As hut) a prescriptive right of common belonging to hi» estate, 
tWi l|j* who ha* another estate jit the same manor, must have the 
name rijjld; ito'ither would the judgment tor A. be evidence 
and >*f^h« rcVe cases, which lay « down ns a gcheml rule, that 
one commoner is m no me a witness for another. Per Bpller, J. 
in \\ulton v, Shclle), ) T. R. 302. Harvey r, Collision, autc 
jn 41&* S. P. 

The plaintiff prescribed for covfWQafr of pasture, upon Hampton 
Comutyiitjt for all cuttle, hr ant and nmckant upon his ancient iuc^- 
ullage, &o • us ttppurtjfnnnt tin r* to, and declared thut the defend- 
ant w«* boilVtd, b\ H*wu»n of his occii potion, to repair the t» nee of 
hi* cIom chutmuoud to the common, ami jifpvnttoit it to be {unions 
wheichjbtUi plaintiff*** cuttle tMnpcd, and plaintiff lo*| the use of 
them At tin tn.il, the phinitdl cdltd m ums! witnesses, i nimbi f- 
unty of Hampton, oho dtpmad, that «dl itihaftfltnftW m Hampton, 
laying church und floor, had a right to turn tB ir cifttfc upon the* 
« otitftmit. The i mul held, that the question to lie consult red teas, 
whrthir eonmiomr-. having a common mUiest m the prtseiyutmu 
of tliK hrd*p ,* imild be comp* tent witne*** s for each oihSgft? It 
uit^ht b«, that no one was hound to ujiair it. It might bufthat** 
hnvwaid was u«tudl\ paid h\ the uamtiouefa thjiee^hcir cattle on 
the common. Hut tin production of the* record would be eudenye 
fi>r another commoner, that the occupier of the adjacent land wm 
imdud to npuir th.» hme. Tlie commoner, thereto^, would do- 
me an ‘chantage, h\ oouenttmg himself from thecha-gc of mmii- 
taiam^ a hat ward, tf hi could throw on this defendant the charpe 
<*f repdiin^ tlm hedge* and ton«e<pioutl), lie utt* i^tievtul ui the 
event, uf the*uit. 

* * 

• Ai cj*afc« t Share, i Taaat It »0t. 



llfiFLKltfft Ufa 

His a right of common, paying fine phS^feratit this find- 
ing will not support 1 the [fa* ; for the phjCc^iptioi» is’Mmtife, 
and the payment of o«te penny tannualh* m parcel df the 
prescription, and it shaft' be intended to he as'tuicicht asthfc 
^common. f , * 

So if a right of roxmnoa be dhimed 
it is fount! that the comytdh ha%been 
land, such finding will not support the 

So w^ere the prescription is for cornmcjrt (or all cofrunoii- 
able cattle*, evidence of a right of com mbit for sheep^jiiti 
horses will not maintain tlic isjjfoe; ' 4 bufedf ; the party has *a 
general common, and prescribes fa cotftttiop for guv parti- 
cular sort of cattle, this will he gorid*. ' $o where tW pre- 
scription was for commo^for UH^slieup, and it®aj|pcai , ed j[M 
eviiffncv, that the party was Entitled to comfnoir for TOO 
shut p and <> cows, it was Holden to lx; good 1 . ■*.- Sec also fxfai- 
tarn v. Conk, post. tit. Trespass, Might of Way, S. 1*. (2b). V 
Where a prescriptive right of common is pleaded k , , find 
issue is joined on the prescription, smd there is a verdict? id 
favour of the right, the wiintof averring that the plaintiff's 
cnltie were in that part of the land iifwhieh tlfo common is 
claimed, or ifai the cattle were levant and coueliant if^on the 
land of t!i# plaintiff, U aided by the slat utes of jeofail, f u 
'Vender o f Amends. — lender of amends before tile taking 
of a distress makes the distress falau lul, and in such case 
inaction of trespass may ! l>e maintained lor taking the 

'fender of amend$gb/7er Stress, nud HMon: impounding, 
makes llie detahter unlawful, and gives the plaintiff a right of 
action fordt iainihg his cattle. * 

The stafci -21 1. e. l(i s. 6. by which it is enacted, 

4< tjikt in all actidirs of trespass y unrr, vlattmm fretiit, vv herein 
the d< ft-ndaiits slmll disclaim in their pka to make any title 
ov chum to the hnd in which the trespass j$by the declara- 
tion to lie done, and the trespass by negligence, 

di* in^Huntary, tire, defendants shall be admitted to plead a 
V * * . <■ ' * - 

f ttotlin am v. Green, (Vi F.lii 5'jJ h Adni. 8. C- * 

I Frii^ v. ttdiie}, |Kr Wurd, C. ft. ji Hi(«Ii«aa< 1 r. 1*0114, Cr» F-lf* . 7‘ii- * 
IUiM.’ N. I*. S*x ui#u Kt^cn, v. k r. H>i| t i bA«nd, j*'v. 

Alim, j». 774 , , I 3 10/. 


uv, certamWcP, and 
released m Wrt*oTt|ie 
ght cHRthed. 


(26) Hut it was iwiid by Walmedey, if the jury ford foutidlhat 
he h id cum’ non f.,r I :o sheep, aml» kp ia .. * of t\et game kind tliflfb 
he had uheged, he Imd failed. . " * 



nsfc replevin. 

j&fc the trespass was by negligence or iqp>- 
luO&E^y/anifa tendef or ofjerof sufficient amends for such 
trespass bcfore&qtiou brought,*’ iscosfined to actions of tres- 
pass, and does notextend to replevin*. 

r Qc.Jbr Bent Arrear. — At the common law, it was 
occettfry for ’a termor in an avowry for rent due from bis 
teb&hi, to shew out of what estate, and in what manner the 
Jiiftn w<* derived, because particultr estates being created by 
'^agreement of the parties out of the primitive estate, it was 
tni office of the court to judge, whether the primitive estate 
an# agreement were sufficient to produce the particular 
- estate*. > 

To obviate the difficulties whibtf the avowant for r&qUJ)$£ 
rear had 1 to encounter in setting forth long and prtneate 
titles, it was enacted by stat 11 ffieo. 8. c. 19. s. 88. that de- 
feadsnts in replevin might avow or make cognisance gene- 
rally, that the plaintiff in replevin, or other tenant of the 
lands, whereon the distress was made, ei\joyed the aMnc 
under a grant or demise at such a certain rent during the 
’time wherein the rent-distrained for incurred, which rent was 
tben and still remains^ due ; or that the place, where the dis- 
tress was taken, was parcel of sttch certain tenements hotden 
of such honour, lordsiiip, or manor, for \vhicb‘tenements the 
reiit, relief, heriot, or other service distrained for, was at the 
time of such distress, and still remains due (87). 

This statute docs not extend to a rent charge*. • 

Evidence that plaintiff held under an agreement for a lease, 
(where nut has nyt been paid) will not support an avowry or 
roguisnuee uniter this statute, via. tbit plaintiff held by vir- 
tue of a demise; for there is not any demise either express or 
implied*. 

JNie sum stated in the avowry or cognisance tojw due for 
rent is not material ; for if it appears that lets rent is due than 
defendant has avowed or made cognisance for, yet is lie enti- 
tled to recover for so much as is due*. 

m A lira v TWyiry, LiN, 1 vn>. p HipnV • rMm, 

fi Sr My y* Itafty* Hoik AIM Ctril* q Said hf tM Rtlr*bftr#«fb, C J* )* 

44it M. ttdftn. .131. K. C. ReyaoMs Forty ?, tmferr, tS Hut, 4 * 7 . (#b» 

«. Tl i*vp*« Airs 70 U. I At cOMhiht practice * 

« Btlpil y. Ctarkr, 1 Rot It Pol. N. R 


(17) AW k* M*ii m i**rw*e*Us cannot be pbM ittfairtofto 
itimry fW pptit nmur under t bit statute, y* gtyntiingt 

( > WiK But **< |K)ft* Tailor v. Zamira. 
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Where the avowry is for parcel of a rent % or penalty* only* 
it ought to shew that the residue has been satisfied or dis- 
charged, otherwise it will be bad ou ^emurrer*. 

If the defendant avow for so much rent, arxvar \ part, 
whereof is not due at the tin\e of the distress, and enters 
judgment for the whole, it will be error; tiut it may be cured 
before judgment, by abating the avovvry as to the part not as 
yet due (28). 

Money, may t>e paid into court on an avowry for resit 
arrear*. 

A rent is granted to A. for a term of years, with a olad#e in 
t^e deed, that A. and hisdieits may distrain for the rent dur- 
ing the term: A. dies ; the executor shall have the rent and 
distrain fbrAt, and not the heir*. * 

One joint tenant may distrain for the whole rent*, but be 
ought to avow for pari only in his own right , and for the 
residue he ouglitsto make cognisance as bailiff to his com- 
panion. 

Parceners must join in an avovvry for rent arrear*. 

A. and B. were tenants iu common in ice of !autl b ; A. 
granted a lease years of his moiety to C. reserving a rent; 
f. assigned the len*e to B. ; it; was holdeti, that A. might 
distrain upon B. for rent arrear, and avow for taking thu dis* 
tress in any part of tin* land. 

An avowry, justifying the taking a distn ^ for rent a r rear 
fora ready-furnished lodging, is good; it having been holden, 
that a landlord is entitled to di.sLrain for the rent of ready-fur- 
nished lodgings*. 

Picas in bar. Eviction . — To an avowry for rent arreur, 
the plaiitfiirjnay plead in bar an eviction 01 expulsion ; for 
that oocusidfcs a suspension of the rent. But. c are m ust be 
taken, that an absolute eviction i^ stated in the pica, or at 
least such facts as amount in law to an eviction ; for where, 
to au wow ry for rent a near for a duelling-house*, the 

r limit v?*BctfinrSfr4 Mod. 40jf. t :> M«kI. 7.1. 19 M».| oft. 

• H«»H t. S*mlwub, CVo. Car. us. u Sl«!hn«\. iJUiiani 64. 

I JuboMta v HfMiH’S 14 Mod. H4. b ttmrlgtir V. Hronfoti, i'tn (tit* 

u RkktnU v. CVirnluilk, Salk. :«»0. < Ni^inan v, AmkHou, 9 Uu>. a Pirt 

X Vrr«*o»* f. Wjmir, I II. III. w4. M K 42 1. 

y Ddimi v Witoutt, Ciu £til. 4*44. it H«»t v Copr, <’.>*)» 442. 


(2ft) Sae 1 Williams's Saunders, 263. n, 0\ a. and Harrison r* M 
Dsrnby, 5.T. II, 248. 

VOL. if. 


H if 



REPtEVIN. 


im’ 

plaintiff pleaded, that the defendant pulled doWn a sum* 
mer-houne, part of the premises, whereby the plahttiff *was 
deprived of the use thereof; it was holden, that the plea was 
fomifftcicnt, because it stated merely a trespass, and hot an 

eviction. 

Non dimisil . Non tenuit. — The most usiial pleas in brtr 
to an avowiy for rent arrear are, 1. Non dimisit, that is, that 
the avowant did not demise; -2. Non ten u it modoet forbid, 
or that the plaintiff did not hold the land in manner and 
fgnu, &t\ 

When issue is joined on the non tenuit rnodo et forma, the 
defendant is not holden to strict proof as to the identical time 
during which he alleges the tenant to have holden and en- 
joyed the land, &c. demised. 

Hence, where the defendant made coguisance for two years 
arid a quarter’s rent in arrear*, and alleged, that for a long 
time, to wit, for tw o years and a quarter, ending on the 25tli 
December, 1803, the plaintiff held and enjoyed the property 
demised, to which the plaintiff pleaded nun tomtit modo e# 
forma, and issue was joined thereon; proof that the plaintiff 
held and enjoyed from the 23d of December, 1801, wa9 ad- 
judged sufficient to entitle defendant to a verdict for two years* 
rent. 

Wens in Arrear.— Uictis in arrear, or no rent in arrear, may 
he pleaded in bar to this avowiy ; but such plea ought to 
conclude to the country ; for where dc injuria sua propria 
absque hoc quod redditns fttit in aretro was pleaded to a 
cognisance for rent arrear; it was holden f ill on special de- 
murrer, as putting the defendant to an imtiecessary replica- 
tion. This plea admits the holding to be as stated m the 
avowry; hence if the avowry stale that the plaintiff peld the 
premises under a rent reserved quarterly, under the issue 
riens in arrear, the plaintiff will not he permitted to shew that 
he held*, under a «vrit reserved half yearly. 

A general plea of dr injuria sun pmpriii absque tali rausf& 
loan avowry or a cognisance for rent arrear will be bad*; on 
special demurrer; for this general plea can be pleaded only 
44 >vhere the defendant^ pica rests merely upon matter of 
excuse, and not upon any matter of interest or authority, 
mediately or immediately' derived from the plaintiff, or 
commandment */* 

* . - * 

e Forty t lml*r, 6 East, 04. It Jctrt r. : 

t Horn v. (*wtn, Salk. sss. i Crofri* 4 * •n«fr-4»fck. 

{ Hill *. t Aip. N. P.C. 6?*. 114, Its, - ) 
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Tw<kr of Arrears — The same rule holds in this caw as 
ill the case of tender of amends for damage feasant k ; for if 
the tenant, before distress, tender on the land the arrears of 
rent, the taking of the distress becomes wrongful, and tb» 
tenant may maintain trespass for the caption ; but if the dis- 
tress has been made, and before impounding the arrears are 
tendered, then the detainer only is unlawful, and the tenant 
must bring detinue. 


4 . Property . 

The defendant may plead property in himself, in bmrof 
the action 1 , and this plea may conclude with a prayer for li 
return and damages". 

So property in a stranger may be pleaded in bar", and the 
conclusion of this pica, praying a return, is good*. 

, So it is a good plea to say, that the property is to tit# 
plaiutiif and to a stranger; and where there are two plaintiff^ 
that the property is to one of them*. 

5 . Statutes: 

1 . Of Limitations. 

2 . Of Set-off. 

1 . Slat . of Limitations . — By stat. 32 II. S. c, 2. h. d. 
M No person shall make any avowry or cognisance for any 
rent, suit, or service, and allege any seisin of any rent, &c. 
iu the same avowry or cognisance in the jxjssisskm of hi* 
ancestor, or in his own possession, or in tin* possession of 
tmy other, whose, testate lie shall pretend or claim to have 
above* fifty years next before making the avowry or cog- 
nisance.” 

This statute extends to such cases only % wltert* the avow- 
ant was compelled to allege a seisin by force of some ancient 
Statute. of .limitations, and consequently il d«x*s ijot render an 
allegation of seisin \Vithin the limited time necessaiy in loose 
cases, where seisin was not required to be alleged before tin? 
statute, as in the case of a resen aliou or grant of a rent, 
where, the title is founded on the deed. 

k slant. I07. o Parker v..M*llor, Lord flnym. 21 

I WiUlioAii v, Norton, l V«#r. a*9* Cur lb. ;)ys. 

m P/rsjtr^rc r. SaMvWt, I Salk. £. p ] ln«t 14*. b. 

n Botfcber v. 'Porter, Cavtb. 34?« q F«i&rr*kca«r, 9 I&ip 64. b* 

II H 2 
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Fealty, homage, aiul such casual seniors, are not within 
this statute'. 

By stat. 21 Jac. 1. c. 10. s. 3. actions of replevin shall be 
commenced and sued within six years after the cause of ac- 
tion. lienee actio non accrevit infra sex annos is a good plea 
in bar in replevin. 

2. Set-off'. — Avowry for rent arrear [ptea, riens in arrear ] 
and issue thereon. Plaintiff had given a notice of set-off*, 
and offered to support it by evidence at the trial; but Deni- 
son, J. rejected it. The court of ('. B. were of opinion, that 
the evidence was properly rejected, observing, that this case 
was neither within the letter uor the intention of the statute. 
The issue was sjiecial, and not general. It was not an action 
upon a personal contract. The rent savoured of the realty, 
and the remedy was by distress; replevin, they added, was 
a mixed action. The judgment, if for the avowant, must 
be for a return of the cattle. To take the benefit of the 
statute. 1 , plaintiff and defendant must plead properly. In 
debt on bond, defendant cannot set off under nun est factum 
or solvit ad diem, but must plead specially. Perhaps bp 
leap of special pica to the avowry , plaintiff might have 
pleaded a mutual debt of more than the rent . There could 
not have been a set-off by defendants under non ccpit, nor 
could there he for plaintiff' under riens in arrear. 

'loan avowry for rent arrear \ the tenant pleaded that a 
certaiu sum (equal in amount to the rent arrear) was dm* 
for ground rent from the avowant to the original landlord ; 
that payment of that sum was demanded of the avowant, 
who refused to pay the same, when upon the original land- 
lord demanded payment, of the tenant, and threatened to 
distrain, and that tenant, in order to avoid a distress, paid 
♦the ground rent: on demurrer, the plea was holden to be 
good; Duller, J. observing, that there was a difference be- 
tween a payment and a set-off ; the former might be pleaded 
to an avowry, though the (alter Could not. So t|ie tenant 
may plead* payment of an annuity secured out of the lands 
demised previously to the demise to him, for the arrears of 
which the grantee laid threatened to distrain. 

r ftiMiart V. Kin*, j f.rv. $|. t 3 G. ■?. c. 22- s. U. 

> rlliftalom v. knight, Harm*, 4to. u Sapsfortl v. Fletcher, \ T. R si j. 

*1 Mil. N. 1 * 1 . S. C. x Taylor v. Zamira, ft Marsh. R. 
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IX. Of the Judgment : 

1. For the Plaintiff. 

9. For the Defendant. 

1. For the Plaintiff. — As by the nature of the proceedings 
in- replevin the goods distrained are delivered by the sheriff 
to the plaintiff; if lie recovers, be cun have judgment for 
diunages only. 

If the plaintiff has judgment on a demurrer, the form of 
entry is, “ that the plaintiff do recover his damages, by reason 
of the premises*,” whereupon a writ of inquiry is awarded to 
ascertain the damages, and on return of the inquisition, final 
judgment is entered for the damages found by the inquisition, 
and costs de incremcnto. 

Tf the. plaintiff obtains a verdict*, then the jury on that 
verdict ascertains the damages and costs, and the judgment is, 
“ that the plaintiff do recover against the defendant the da- 
mages assessed by the jurors, and costs dc incremcnto.** 

2. Pur the Defendant. — At the common law, when the. 
merits of a suit in replevin were decided by a verdict fur the. 
defendant, or judgment for him on demurrer, or confession 
by the plaintiff, the judgment for the defendant awarded him 
a return of the distress irreplevisable. A different rule ob- 
tained in the; rase of a nonsuit, for in that ease the defendant 
was not entitled to this judgment. To remedy the inconve- 
nience which proceeded from the plaintiff, in the case of non- 
suits, having several replevins for one and the same rouse, 
it was enacted, by stat. Hi I\d\v. 1. r. ‘2. that as soon as the 
return of the beasts should be adjudged to the distrainor, the 
sheriff should* be commanded by a judicial writ to return 
the boasts to the distrainor, in which writ is to be inserted 
a direction to the sheriff not to deliver the beasts without 
a writ funking mention of the judgment given hy the jus- 
tices (-2 V). 

x 2«1 Book of Juiigin. 20.1. y jd Book of Judm. aoi. 


(29) It appears from the word* printed in italics, upd .those 
which follow them in the statute, mz. quod fieri non poterit nisi 
per breve qnod exeat de rotulis jutfic’ coram qnibun deducta fuerit 
toque fa” that the provisions of this statute u:e couthied to those 
cases where the cause has beeu removed into the superior court. 




By this statute, if the plaintiff in replevin be once nonsuit, 
be cannot have a new replevin, but must sue out a writ: 
according to the directions of the statute. The writ is termed 
a Writ of second deliverance. It is a judicial writ, issuing 
put of the court of record in which the nonsuit was bad 
(30). 

The writ of second deliverance* is a supersedeas in law 
to the sheriff to forbear to execute the writ de return o ha - 
hendo (31 ) obtained op the nonsuit of the plaintiff, if delivered 
to the sheriff before return is made. 

If upon the writ of second deliverance, the party replevy- 
ing makes default a second time for any other cause, the star 
tutc has provided, that the distress shall remain irreplevisable 
for ever. 

In the case of n distress for rent arrear, the statute 17 Car. 
% c. 7. ivas prescribed to the defendant a mode of proceeding 
in the four following cases: 

I. If the plaintiff shall be nonsuit, before issue joined, in 
any suit of replevin by plaint or writ lawfully removed : 

The defendant must make a suggestion in nature of an 
avowry or cognisance for the rent arrear, whereupon the 
court, u|x>n prayer of the defendant, will award a writ of 
inquiry touching the sum in arrear at the time of the dis- 
tress, ntld the value of the distress. On the return of the 
inquisition, the defendant will have judgment to recover 
the rent arrear, if the distress amounts to the value of it ; 
if not, theu to recover the value of the distress, with full 
yo&ts (32). 


a 2 I»»i. 341* 


- - ■ ■ 

and the plaintiff has Iwen nonsuited there. If this be the true con- 
struction, it will follow, that so long ns the cause remains in the 
county court, the plaintiff may replevy the distress after non- 
suit there, and return made in itifiniium, as he might before this 
statute. 

(30) SJee the form of this writ, Gilb. Repl. Cap. II. S. VII. 4. 

4 (31) But not to the writ of inquiry of damages on stat. 21 H. 8. 
f. 19 . Salk. 95. or on stat. 17 Car. 2. c. 7* Ventr. 64. 2 WiU. 1 17- 

(32) Tor ' the form of prayer, writ of inquiry, and judgment, 
ithere the distress amounts to the value of the rent, see Lilly’s 
fcntrics 3d edition, 1758, p. 6|u. For the form of the judgment 
where the distress is of toss value than the *ent, see Tidcrs Jrawcti- 
cal Forms, 1st cd. ]>. 292, If the plaintiff be nonprossed after de- 
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IL If the plaintiff shall be nonsuit, after cognisance or 
avowry made, and issue joined: 

In this case ttye jurors that are impanelled to iuquire of 
such issue, shall, at the prayer of the defendant, inquire 
concerning the sum of the arrears and the value of thp 
distress, and thereupon the defendant is entitled to the same 
judgment as in case I. 

III. If, after cognisance or avowry made, and issue joined, 
the verdict shall given against the plaintiff : 

As in the last case*, the jurors that are impanelled to in- 
quire of such issue shall, at the prayer of the defendant, in- 
quire concerning the sum of the arrears, and the value of the 
distress (33), and thereupon the defendant is entitled to the 
same judgment as in case I. 


fondant has avowed, for want of a pica in bar, it seem* unnecessary 
to add a suggestion, the cause of the distress being sufficiently as- 
certained by the avowry. See the form of the writ of inquiry in 
this case, in Tidd’s Prac. Forms, *lst ed. p. 103, 164. 

(33) It must be observed, that if the jurors give a defective ver- 
dict, c. g. if they find the value of the dih tress, but omit to find the 
sum of the ttrreurs, this outissiob cannot be supplied bv a writ of 
inquiry ; because the statute directs that the jurors, who are im- 
panelled to try the issue, shall inquire concerning the sum of tug 
arrears. Shea pe v. Culpepper, 1 Lev. V55. The case of Sheapu 
v. Culpepper was recognised by Lord Hurdwit ke, C. J., in R, v. 
Kynastou, IL R. T. 10 G. 2. MS. where it was holden, that the 
court could not supply a defective verdict, where several traverse's 
had been taken on a return to a uiutidumiis, under the statute 
•) Ami. e. 20. and the jury had omitted to find damages and costs 
for the plaintiff. See also Ca. Temp, liardw. 2. ( )7. This point was 
again moved in Freeman v. Lady Archer, 2 III. 7^3.; and Gould, J., 
then expressed a doubt, whether a writ of inquiry could be grunted 
to supply a defective verdict for the defendant in the case of an 
avowry for rent arrear, It appears clearly, from the case of Shcupe 
v. Culpepper, that it cannot. And in a more recent case, where 
the jury fouud a verdict for the avowant, and damages to the 
umouut of the rent claimed in tlife avowry, but did not find either 
the amount of the rent in arrear, or the value of the distress, am) 
judgment was entered for the damages assessed; it was holden, 
that this, judgment was erroneous, and could not be ameadtal into 
a judgment under the statute, because the neglect of such inquiry 
by the jury could not he in any tyumer supplied*. Rees y. Mor- 
gan, 3 T. R. 349* In cases where the court is not restrained by 

• gat the court in this cm# permitted tlie defendant to emend hie jadgmest 
by entering a common law judgment. 
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IV. U judgmeat be given. upon demurrer for.tl 3 avowant 
os ^person making the cognisance : 

^ In this case the court, at the prayer of the defendant, will 
award a writ to inquire of the value of the distress (34), and 
. upon return thereof the like judgment shall be given as in 
case I., that is to say, to recover the rent alleged to be in ar- 
rear in the avowry or cognisance, if the distress shall amount 
to the value of it ; if not, then to recover the ’ value of the 
distress, with full costs (35). 

That there may not be any failure of justice, the fourth and 
last section of the statute directs, that in all the preceding 


the express words of the stat. 17 Car. 2. c, 7. s. 2. (which relates to 
rent urrear only) un inquiry may be granted to supply omissions on 
the part of the jury at the trial of the replevin. Hence, where the 
defendant avowed, as overseer of the poor, for a distress for a rate 
unclpr at at. 43 Eliz. c. 2, and at the trial the plaintiff was nonsuit, 
and the jury was discharged without any inquiry of* the treble da- 
mage* given by the iyt|i sectioiunf that statute to defendants in 
ease of a nonsuit ufter appearance; an application was made to the 
court that the avowant* might have a writ of inquiry awarded to 
supply this defect, which application, after much debate, was 
grunted. Herbert v. Walters, Ld. Kaym. 55). Salk. 205. Cartli. 
iU) >. S. C. 

A similar application was made in the case of Valentine v. Faw- 
cett, '2 Str. 1021 . C'a. Temp. I lardw. 138. where a verdict Imd been 
given lor the defendant, who had avowed under the same statute 
43 Eliz. e. 3. Ford llardwicko, (’. •)., (with whom the rest of the 
court concurred) was of opinion, that a writ of inquiry ought to be 
grunted, upon the ground, that the words of this section of the sta- 
tute were sufficient to take in this ease, viz. “ that defendant shall 
recover treble, damages, to be assessed bv the same jury, or writ to 
inquire of the damages, as the same shall require.** The case of 
Valentine v. Fawcett was recognised in Dcwell v. Marshall, > BL 
K. 2)21. uud :» Wils. 442. in which tlie court awarded a supple- 
mental writ of inquiry, alter verdict found for the defendant, who 
had avowed under the statute 43 Eliz. <\ 2. 

(34) The amount of the rent alleged to be due in the avowry or 
cognisance being admitted by the demurrer, it is not necessary in 
this case, its it is in the three preceding cases, that the inquiry should 
extend to the amount of the rent in arrear. 

(35) See the form of a judgment on demurrer for an avowant, 
prayer of writ of inquiry, award thereof, writ, return of the value 
of the distress, amounting to le$s than the reut alleged to be due\ 
and tinal judgment thereupon, in Mounson v. Redtrhaw, 1 Saund. 
15)5. 
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cases where the value of die cattle (36) distrained shall not be 
found to, the full valueyrf the arrears, the party to whom such 
arrears are^ue* his executors gr administrators, may, from 
time to time* distrain again for the residue* 

It is worthy of remark, that this statute, which defines 
with so much accuracy the mode of proceeding to be 
adopted by a defendant, who succeeds in a replevin suit, has 
not superseded the judgment at common law, which may still 
be entered, if the defendant shall be so advised ; for the sta- 
tute is considered as giving a farther remedy, and not as ex- 
tinguishing the remedy to which the defendant was entitled 
at common law. Under this view of the statute, it has been 
lioldcn*, that an avowant may enter a common-law judgment, 
and also pray a writ of inquiry under the statute. It ought, 
however, to be observed, that the remedy provided by the 
statute is attended with this advantage, that the writ of in- 
quiry awarded under it may be executed, notwithstanding 
the plaintiff' has sued out a writ of second deliverance* 
(37); whereas the writ of second deliverance, if delivered 
to the sheriff* before return made, operates as a supersedeas 
to the writ of retornu habtndo issuing on the common law 
judgment*. 


X. Of the Costs , and herein of the Costs in Error . 

1. sis to the Plaintiff * *. — At the common law, the plaint ill 
obtaining judgment in replevin was not entitled to costs*; 
but now, by the star, of Ci loucester, (j Kd. 1. s. 2. ihe 
plaintiff* is entitled to costs in all eases where* he was entitled 
to damages antecedently to the statute of (Roucchtcr; of 
course, therefore*, the plaintiff is entitle^ to costs in re- 
plevin. 

a Baker v. I.ndr, Cartli. sr.4. r 2 I isst . :t4 K . A S. P. per Ilolf,C, J., 

b Cooper v. Shcihrook, 2 Wils. 1 1 C. in IVut v. Kul Inn, i<* Mod. S4'. 

<1 l idil'i Pr. »0;i. td. !>d. 


(3G) The preceding clauses of this statu U. mention goods and 
rattle distrained, but this Sj>eakj» of cattle ouiy. The omission of 
the word “ goods'* in this cUiueappvars to be casual. 

(37) The sam* rule holds with respect to .the writ of inquiry of 
damages under the 21 H. it. e. 19. which may be executed after a 
writ of second deliverance has been served. iYatt v. Rutledge, 
Salk. 05. 
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2. As to the Defendant. — A t the common law, if an avowiyy 
or cogrtisunce, or justification, was found for the defendant 
m replevin, 1 or if the plaintiff' was otherwise barred, the de- 
fendant was not entitled to costs ; but now, by stat. 7 H-. 8. 
c. 4.' s. 3., “ persons making avowry, cognisance, or justi- 
fication in replevin, or second deliverance for any rent, cus- 
tom, or service , if their avowiy, &c. be found for them, or if 
the plaintiff be otherwise barred, shall recover their damages 
or costs, ns the plaintiff should have done if lie had re- 
covered.” 

And by stat. 21 H. 8. c. 19. (which permits avowries. See. 
in replevin and second delive rance to be made by the lord, &c. 
alleging the land to be tiolden of him without naming the 
^tenant,) damages and costs are given to defendants in replevin, 
^iot only in the cases provided for by the preceding stat. of 
7 H. 8. c. 4., but also in the cases of avowries, Sec. for damage 
feasant, or for other rents, if such avow r Its, Sec. be found for 
tiem, or if the plaintiff be otherwise barred. 

1 jion a distress for an lieriot, the defendant will be entitled 
to iosts, but not upon a distress (or an amerciament, because 
the statute extends only to customs and services*. 

A replevin is not within the meaning of the statute 8 Sc 0 
W. 3. c. II. s. l f . which gives costs to persons who are im-^ 
properly made defendants in actions or plaints of trespass/ 
assault, false imprisonment, or cjcctio Jirmce. 

Costs in Error. — By stat. 3 II- 7. c. 10., reciting that writs 
of error were often brought for delays it is enacted, “ That 
if any defendant or tenant, against whom judgment is given, 
sue any writ of error to reverse it, in delay of execution, if 
judgment he affirmed, &c\, the person against whom the writ 
of error is sued shall recover his costs and damages for the 
delay and vexation.” 

This statute applies only to rases where the judgment 
below is for the plaintiff; and subsequent statutes, viz. 3 Jac. 
1. c. 8. and Hi & 17 Car. 2. c. 8., have not extended the de- 
scription of persons to whom relief was meant to be given by 
the stat. 3 II. 7* c. 10. 

Hence," where in replevin in C. B. p , the defendant made 
coguisance for rent in arrear, and had a verdict and judgment 
pursuant to the stat. 17 Car. 2. c. 7., which judgment was 
affirmed in B. R. on a writ of error brought by the plaintiff. 
<)n application to the court of B. R., that the defendant in 

r Porter v. (.ray, CVo. F.tic. aot). 

f iSglr r. Wordswort*, 3 Burr. iiS5. 


g Golding v.Diss, lo E**G *• 
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error might be allowed interest on the sum recovered by the 
judgment below, by force of the stat. 3 H. 7. c. 10., the 
court refused to grant relief, observing, that the case of 
Cone v, Bowles, 4. Mod. 7, 8., had settled the question, that 
ati avowant in replevin, for whom judgment below was given, 
which was afterwards affirmed in error was not within tho 
statute. 

By stat. 8 & 9 W. 3. c. 11. s. 8., “ Costs in error are given 
to the defendant, where the judgment below is for him and 
is affirmed on error.” 

This statute applies only to those cases* where judgment is 
given on demurrer for defendants below; consequently, where 
an avowant in replevin for rent a r rear had a verdict and judg- 
ment txdow, which judgment was afterwards affirmed on 
error; it was holden, that such defendant was not entitled to 
his costs under the preceding statute. 

h Golding; x. Dias, 10 East, 
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CHAP. XXXIV. 


RESCOUS. 

The term rescous, as far as relates to* the subject of this 
chapter (1), means the setting at liberty, against law, a per- 
son arrested by process or course of law*. 

To recover a compensation for this injury the plaintiff may 
bring an action of rescous, or an action on the case, against 
the party guilty of the rescous. The action of rescous having 
fallen into disuse, the usual mode of proceeding is by an ac- 
tion on the case, to support whicn, it is necessary for the 
plaintiff to prove, 

1. The original cause of action. 

2. The writ and warrant, by the production of copies of 
them, sworn to be true copies by a witness who has com- 
pared and examined them with the originals. 

3. The manner of the arrest, in order that it may appear to 
the court whether the arrest was legal or not; for without a 
legal arrest there cannot be a rescue. 

Mere words only, as if the officer says to a defendant, 
u that he has a warrant against him, and that he arrests 
him,** will not constitute an arrest b , if the defendant after- 
wards escapes from the officer; but if the defendant ac- 
quiesces, ami goes along with the officer, this will be consi- 
dered as submitting himself to the process, and as complete 
an arrest as if the officer had touched the person of the de- 
fendant*. 

An officer having two warrants in his pocket against the 
defendant - , at the several suits of A. and B., laid nis hands 
on the defendant, and said to him, “ I arrest you by virtue of 
a warrant that l have; 1 ’ but he did not shew the defendant 
the warrant, nor had it in his hand , nor told the defendant 

a 1 tint. Ido. b. c Homer ▼. Battyn, B.R.U. u Goo. 

b Cieuncv v. Spark 79. a Hull. N. P.tij. 

% . d Hodge* v. Marks, Cro. Jac. 495. 


(1) For rescous of distresses, sec aate, tit. Distress, sect. VIII, 
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at whose suit he arrested him, neither did the defendant de- 
mand to see the warrant, or to be informed at whose suit he 
was arrested. Itwasholden, 1st, that this arrest, without 
shewing the warrant, and without mentioning at -whose suit 
the defendant was arrested, was legal, and that it was not 
incumbent on the officer to shew the warrant to the defend- 
ant, until lie obeyed and demanded it *2dly, l 1 hat this ar- 
rest was legal, although the officer had not the warrant in his 
hand, and although he had two warrants in his pocket for tjie 
defendant; fl5r, being under the bailiff’s arrest, he was in 
custody for all causes for which the sheriff had made his 
warrant against him, although the sheriff or bailiff did not 
mention any specially. 

By stat. 2 p Car. 2. c. 7. s. 6. “ No person upon the* Lortfs 
day shall serve or execute any writ, process, warrant, order, 
judgment, or decree, (except in cases of felony or breach of 
the peace) but the service of every such writ, Ace. shall be 
void to all intents and purposes.” 

As it is matter of public policy-*, that proceedings of the. 
nature described in the statute should not be executed on a 
Sunday, the regularity or irregularity of them cannot depend 
on the assent of the party afterwards to wave an object ion to 
such proceedings, because they are in themselves absolutely 
void by the statute. 

In the construction of this statute', it has been holden, that 
an arrest cannot be made on a Sunday for non-payment of a 
penalty by a defendant who has been convicted on a penal 
statute. 

The statute prohibits original arrests only on Sundays. 

Hence a defendant, who wrongfully escapes from the 
custody of the law, may be retaken upon a Sunday, on fresh 
pursuit*, or by virtue ot, an escape warrant 11 , which is in the 
nature of fresh pursuit, for it is not original process, and a 
commitment upon it is only the old commitment continued 
down. 

But after a voluntary escape, defendant cannot be retaken 
on a Sunday 1 . 

So where A. was arrested at the suit of B., and discharged, 
the sheriff not knowing that there was also a detainer in hjs 
office against A. at the suit of C. and on the Sunday foUdvr- 
ing the sheriff arrested A*, at the suit oft!., the court dis- 

* Taylor v. Phitliji*, 3 Fast, »5r>. li Adjinlpril in l # »«ki*r v. Mm»y, f^ird 
f U. v. Myrrw, i T. R. 2L»5, Hajm. ltK'tf. Si»lk. tjjjG 0 

g Admitted itoPftffcerV. MooriSstk. i fyntVr «»«’»* linngh V. Atk‘iiii»un, 

Utfd. liiincy. ,?7 
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charged him out of custody, considering the arrest on (ftd 
Sunday, either as an original taking, which was prohibited by 
tire statute, or as a retaking after a. voluntary escape, which 
was bad under the authority of the preceding case", where 
the distinction between a voluntary and a negligent escape 
was recognised. 

A person may be arrested on a Sunday on an attachment 
for a rescue 1 . But 4 rule nisi for an attachment for non-pup* 
ment of a sum of money, pursuant to tHe master's allocatur, 
cannot be served on a Sunday 1 *. 

If a defendant 9 , after an arrest on mesne process, is rescued 
as he is conducting to gaol, the only remedy which the plain- 
tiff has, is by an action against the rescuers, since the sheriff 
is excusable by reason of the rescue ; for ou mesne process 
the sheriff is not bound to take the posse comitatus with 
him, and therefore upon such process it is a good return 
to return the rescous (3). In an action against the she- 
riff for an escape on mesne process, if he pleads a rescue, 
it is not incumbent on him to shew that the rescue was re- 
turned*. 

4. The plaintiff must prove the damage sustained by the 
rescue, viz. the loss of the debt by reason of the escape of the 
defendant (3). 

k Atkinaon ». Jameson, 0 T. R. 95. n May ». Profay, Cro. Jac. 419 . 

I WUIca, 459. o Gorges v. Guar, 3 Uf, 46. 

an M*Jtabam *■ Smith, 9 T. R. sG. 

t 


( 4 ) If the party is once within the walls of the prison*, though 
the custody is 011 mesne process only, yet a rescue thence by any 
persons (except the king's enemies f) null not excuse the sheriff. 
So on writs of execution the sheriff cannot return a rescue: for the 
law supposes that the sheriff is attended with his posse com i tutus £. 
So if tne defendant is brought out of prison alter judgment, and 
before uny charge in execution, on n habeas corpus, ami is rescued 
on the way to the judge's chambers, the sheriff will be answerable 
in an action for an escape; for it is lus duty, and so he is directed 
lay the writ to provide for the sure and &nfe conduct of the party §. 

(3) With respect to damages. Holt, C. J. t in Wilson r. Gshry, 
6 Mod. * 211 . said, that the offenders were not entitled to any favour* 
because they were guilty of a violence against the process 0 f the law# 
and therefore this case was not to be compared to the cose of a PC* 
gtigent escape. 

• May v. Piobj, 1 Roll. Rep. 441. rcnlwl per tot. cur. recognised la X Sir. 
43S* 

f Per Cote in bis report of Seutbcete's case, 4 Co, si.*. 

t May v. Proby, l Jtof. Rep 441. RceSkcd fir tot. toiy . 

t Crompton r. Ward, Sir. 499* 
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CHAP. XXXV. 


SHIPPING. 

1 Of the Ship-Registry Statutes . 

II. Of Seamens * Wages, and the several Statutes 
relating thereto , vis. Stat. 2 O. 2. c. 3d,— 
31 G. 3. c. 39.— 37 G. 3. c. 73.-8 G. 1. 
f. 24. 


I. Of the Ship-Registry Statutes. 

AtL merchant-ships employed upon the sca», whether in 
the coasting-trade, or distant voyages, having a deck, or being* 
of the burthen of 15 tons and upwards, and cither built in 
Great Britain or Ireland, Guernsey, or the Isle of Man, or 
the colonies, plantations, islands, and territories, under the 
dominion of his "Majesty, hi Asia, Africa, or America, or 
taken in lawful war and condemned as prize, (with the ex- 
ception of vessels not exceeding 30 tons, and nft laving a 
whole deck, and solely employed iu the Newfoundland 
fishery,) are required to be registered in the manner, and ac- 
cording to the form, prescribed by stat. 2fi G. 3. «. CO. And 
by the 17th section of the same statute it is enacted, “ that 
when the property in any vessel belonging to any of his Ma- 
jesty’s subjects shall be transferred to any other of bis Ma- 
jesty's subjects, i'll tckble oft in part, the certificate of the 
registry of such vessel shall lie truly and accurately recited, 
in words at length, in the bill ot sale thereof, and that 
otherwise such bill of sale shall be void, to all iutents ami 
purposes.” 

The words of this section are general, and extent/ to sU 
transfers at property in a ship to British subjects, whether 
the ship be its port or at sea. 

In trover for a ship", it appeared that B., being indebted to 

■ ’ ‘ v < •< 

Vcacela employed in inland naviga- b Rollmton r. Htbbcrt and otferny 
tion only are not wiflnti thc*e tbi* ' jf.R. lot?.* ' * * 4 

tntca. Laroche r Wafctnlirii, Pfcnltfr * 

ILP.C. 1 
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the dfcfemlanfe in ft large* sum «f\noney, gave them his pro- 
missory po&cfe payable ui three rhopths; and by way of stole 
rity esyaditffl to" them a^ill of sale ^of the ship in question 
(thdb at sea). *£he bill of sale was absolute on the face of it, 
bUt it did\iot contain 41 recital of the certificate of the re- 
gjstjy, a* requirt'd by the preceding section. At the time 
when B. executed this bill of sale, he deposited it, together 
wjth the grand" bili of sale, with the defendants, who gave 
ftifa ftn adiiio^ledgincnt in wjjting, promising to return the 
mune upqy payhunt of the note. Before the note became 
due, B. commuted an act of bankruptcy. The ship arrived 
in liqgland some months afterwards, when the defendants 
took posse^iqn of her. It was holden, t. that the transac- 
tion could not be t:onsnlcred as a mere deposit; it was an 
absolute bill of sale, and the acknowledgment signed by the 
defendants only gave a right of action to the vendor in case 
the bill of sale^pts not returned, but did not affect the pro- 
perty in the shfp; and although the ship were at sea at the 
time wlu-n the bill of sale was executed, yet the statutes ap- 
plied to transfers of ships at sea, and consequently the requi- 
sitions* of the act. not having been complied with, the bill of 
sale was void (l). 2, 'That the defendants had not any lien 

on the ship; for although as against the bankrupt they might 
have iiad such a lien, yet by means of the bankruptcy the 
rights of third persons had intervened, andtal l the creditor* 
of the bankrupt bail an equitable lien on his estate, and were 
entitled l# an equal distribution, and where two equities 
concur, the legal title* must prevail. 

truly ancliucti ra / #:///. j 

A mere Clerical mistake will not vitiate the bill of sale, 
where the certificate is in elicit the same with the recital 
of it, and the error is apparent on the face of the instru- 
ment*, hut a substantial variance between the certificate 
of registry ami the recital thereof m flic bill of sale will be 
fatal* 1 . 

By u subsequent stat. 31 (i. 3 . <:. (>S. s. I t. reciting, tint 

c U#llr«to:i v Sunlit, 4 T. K. itu. <1 Westerdrll v. Date, 7 T. II. 3 Oti. 


(1) A bill wa* afterwards filed by the defendants in the Court of 
Chancery* of the bankrupt, praying to have a 

valid hill of kmIc ^00Mted to the del'enikpits ; but the bill was dis- 
missed, oii ike gqpmd that the defendant had no equitable title 
11 1 lifer the ilm*ctive bill of sde. 3 Bro. Ch. C. 671. recognised in 
Cmudeu v. Anderson, 6 T. lv. 70 p. „ 




upon tbp ©receding clausS d§«lbts hd^. 
tmnsfer, of property w& rapMfeddb be 
ment m voting, and whether coiiMrife fern the 
not be made .without simflfcrajMffutwnt, it ‘ 
lio transfer, or agreement for, tn\ps%|* of 
vessel, shall be valid for my purpose, ej|her 
unless such transferee. shall be mi 
instrument in writing containing such 
by that clause.” 

The 17th section of the stah 2ff 0,0.* wb'lclfc^^ 
recital «of the certificate of the*registrv in the $31 of sate, XUW, 
not require the recitpl of tW &iwtor*f%ent.t made on sucfacei# 
tificatc upon every Recessive transfer; but by ^o^ery^rth^ 
of the stat. 34 G. 3. t*. fi8. s. 1.3. the contract is void, tftthtas 
such indorsements are made. 

A bill of sale was executed f , whereby the property in a ^ 
ship was assigned to A. B., in trust for all the Underwrite!* 1 
on the ship, by a certain policy, in proportion £0 their te- 
spective payments, without naming them. It was contended, 
that this bill of sale being in trust Tor un-named pcisons, did 
not convey the legal interest in the ship to A. B., inasmuch 
as the policy of the ffegistcr-laws requir&l that there should 
not be any distinction between legal and equitable titles, and 
consequently a person could no£ be the, legal owner of a ship, 
unless he was beneficially interested thcicin, and his name 
appeared on the documents required by those statutes. But 
the court were of opinion, that supposing the bill of sate'lo 
!>e void, it was at most void only as to the objc ets Vtf the 
trust, and so that the execution ot the trust eoultUnot be en-» 
forced by law ; but that there was not any such illegality af- 
fecting the trustee himself, as would preyent the property 
from vesting in him in the first /instance. 

If there lie an instrument purporting loepnvey the ship to 
a lender, for securing rhbney^hc instrument doing that tups* : 
pursue all the requisites of the register-nets*, although 
ship be delivered on the advance of the money ; and the*tfbq> 
cannot Ih* retained until payment of the money. Thes^Ma* 
tutes do not prevent a person haviug a lien on the paps*! de- 
posited with liim of a ship which lie is commissioned to 'sell*. . 

Though a bill of sale by way. of moitomre giav be void V 
as such, for not recitiug the certificate of registry, yet the** 

t Ctfpldode v. Co tin or, | Boh. & Pul r U ilw>n f Ibgiifi. 5 Tanttt. r>^ 
4*3. W* It v. JWHo*. * Tuant S3J. 

i Hcathf. HuMMrd,4A»t, lio. i i .'()©( n * 

Abbott’* remaite^p. of. and Curtb '* •' 

9 Prrry, 6 Vcs. juu 7 rj. 
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t nlpr%a£or dfey^bMsuoiJfbn a collateral covenant for the f»)'- 
* Vuntaftied hi j^hetaiue deed. 

’ L * *•- *•■ — 


>% 

I. When the 
t&ures in a chip, atte 
tt/tjv/i (he nhipiieluiff'S (2) : 

k^V$Uoh 


h<4fitfuic| rcgulatrififc presented by these statutes are 

Hon*: * * 0 * 4 *™ 

m»g, cement Tor aale, of one or more 
^registering, takes place in the port to 
, ^'*(2): t 

tale* &K must he ack nov/ledged by an indorse- 
went (nccotjmf to tlu£prescW>ed form 1 ) on the certificate of 
tbe/r<^isftr, before t\vf> witiUhses, expressive of the place 
of residence he persons 4to whom the proj>erty is trans- 
fer!'^; or if such persons* are Resident in a British factory", 
out #f tliekftuf s dominions, the name of such factory : or 
if the* uic resident m a foreign town or city, and aie not 
inemljtrs of jx British factory, the name of such town, &c. 
and of the house or partnership iu (treat Britain or Ireland, 
for or vvith%hiSm they arc agents or partners ; and a copy of 
this indorsement must be delivered by the party to whom the 
trmrftfer is made, or Ins agent* 1 , to the rcgUtcrina oflicer, who 
is required to cause an entry theieof to be indorsed on the 
affidavit, on wduchgthe original certificate of registry was ob- 
tained, ami to make a memorandum df the same in the book 
of registry 
customs. 


and give notice thereof to the connmsaioiiers of 


II. When the sale, or agreement for sale, talus place 
during the absence of the slop from the port to which she 
belongs, so that an iudoracmuil on the ceitilicato cannot be 
tnmiedmtely made 0 : \ 

Such safe, fice. must he made by hill of sale, or other in- 
strument In wilting, and a iopij 0 / the same (J) is to he tie- 

* 

k Slat ytHtV.j.c.iJ 1 . 21 11 .14 Ci. J. r. <5s. s li 

I .14 f« l < tjjW* » J ♦. «i 34 (i. J. c 03. s. 10 

mjoG.j. i do. h. iu. r - 




* (4) The port to which a ship belongs is ascertained jby *tat. Jtl 
3. c. (in. **. .0. to he, that “ from aiut to which site shall usmtllx 
tiuufc, or In mg a new shq», shall intend to tiude, ami at or neat 
widen the husband or acting owner usually resides.” 

m " The legislature, iu tins ease, considering that the captain 
. would do tluitftxiiich he ought to do, namely, have his certificate of 
registry on board uith him, substitutes a copy of the bill of sale in 
tills place of the indorsement on the certificate, still preserving the 
other regulations ; and this in to serv£%dl within ten days after the *■ 
rqftirn 0 |be ship to her port, when the indorsement before re- 
quired ih tone made, and the other acts to be doue as before tnen- 
Uoudd.” lYr Lawrence, J„ in Uq^'ton Jackson, 0 East, 5*5. 



livetfcd to the proper as if$|theiprece®ing cast ah 

oijftry thereof, indorsed 0h the tfTidajrit, a intaftiw Jhp made 
in the book of registers^ and notjd^given uf tn# ^Imfltis* 
sioners of customs; vaifkmtl^tenway.s after jAt sign rhi&ns 
tp the port to which she belong*, an ijuhjrsement is trbe ml&4 ' 
and signed by the owners*>r their ageiih and*%copjj> thereof 
delivered, as before-mentioned, others i# the bTll opsale shall 
be voids and as before, an entry thereof is robe indorse^ ( 
and memorandum made. 

The objVt of these regulations is.^iiat by’W&rijpg. to tlTe , 
documents at the cus^om-houib, oeraous mayjk^ow toHV !»>* 
the^property in the ship beltings at ajiy t tme pi j : and it m to 
hi * observed, that tl&sc provisions were i atomic^ embrace* 
every case of the transfer of property in a ship, ancHhey 
apply to any alteration of property in Liu? ship, w helper the 
same be made by the transter of the whole , or by the salt* of 
any share or numlnr of' than* therein, amount in 1 ; to less 
than the whole ndcust in such ship**. But it fs hot neces- 
sary, that upon a tiansfer of a share in a \tssei, the mdyise- 
ment u|>on the n itilicate should express the sliaie to be all 
the vendor's interest*. 

A bill of sale Was euted by a sole^owner of a vessel 
lielonging^w tin pm l of Snndeilund\ ton \endie lesjdmg m 
London, rt tile time when the vessel was ?n the poit of Lon- 
don ; the K<]utFitc4of the Mat. ? & \Y, it. c. s. 5*1. only 

had been complied with, and not the requisites of the lalii 
or I6fh sections of stat. *M (1. .'h it was lioldm, that (lie bill 
of sale was void; lor if the ship* fru\ not j o absent* &c. as 
tobiun* her within tlu Kith sictmi/thi n the n (pu&jti sof tin* 
1,’itli section ought to have been rom plied wifi i £gppi( l Law- 
rence, J. olwerusl, that it was not suthcient for the vendee to 
have complied with ihe requisites of the slat. 7 A 8 W. :K 
e. -2*2. s. 21. winch requites *i registi r de novo upon an} trane- 
ter of piopulv to another | bnausi sn?h uansirr might 
take place without any i hanuo oi the properly to another* 
the property continuing in the same owner; that the object 
of the legislature there wa* to provide for the tiander of pin* 

p UloMiin v HuSIumI, 5 4 1 Hdj ton v. Jatkwju, b foul, 511.* 

<j tndeniMhl v MilUr, 1 luuut K. * 

IH7* 


(4) ** The object of the kgisiaturo, in requiring the several 
thing* to be done which ate mentioned m the 1 5th am! 1 6th styu* 
* turns of the act, was to tU* pul»V l«> tia*c t»o.u pent to p«$t 

to whom the prot*crt % in Bntish ships belonged^ IV juiose, J. t 
Hiytmi v. Jackin, £MEu*t, 022, ^ * 

1 1 2 i, 
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ped<y in# stiipfrtfcn ole poit’of registry to another; Out it 
the mode?* in whifrh the transfer of property 
frdrn xmcjper^pn to anoft$?r, in another nort, was to be made; 
|tpt dirqgtioh was supplied bf itafc 26 Geo. 3. ftnd 34 Geo. 3. 

Tfhe 16th section at th* stat. 34,peo. 3. c. 68* does notex- 
J ^nd to* the dase of a ship, which haying been registered at 
0ne n p#rt is sold, while at sea, to a [ purchaser residing at 
gmncr port in this kingdom* In such case a registration de 
|ipvo in the )9tprt to which the ship is transferred by the pur- 
chase^ oir her return fc sufficient*. 

HI. Wherttbe ship-owners are<resideirt inacountry notuuder 
the^king’s dominions 1 , as meftibers of a British factory, or 
are ageuts for, or partners in, a house or partnership, carry- 
ing on trade in Great Britain or Ireland, at the time when the 
trausfer is made, so that the preceding requisites cannot be 
immediately complied with, six months are allowed after the 
transfer for r An plying with them ; but it is require^ that 
within ten days after the arrival of such owners or their 
agefrts in this kingdom, if the shin be in any port in this 
kingdom, if not, then within ten days after such ship shall 
so arrive, an indorsement shall be made by the owners or 
their agent, find a copy delivered as bfcfore-ment ioi iccl , other- 
wise the hill of sale "to be void, and an entry mtypt ,be in- 
dorsed, ami memorandum made as before? 

Having premised that one of the great objects of the pre- 
ceding regulations is to prevent foreigners from being con- 
cerned in Briti^i ships, without being at the same time sub- 
ject to the disadvantages/attending that character, 1 shall sub- 
join some remarks founded on the judicial determinations 
which have been made on this subject 

1st, It is to bo observed, that the preceding requisitions 
consist of two series of acts ; one to be j>erforim*d by the im- 
mediate parlies to the sale or transfer; the other by’ the pub- 
lic officers; and it has been holdeu", that although the pro- 
visions of the statutes be imperative as to the acts required 
,to be done by the parties themselves, yet they are directory 
only as to the acts required to be done by the public otlicers, 
andr consequently an omission of any of these requisites, on 
the part of the public officers, will not vacate the contract; 
e, g. the delivery of a copy of the bill of sale of a ship at sea 
to the registering officer Is an act required to be done by the 
yprty to whom the transfer is made; if this act be omitted, 

* Hubbard r. Johnstone, in Error, t 34 0.3 c. 63 . a. 17. 
aixch. jhs» B^unt t«u, u Heath ▼£* Hubbard, 4 Ea*t, no 

j 177 Ralph ford V. Meadow*, 3 Fsp. N 
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the transfer is void (5); l*ut4f the officer negleqj^to indorse 
tte entry of the transfer <011 throat horf wdiich the originaf cer- 
tificate of registry was obtained, an? to make rvrftcmoiiindiim 
thereof iu the book of r^tiT. ainttb give notice of the s$jne 
to the cotmnissio^icrs in Eorafon, such omission dn the 
of the officer w ill not vacate the cofctra€t \ * 

2dly, Where there, is not any time limited for t|io v per- 
formance of the act ' required to be doup by* the paftyv^p* 
e. g. under the Kfth section of stat. 34 G. .V c. 08.* no 
limited for the delivery of the cfcpy of l lie bitMf sale hjijSii 
party to whom the transfer is made, to fhc rcgistcrniH^ofeoerV,) 
the statute is to be construed as if it had 1 hltt the 

act should be done within a reasonable tinu « * 

* *• 

Sdly, Although the bill of sale*, or other sue!) instrument, 
has its operation fioni the time when the requisitis imposed 
on the parties to the sale have been complied with,yef no re- 
lation will be allowed to hold* good, so as to make the con- 
veyance effectual from any antecedent time. 

In au jctiou of trover for a ship*, biouuht by the plaintiffs 
assignees of B., a bankrupt, against the defendant, who 
claimed tuo-tiiml parts of the ship, as the* vendee of B. be- 
fore his bankruptcy ; it appeared that !>.; being indihbd to 
the defendant in tnoie than the value of In* share of the ship, 
m August, 1SQ0„ made a bill of sale thereof to the de- 
fendant, and si nt 4f to him, but the dt feudaut de< lined ac- 
cepting it until the loth of November follow im», and on the 
Kith November, B. lx came a haul. nipt. On the otli of De- 
cember, and not Kfoic, the tcf|tyi«it«s of the slat. 31 (J. 3. 
c. (58. s. It), in respect of the transfer of ships not m port 
were complied with, and within ten days alter the return of 
the ship to port, an indoiscniciit was leguknly made on the 
certificate of the registry, and the otlu r requisites of the ai t 
complied with. It was holdcu, that the bill ol .sale, made by 
the baukrupt to the dtfeudqiit , bad no opuafioii, until the 

x l<u<l**rwoo 4 v Millei, i Taunt ft. Moss t Ch *mof k, t» l .i*t, 404 TIm* 
3 & 7 . Mim print van u|mi mliyilUitl in 

y Palmer v* Mo\on, Q M. X. S. 4 ). V omtg v ftiatulo, 9 Lint, In. 

z Per Lawreim, J, delnmtig tin* c»pi- a Mom >. C'Iuhihh k, •„ f.aat, J91J. ftirt 
■non of Le Clai.c, J. ami in $'<• 2 M A: S 5a. 

(5) The purchaser having omitteSf to deliver the copy of the bill 
of sale* cannot make a title to the ship per salt uin, by getting her„ 
registered de novo in another port, where he resided at the time; 
for whatever may amount to a transfer of a ship to another Jthrt 
within the meaning of tlie^atute*, in no case can such transfer be 
made bv one who bt* no interest iu the ship. H«uUt# . 4 1 ubb$rd , 
4 East, UO. 
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If6(]wit6i . oft t|6 rtatuffe we Implied frith, that is.f^ot 
until aftertl^ oaftkf^tcy** that jt was fcontrary to the policKr 
of fjfe legiker^acts to permit the conveyance lobe made ef- 
fectual by reSation froin*any? antedfedent tinie, and ctitM* 
qi^tly tn&t the assignees were entitled to recover; 

ISlx, ♦These Statutes relate to transfer^ made by the act of 
yxmiy b , viz. from a former owner y to a new owner; 
§bt;re the transfer is capable of befng effectuated in the 
jty the mere operation, of an instrumeht of as-*? 

Jleht from the one^arty to the other*, and d&not Relate to 
transfers deriving their effect bf peculiar provision or opera- 
tion pf ? law, as assignmeut%% commissioners of bankrupt to 
assignees under the bankrupt laws do; j&r titles passinj^to 
executors or administrators in case of death. & these cases 
a title may be transmitted without any of the forms required 
by the statutes; and as a title may be transmitted without 
thesQiforms in the case of a bankruptcy generally, it may be 
so done in a case fulling within the scope and object offrthe" 
stat. $1 Jac. 1. c. iy c . 



Trover for ship 4 . B. being the registered owner, executed 
a bill of sale of tire ship to S. as a security for advances which 
bad been made by S. to B. At the time of the execution of 
the bill of sale the ship was at sea ; she returned the latter 
cud of the year 181 f . S. did not lake possession; but in May 
181*2, the ship was registered’ in the name cf S. Notwith- 
standing t liis alteration, the ship continued under the orders of 
B.^who fitted her out for the whale fishery, appointed the 
captain; and exercised all the ordinary acts of ownership. 
S. became, a bankrupt; the ship returned, and shortly after 
B. became a bankrupt. The question was, whether 6. was 
the ostensible owner under the stat. 2P\lac. c. IP. s. 11. so as 
to give his assignees a claim to the ship; the court were of 
opinion, that B. \v.as the ostensible owner. 

Lastly, It. will be observed, that the register is directed to 
be kept not for the sake of the persons making, or the persons 
accepting the transfer; but for purposes of public policy; 
hence, to charge a person as owner of a ship, it is not suf- 
ficient merely to produce the register; for that cannot be 
.. made evidence, even prim& unless the person intended 
to be charged is connected with the entry, and it is shewn 
* that every thing has been done by Ids authority* or adoption. 

£t remains only to meution the cases in whteh the statutes 

b Bloxara v. Utibbwd, 5 EaM, 429. e Frairr v. Hopkiitu, a Camp. N. P- 
c Rot)iiMoitv.l|«cd«)fmii,4. R. Trin. C, 170. aad^Tatmt. 5, S.C. TbkWr 

*6 CS, 3 . v. Walpole, 14 JEa**, 296. 

d8.i:. 
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vequlre or permit Jtlie o|fi$cr%t$ make a registry novo, anti 
there are as followa f 

* First, where the old certificate hi>s Wen lose or mfclaid* : 
Qtlly, where the certificate is* wiHWly detained by Alt' mas- 
ter® ; Sifljy, where, after a tftnsler of part of the pipperty in 
the same port, the owners of the paft not £iun<»f(.»rtd 4i tfo‘ 
a new register*; 4thly, wherethe ship is altered m loftnkoc 
burthen*; and 5thly, ftpon any tftmsftrof proport^tS^ 
therport*. The statute of King Witliar&also n , <juirt'iii 
register in ease of a change Of the ship’s 
change is now altogether prohibited*. * u 


II. Of' Sekmen's Wages, and the \ t rerat Statutes re- 
lating I lm (to, viz. Stat. 2 («. 2. c. 30. — 

. 31 (i. 3. c. SO.— 37 ( 1 . 3. r. 73— b G. 1 . c. 24. 

*1 * 

Tur le^i^latuio, m its wisdom, Ins thought fit to make se- 
veral provisions relating to si amt n employed m merchant 
ships,, lor tilt hettci sec mini; the wages ol the stamen, ami lo 
guaicl ai^amiU dilution. 

Seamen employed in merchant sh ps arc usually hind at 
a (irtain Miiisiithu by tin month or ibi the voyage °. 

By ^tnt. C < ». *2 r. 3 (>. (< ntitlc d an at t for the bi ttc i ugu- 
lat.on of Maim n m the mexhant smn, and nudepnpe- 
tual, and i ^tended to all Iiih Map stv’s colonics hi Vnunca, 
by stat. 2 (i. 3 . c. 31 .) maMoisof $hips, houn l to paits hcvoml 
the seas aie prohibited tiori tin lying nv** *111111 or maMiei* 
(1 \ccpt tluir appu ntius) to si a upon any voyage lo puts Ih- 
yond thi* seas, without lust Juieini" with them toi their 
waives, and thn .vpcenut.t must, 1 st, ho jm writing trj , 

0 ll\, it must die Ian tin w age s /7) w huh t a< h maiim r is to 

1 Abbott, otl ill 60 I 1 f .. 1 2i 

% Jt(i 1 r On b 22 in lb 

li Jfl(. 3 , < u u 14 JI<I 1 f 0 -t 11 ju(» 1 < «*o k 10 s t £ al M> si a 

t, hi lib 1 ( In) 1. .1 which 

1 34G 1 r (iB « 21 , topicmth fo« anotbi i omt 

k C6G 3 e Oft a ,<4 o Abbotl, is* <0 jtil 


(G) The statute* i< kiting to seven’s wages do not dcilaie tliut 
a verbal agreement shall he. soul, but mi pose a penalty on the liue-- 
there be not a written agrecnitnt. Abbott, 301. 

(7) A sailor brought aq action against a uinvfi of islnjfjand 
declared on an agreement* wlnrtby it via* stipulated, that ll ** 
ttftlor should have a certain sum per month dtiriug^oyage from 
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whele *vojj*ge, '0^r^ lon^liine> As'be 
•hip* himsefif fey-^ly, it inustAtpr^tiie voyage forwbicta 
ttie c^Nurinej^ te,stnpigpcf ; 4thJy, itVpst;b^|ign(jd^ by the-ann, 
Tlfjer ^MriSji rape days after l# lias (aptejed (lirpself pp board 
the ahjOj/ Tnis agreement is, after signing, cp^cUudve to all 
f J%rtie»lluring the tinr^ agreed for 1 * ^ ‘/V ' ^ 1 

or commanders ofle||(^n|%gainst these provisions, 
liable to a (Sedftty of bl . for everytoaririer carried to 
Without htfrinjf entered ir^o thoreqmsi|e agreeipent, the 
w jhltJ^lo be paid to the ifsc of Greenwich^ospitaV an<f 
lipcifcverablt* by information before J. P 1 . „/■, : 

Mftstcr^ane also fe%uyred, under a penalty pf twenty shil- 
lings, %> pajetluftr seame®, upon thcu*arrival iu Great ^rijjjin, v 
their wages, if demanded^ within thirty days jj/tej, entry of 
the ship at the Custom House, (except where a covenant has 
been entered into to thfe contrary,) or at the time of their dis- 
charge, which shall jJjrst happen; deducting the penalties 
and fbrteitures which may havebeen incurred; and suclt^>ay-* 
ment shall be valid, notwithstanding any action, bill of sale, 
attachment, or incumbrance. The penalty imposed on mas- 
ters for disobedience to this regulation, is recoverable by the 
same method as the wages k . 


Mariners, by entering into or signing the agreement, are 
not be deprived of using any lawful means for the recovery 
of wages against the ship, master, or owners 1 . 

In all cases where it may be necessary to produce the 
written agreement in court, no obligation shall lie on the ma- 
riner to produce the same, but on the master or owner •, and 
no mariner shall 4a i l in any action, &c. for the recovery of 
wages, for want of such agreement. In i ng produced®, it is 
not necessary for the seaman to giveHhe captain notice to 
.produce this agreement". 


l I s H, 

ll‘S. £. II) S. ft. 

) S. I. i) BowiiJnu r. MhmjwIiu&ii, a Camp. ft. 

k S. 7- P- C. 315. 


-*■ * — 

Lmu|ou to Africa, and thence to the West Indies, and also so much 
t njrtky as should he the average price of a negro slave in the West 
Indies. In the ship's articles no mentiou was made of the money 
to be pa id to the pluintiff as, t|je average price of the negro slave. 
Jt was holder, that the additional perquisite of the average price of 
a negro slaye could only be considered as wages, and therefore ought 
to have been inserted in the written agreement. White v. Wilson, 
3 Bos. & Pul. I lb. In like manner it has been holden, that the 
seamen cannot claim any money as gratuity money due by uagge. 
Elsworth v. Woolmore, & Esp. 1ST, P. C. 84. 


1145 


HKHtiffuro. 

• The pefftlt>h4nqpdfe^<m seamen for ^sertW and aNent- 
fog tlM&ridvss without ISflfe, are as follow^ : Si ' 

- • *1. An£ mariner deserting or refusing to proeml^on> (Im 
voyage, or deserting from the-ship in parts beyond die leas, 
after naVing signed tM asreeitffent, forfeits to the attners the 
wages due attire time of Tils deserting or^obsdnately refusing 
» to proceed on the voyage 9 t < t '■ 

9 . Any mariner .absenting himself fropi fris "’shtjj, 

„ leave from the master, &c. shall, for every* such day'a absepcs, 
forfeit twofgay’s pay to the use of Greenwich Iipspital \ 

3. Any mariner, not entering into his Majesty’s service, 
who leaves Hie ship without a dischatge ii^writiiig, from the 
master, commander, or other person, having charge of the 
vessel, Forfeits on e'tnortth’s pay (!)), to lie recovered and ap- 
plied according to the directions of the statute* (10). 

o S. 3. * P s 5. * q s <>• 

V 

- _ — ' T " 

(8) “ Entering or being entered into the service ot^ hi* Majesty , 
on board any of his Mujesty's ships, will not occasion a forfeiture 
of wages, nor is it to be deemed u desertion.” S. 13.^ Being coin- 
pelled to quit the ship through inhuman treatment of the master*,* 
or being dismissed without lawful cause, will not tie deemed deser- 
tion t. So where the seaman is impressed into the royal service, he 
will be entitled to receive n proportion of hi* waives up to the tune 
of impressing. Wiggins v. Ingleton, 2 Ld. Hay m. 1211. per 
Holt, C. J. but nothing further. Clements v, jMaj born, 11. K. T. 
24 (t. 3. Abbott, 3J)5. und the voyage must be com plot* d. 2 Camp. 
N. P. C. 320. 11 . 

(0) The meaning of the first and second of these provisions is, 
that if the manner run away before the voyage is commenced, or 
in parts beyond the seas, he shall forfeit his whole wages ; if fie 
absent himself during the voyage and return, he shall forfeit two 
days’ pay. The tliiid provision was intended to prevent seamen 
from quitting the ship after her arrivul at the port of deliver}, and 
before she i» unladen, at which time the \ojage must be considered 
as at an end, for the purposes of a general forfeiture. Sec the pre- 
amble to the 61 li section, and Krontine v. Frost, 3 Bos. & Pul. 302. 
fn order to avail himself of a forfeiture under this provision, it is 
incumbent on the master, who claims the forfeiture, to give sonic 
evidenee to prove that the seaman Quitted the ship without leave in 
writing* It is not uccessary ibt the seaman to prove that he had 
such leave. 3 B 09 . and Pul. 302. 

(io) The Dth section authorizes the master, commanded or 

• l.iroUnd v. Stephens, 9 Esp. N. P. C. K«m C. J. 
t Sigurd v. Roberts, 3 Hsp. N. P*C. 7 * BUott, C. J. 



*lh#<A*sahlng Mcrthkiks 

«c^tp be nigh^ beneficiai tgftpe tf*fe and . imrig^tipvxtt 
regulations were aatablUhed bysfot. 
3f G-3/£3£h#¥ the government of seamen employed in the 
of Great Britain, in vessels g£ the oyrtfien of 
AQP tons or «pwards^wbich shall fo' toopeuifea. ^T. No. 
4g^^nt made J>y virtue of becharged with a # 

^^l^ajlostmdFerial poThts o$ difference betweeftihis sta- 
0tc anfl thjg furrier, are, 1. that masters are ^ |ouired. *bn- 
der this act, to pa^the seamen within Jive dajl[ instead of 
tbirtj^claydf after % entMf of the ship at the Custo^ffou^p, or 
cargo Stlicmd. #£. If teaman, luyrfiig sign eS%e reauisite 
agreement, neglects or refuses to p^pceflfl on the intended 
^foyage, he forfeit^ to the' owners all the wages dd® to him 
it the time; but the forfeiture for desertion afterwards, and 
before the voyage agrqjpl upon, upon which the ship has 
proceeded, is completed, and the cargo delivered, or b^fipre^ 
the seaman has a discharge in writing from the nmster/occ. 
is only of One month's wages to the use of Greenwich IIos- 
jfital, 3. Bydhe plh section, the following method of ascer- 
taining the penalties incurred is prescribed in cases where 
the contract fqy wages is by the voyage, and not by the 
month, or other stated period of time, viz. L. “ If the whole * 
time spent in the voyage agreed or proceeded upon exceeds 
one lunar month, the forfeiture of one month’s pay shall be 
deemed a forfeiture of a sum of money, bearing the same 
proportion to tho&whole wages as a lunar month bears to the 
whole time spent in the voyage. The same rule is to be 
adopted in ascertaining the amount of the forfeiture of two 

r s. io. 


owners, to deduct out of any seaman’s wages all the penalties and 
forfeitures incurred by the act, and to enter them in a book to be 
sighed bjr the master or commander, and two principal officers of 
the ship, setting forth that the penalties and forfeitures contained 
tu such book are the whole penalties and forfeitures stopped during 
the voyage, which penalties and forfeitures (except tne forfeiture 
for desertion) shall gotoGree%ich Hospital, and be {midland ac- 
counted lor, Dy the master or commander, to the officer who collects 
the sixpence per mouth. — N. 1 n an action by the seaman against 
the .master for wages, the master will not be allowed to set off the 
before-mentioned deductions, unless he has previously debited 
himself to Greenwich Hospital for the amount in a book kept ac- 
cording to the directions of , the statute, 3 Boa. and Pub 302.* 



etch'd anei hinar ittbsth^'m fbtfeitureAofeone^MJfisft'si^oay 
effilll oe deemed #forfeittifl| of the while wagea§ mm^di JUT 
suctrtirue toes udf tocend two days* the fctfefoffe of im 
^Vpj^^all te dewed * forfeiture of the wboiqpntgp ” 

.Furftier Tegiilattoi^lifve been established by the 
ture, to seamen frpm Bril i|h^h{n^ 

chant sh|ps trading to his Majcaffifs *coioQie# 

Indies^ 

By stat.4fij. if. c. 7J. s. 1 . it is enacted*** that e¥*ry *0i¥ 
man. m&rtn^v and other person, fc w ho deserts at anv time 
during tefe voyage ouj or home* fi$>th anyJJritish merchant 
sl(k)«tnidiW to or frogt the said cblonies/lhat; in addition 
to torui|jF jrautfUesJ forfeit all the wages he may be tntitled 
to during the voyage, from the mas^r oi* owner of the 
on board of which he shall enter, immediately after such de- 
sertion.” * # # ^ 

By the 2d section, a penalty of 100/. is infposod ou masters 
or commanders who hire seamen, &c. who, to Uieir know- 
ledge, have deserted from other ships. ' * * 

By the 3d section, no master sailing from any place in 
Great Britaiu, shall hire any seamen, &c. at any place with- 
in his Majesty’s colonies, &c. iu the West Indies, at more 
wages thaif, according to the rate of double monthly wages 
contracted for with the seamen, &c, (in the same degree 
and station) hired at the last departure of the vessel from 
Great Britain, unless the governor, &c. ofesuch place in the 
West Indies shall think that greater wages ought to be 
given, and shall authorize the same to be given by writing 
under his hand (ll), sgid all contracts, bonds, bills, and other 
securities, made contrary to the meaning of this act, are 
declared to be void, and the master entering into them, dr 
hiring seamen, or paying wages, otherwise than as the act 
directs, is made subject tv> a penalty of 100/. for every of- 
fence. 

By the 5th section, masters are required, under df*pcnalty 
of 50/. within ton days after their arrival in the West In- 
dies or Great Britain,* to deliver in, on oath, a true list and 
description of the crew on hoand'nt the time of clearing Out 
and arrival, and of every seaman, Sc c. who has deserted oi* 


(ll J fn this license from the governor, &c. the rate of the wag 
allowed by Him must be specified, otherwise flic license will 
useless. Rodgers v. Lacy, 2 Bos, & Pul. 57. 
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lied dmitfg voyage, and also a true apcpunt of, the mages 
lue to earl i qp, fee. so dyinpf$t the $irfte of his death , and 

jurtljgt 1 , tlm money due for suc!j*1vages shall be paid by the 
naqjfer wttnu^t|\ree jnonths after arrival in any port of 
ireat Bfjtain, to the receiver of the sixpenny duty for $reen- 
vifth Hospital, tp the .use of the personal representatives of 
lUwU&rHt 1 '.!, &c. ; "and in cash the master neglects or refuses 
AWN tfltpji w*g£s trtth# saicr feeeiffcr, within the time li-‘ 
fcrced, he is made liafilc to a penalty of 50/. and also double 
amognt of the wages ( 1 2). ♦ 

f *fhe penalties, Nvben recovered, are distfibutl&I thus: one 
dlird to Greenwich Hospital; onedliird to the supjjprt of the 
seamen's hospital, at th£ |>ort where the ship arrives, if there 
lx j any hospital — -if not, to the old and/Jis^bled seamen ot tfiht 
port and their families; and the remaining third tt> the person 
informing and suing. 

By jlat. 8 G. 1. c. 24k s. 7. (majle perpetual by stat. 2 G. 2, 
c. 28. "Sk 7.) niasheis or owners of any merchant ship or vqpscl 
a re prohibited from paying or advancing to any seaman oi 
mariner, while lie is in paits beyond the seas, any money 
of efforts upon ac t omit of wages, exceeding on6 moiety of 
the wages due at the time of such payment, until the return 
of the ship to Great Britain or Ireland, or the plantations, or 
to some other of his Majesty's dominions whereto they be- 
long,- under a penalty of double the money so liaid or ad- 
vanced, recoverable by common informer in the High Court 
of Admiralty. 

Having detailed the most material legislative provisions on 
this subject, it will be proj>er to take notice of the rules of law 
and judicial decisions, as far as they affect the contract under 
consideration. 

' The most important rule on this head is, “ that freight is 
the mother of wages 1 ;” i. e. if the ship has earned its freight, 

s. S. 7 t Anon a Show. 283 - Abbott, 3<)8. 


(12) In the construction of these provisions, it lias bepii holden, 
that if the whole uuges due to foe* decked seaman have been paid 
to the reccixer of Greenwich Ifospitul, the representatives of such 
seaman have not any right of action agaiu&t the master for the 
wuges; but if a part only has, been paid in, and the remainder has 
been fraudulent!} withholdcn, the representatives of the seatriun 
may maintain on action for such remainder, notwithstanding this 
statute. Armstrong v. Smith, l Bos. & Pul. N, R. 2$9. * 
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and tbe sefcnan bw perforjp^d his diipulaaed duty, lie become* 
entitled to his wa^c0*(13).«.. 

If the ship be captured # ,*or lost in thb 'ojage, Uiclwmeh 
lose their wages. ' ^ - ' * 

» p 

In an action for sea titan’s wages V lt appeared *that the 
seaman had entered into thp iifeunl in titles, “to suv^ a 
mariner on boaal a Wfest fndRu ship bbuiuf fof tl^ por^ of 
Madeira, any of the West India Whtneis, upd Janiaiui, Ant 
to return to London,” and fh consideration of th^nioythjy 
wa^es *theitin mentioned, to perform the above-n&ntiOnerf 
voyage; but it was expressly stipulate that lie wasjiot to 
demand be entitled to his wa<res- 0 > aim pail Uitieyf, until 
the ffrnvaf t)f thejjlnp at the abore-nu ntroi ucf poll ofuh*- 
ikarore.* The ship' sailed, delivered Iki cargo at Madeira, 
and took in wine, part of winch *die deliveiul at Dominka; 
other part at Kingston m Jamaica, tluie took m govotit- 
ment stoies, dchvcml thebri at Po ft Antonio, m Ja^uiun, 
ana the remamdei of tlie \miio at Maitha Buy, in the same 
island. She was then tieighrod with a caigo ot sugnis for 
London, for which she sailed, but was lost at m a m the 
couiseof hei passage home 1 . It was contended on the pail 
of the pknntifl, that the \ ovage bemig, by the tcnns ol it, 
divided into thiec paits. 1st, to Madcii i, m \f to the West 
Indies, and lastly home; and freight having been e lined in 
the two lirst stage s ot the towage, the plain! ill was cntiLltd 
to tec over ht> wages pjo rata , for many c nine months as 
liaci been spe ut in tbe voyage . 13ul Lend Kilt nboiongli, (\ J. 
being of opinion, that, a< cordmir to the triu coiishtn turn of 
t lie articles, the poit of Loudon was to be eemsidcicd as the 

u AIk rue thy > laiulak, Pou£ r » 19 x A|»|*Miv \ l)i«U, s I ut, joo 
lVi BulUr J i I R ;-) 


(Id) If the ship be l«»st before the first poit of ehhw iv, tlu Ma- 
men lo*e all their wages; but if i«»-t dlt i -ne Ins bee u ut the* first 
[w>rt of deltveiy, then they lose oiilv those aeeiind due *fiom the 
last port of delivery; but if the mmum u run .wav, although they 
have Ijeen at a port of d< liurv* ve.t thuy lo^e all Mien wage's. IVr 
Holt, (\ J. ex redutione M*ri Jacob* l J-<1. Itayiu. 03<J. 

If a bhip be bo*md for the* Ea*l Indies, and theme to England, 
and the ship unlades at a port in the Ka^t Indus ami t'ekes freight 
for England, and in her return she is take >i hv enemies, the ma- 
nner* ahalt have their wages for the voyage to the f ast Indies, mid 
for half the tune that they stayed theic to unhid* , and no more. 
P«r Holt, (\ J. London sittings, 1 Ld. Huytn. 73p. 12 Mod. 40.0, 
S C. See aUo Appleby v. f)od«, 8 East, 300. 
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[fctofr c^flkcharge, afel consequentijjL tA^Mhip bad not np* 
rived there, the piainiiif was prec faded by the express stipu*' 
recovering any part of his wages, nonsuited the' 
phnatiC On fhotion to set aside the nonsuit, the Court of 
Icing's Biuch concurred! in opinion With theC. J. 

% l«re has not been any case wherein it has been decided, 
tilJtyftbfthip seized by way of Retaliation, and afterwards rc- 
hap been consider^ as c aptured; or in which »the 
of capture, as dissolving a contractor wages, * 
$$v#hctfi considered as attaching. 


Seizure, oven hostile seizure*, is not necessarily capture, 
though such is it$. ususff and probable jresult Thy ultimate 
act dr adjudication of tlife state, by wh\$h the seizure His 
been made, assigns its proper and conclusive qndfityuind de- 
nomination to its own priginal proceeding. Jf it condemn 
in such case, it is a capture ah initio ; if ii award restitution 
as an act of justice, it pronounces On its own act, as not being 
^ valid *toct of capture, but as an act of temporary seitfhre 
and detention upon grounds not warranting the roiuUmna- 
tion of the propel ry, or the dealing with it as captured(14). 
Hence, in the case of the seamen* who were forcibly taken 
out of British nieichant ships at Petersburg!], by order of the 
Russian government, and marched into the interior of the 
country, after which hostilities between Great Britain and 
Russia took place, but on #he re-establishment of peace, the 
ships of both countries were restored, and the seamen were 
permitted to return with their vessels, which brought home 
their cargot s and < arned their freight ; it w as holden, that this 
seizure, however hostile in the manner, so far partook of the 
nature of an embargo in ils result, and not of a capture, that 
it did not put an end to the contract of the seamen for wages, 
even during the time of the detention and imprisonment: but, 
even considering it as a temporary capture, yet, like the case 
of a capture and recapture*, the seamen were stdl entitled to 
their wages; their be ing so entitled depended on the ship 
earning jier freight for the voyage, ana the performance of 


9 Per Ettailiorouelit P J «W liming a Renta r.Thoinpvon, in error, 4 East, 
the opinion of th< court iu Beale v. 54(i. 

Thompson, 4 EaM, m>i. 


(14) It seems to be immaterial for this purpose, whether the 
restitution be awarded by the government of the country, os an 
act of state, or b\ any of the oidmarv courts of civil judic ature to 
whicVthe udmim-liatimi uf justice on these subjects is usually 4c* 
legated,*’ Per Lord I£l(enborough r C. J. 4 East, fi6l. 
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their stipulated dfctjffand jhere freight Cor th»voya^! was 
ultimately earned, alid tl*L seamen were ’■not guiltyif any 
breach of duty; for the stipulation iu the articles^ l6),Tfot to 
be oil. shore uttder any pretence, without lt4ve* bd'ote 4 the 
voyage was ended,, must be understood of a being onshore by 
the party’s own unauthorised act; and even it' such w$ri- 
sonment ou shorn could be so considered, vet the masut^ay. 
ing ^ftervvards received them agai» on board, witlfdut 
^tion, amoimtjwl to a dispensation of the sendee in til* intefyaJ, 
and entjflea^hem to wages according to the original 

If a seaman cap prove that he was disabled from perform* 
ing his duty by an accident 1 *, e. g. bv^recciviiig a blow %pm 
a niece of timber aupcitlentally falling ou hidf, he will haPen* 
titled to. recover his wages for the whole voyage, in like. malig- 
ner as if lie had actually served. 

A seaman, who is impressed before a ship returns to a 
b port of delivery, is entitled? to his wages pro lanto c ' if the 
shi/¥ complete her voyage; but not if she is capturccron her* 
return* 1 . 

$ 

But in a case where the defendant. 6 gave a written promise 
to pay the plaintiff's intestate a gross sum (thirty guineas,) 
provided he proceeded , continued, and did fi is duty an second 
mate in a certain ship, from Jamaica to Liverpool, and the 
intestate, who had regularly performed his duly, died about 
a month after the ship had sailed, and before her arrival at 
luverpool; and it appeared, that the common rate of wages 
was 4/. per month, when the parly was paid in proportion 
to the time he served, and that the voyage was generally 
performed in two mouths; it. was holaen, that the repre- 
sentative of the intestate was not entitled to recover any 
wages on the express; "contract, because it was an entire con- 
tract and not divisible; nor ou an implied contract, by rea- 
son of the axiom of law, that when* the parties have entered 
into an express contract, no other can be implied. 

During a voyage the ship was wrecked, and the captain 
gave the mariners an order upon the o»v tiers for the amount of 
their wages to the date of the wreck, acknowledging at the 
same time that he had hired them by the month. It was 

** 

b Chandler v. Greaves. 2 ll.Bl.ti'iG.n. ffcAnnn. London Sitting Dec. nth, 

Bur see the icihaika of Grose, J. l -Mi Ld. I llenborongh, C. J? 

f>T. a. 325. 5 l amp. N. P. 1. 321k ti. 

c Per Holt, C. I. in Wiggins n Ingle- c Cutler v. I’oudi, 0 T. It. 3 JO. 

Uni, g JL4. ICiya. ifti). 

' * . ' rv . 

(15) The Seamen had signed the articles in the usual form. 
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hoMefi*, that under these circumstances, no action for wage* 
couUUbe maintained by the manners against the captain, at 
leas? witholit proving that they liad first made a demand upon 
the owners. 

J[t only remains to state the? remedies which the law has 
provided for the recovery of searuen’s wages. 

, ;■ tf ' thc hiring be on the usual terms*, and made by word 
' pr py writing only, without seal, the seamen, or any one or 
jmore of them, and every office^, except the master, may sue 
'in the Court of Admiralty, and may, by the process of that 
court, arrest the ship as a security tor their demand, { 1$, or 
cife the master or owners personally to answer to them. 

But if the agreement be by deed, and the terms of subh 
agreement arc not the usual terms, then the only remedy is in 
the common law courts (17). 

But whether the party sue in the Court of Admiralty \ 
orbring the action in the courts of common law 1 ; in both 
cases the suit or action must be commenced within six years 
next after the cause thereof has accrued, unless the party 
suing should have been under any of the disabilities men- 
tioned in the statute of limitations, as infancy, absence beyond 
the seas, &c. 

If foreign sailors stipulate in their own country before the 
commencement of a voyage that they will not sue the cap- 
tain for any money abroad, but be satisfied with what he may 
advance them abroad, in deduction of their wages,, such sti- 
pulation is binding, and an action cannot be maintained by 
the seaman for his wages in the courts of this country k . 

f Fortsbt’om *. Kruger, is ramp. N. P. l» Slat. 4 Aim. c. ifi, 17, is, 19. 

C. IP 7 * * - 1 1 * <*. lG, n. 3 , 7. See auto, p. 

g Abbott, 451, M ritrs Winrli, a. ISO. 

d Vent, jsi .» Mo«l.y 7 f). *# !.<1. It ay in. k Johnson r. Machkluuc, 3 Camp. 

TiOfi. l Sir 707. Say. l «>. 1 Ld. TV. P.C. 44 . 

Haym. l,;l ». Salk .Tl. Sir. Sja. 

I Urrnurtl. 507. Sir. 9:7. , 


proceeding against the ship in specie, if the value there- 
of he. insufficient to discharge ull the claims upon it, the seaman's 
claim for his wages is preferred More all other charges; for tile 
labour of the si amen, having brought the ship to the destined port, 
hu» furnished to all other persons the means of asserting their 
claims upon it, which otherwise they could not have had. Abbott, 
41U». 

(17) In the com t* of common law the seamen may sue either the 
niasWr, as likr person immediately contracting with* them, and an- 
swerable to them, or the owners, as the persons virtually contract- 
ing With them through the agency of the master, and answerable for 
the performance of his engagement. Abbott, 431. 
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CHAP. XXXVI. 


SLANDER. 

I. Scandalum Magnatum . 

11. Of the Action for Slander , and in what Cases it 
may be maintained . 

III. Of the Declaration, and herein of the Nature 

and Office of the Innuendo . 

IV. Of the Pleadmgs — Evidence — Costs . 


I. Scandalum Magnatum . 

Inlander spoken and published of a peer is termed seanda- 
lum magnatum. 

'Hie stat Westni. 1. c. 31. commands, “ that none l>e so 
hardy to tell or publish any false news or tales, whereby dis- 
cord, or occasion of discord, or slander, may grow I >e tween 
the king and his people, or the great men of the realm; and Int 
that doth so, shall he taken ami kept in prison, until he hath 
brought him into the court which was the first author of the 
tul 

And by stat. 2 R. 2, c.‘ 5. “ None shall devise or speak false 
news, lies, or other such false things of the prelates, dukes, 
earls, barons, and other nobles and great men of the realm, and 
of the chancellor, treasurer, clerk of the privy seal, sir ward 
of the king's house, justices of the one bench or the oilier, and 
other great officers of the realm, and he that doth shall incur 
the pam of the stat VVestm. 1. c. 31.” 


(1) See Sir Edw, Coke’i exposition of tlii* statute, 2 IrM. 120, 
YOU II. K K 
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And by stat. 12 R. 2. c. 11. w When any such [person, as 
is described in the foregoing statutes,] is taken and imprisoned, 
and cannot find him by whom the speech be moved', he may 
be* punished by the advice of the council, notwithstanding the 
Statutes of Westra. 1. c. 3f.* and 2 R. 2, c. 5.” 

■’ The foregoing statutes do not expressly give m action, yet 
it has bcc!n holden, that the party injured may maintain an ac- 
JtioriP on the stat. of 2 f$. 2. c. h. upon the principle of law*, 
that an action lies on a statute, which prohibits tne doing an 
jftet to the prejudice of another. Though the dignity of vis- 
count was not created at the time when this statute was made, 
yet it lias been holdcn, that such dignity is within the statute b ; 
and a peer of Scotland, since the union, may also take advan- 
tSge of this statute* (2). 

The form of declaration is, tampro domino regequam pro 
seipso (3), concluding contra formant statu ti *. The stat. 
2 R. 2. c. 5. is a general law®, and consequently need not be 
pleaded f ; but if the party undertake to recite it, and fail in a 
material point, it will he fatal*. It must appear on the face 
of the declarat ion, that the party injured was units mdgnatum 
at the. time when the words were spokcn h . Special hail is not 
required in this action 1 , and the venue cannot be changed upon 
the common aUidavit k . Neither can a writ of error be brought 
upou it ia the Exchequer Chamber 1 , for it has been holdeu, 

• 9 I nit. 1)9. )0 Rep. 75 . b. h Adtn. Cro. Jac. 136 . 

b Vlac. Say and Scale v. Stephens, Cro. i 19 Mod. 4 * 20 . 2 Mod. 215. S. P. 

Car. 135 . k Doke of Norfolk ▼. Ahlrrtou, Cartli . 

« Viac. Falkland v. I’hippa, Comyu'a 4 so. 1). of Richmond t. Costelow, 

R. 431). 11 Moil. 934 . j Salk. 60s. 1 Lev. 

4 Vid. Kntr. 74 . 56. 1 Bar. Abr. 3U. 

• Doct. Pliic. :kk|. 4 Rep. 13 a. 1 Ld. Say and Seal v. Stephen*, Cro 

f L(l. Shaftesbury v. Ld. Digby, Car. 142. Ley, 8a. S. C. Sir \V. 

9 Mpd. Joiics, KJ4. S. C. 

g 4 Rep. 1 2. b. for instance* of mis- 
redtalj what fatal, and whut not, see 
1 Com. Dig. 188. (B.) 3 . 


1 

. (2) Some of the old precedents state the plaintiff to have vocem 
ioctim in partiamenio . See Vid. Ent. 74, and Bohun, 319, 320. ; 
but the.se words are unnecessary, and they are omitted in one pre- 
cedent in Herne, 200. Vid. 6 1, and in another in Heme, 201. 
Vid. 63. 

(3) An action upon a statute which prohibits a thing, but does 
not give any penalty, must lie brought tom pro regcqnampwo seipso, 
because in such case the king is to have a fine. Waterhouse v. 
Bawd, Cro. Jac. 134* See the precedents cited in n. (2). 
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that this action is not an action on the case within the mean- 
ing of the stafc VJ Eliz. c. 8. which gives the writ of error in 
Exchequer Chamber in certain actions. 

There'is a dictum in 3 Show. 506. that in a scand. mag. 
the plaintiff obtaining a verdict will not be entitled to 
coats. 

It has been holden, that certain words are actionabl&in 
the chse of a peer, which would not have been deemed: 
in the case of a common person; as in Ld. Townshend v* 
Hughes®, where the defendant said of the plaintiff', “ he is ait 
unworthy man, and acts against law and reason.” 


II. Of the Action for Slander , and in what Cases it 
mat/ be maintained . 

In former times, the action for slander was very rare; 
the; first action for words to he found in the hooks was in 
the 30th year of Kdw. 3. Lib. Ass. fo. 177. pi. IP. and from 
that time to the reign of Queen Elizabeth, these actions 
were few in number, and not brought on frivolous causes. 
During t}ie reign of Queen Elizabeth and King James, they be- 
gan to increase, and in modern times the action has been more 
frequent. 

Actions for words should not be brought upon slight and 
trivial occasions; and where the words arc merely words of 
heat, anger, or passion, spoken suddenly or without delibera- 
tion, such actions should he discountenanced; at the same 
time, it has been truly said (bv W rav, C. J.) that unless the 
party injured by false and malicious scandal had a remedy at 
law," it would be a verbis ad verbera , and the consequences 
might he; fatal. 

It would exceed the limits ^prescribed to this work to enu- 
merate with particularity all the cases which have been ad- 
judged, as to wlrnt words are actionable, and what are not 
so. It may be sufficient for the present purpose to Observe, 
that, 

An action on the case lies against any person for falsely 
and maliciously speaking and publishing of another, words 


SB i Mod. UI. a. Mod. ISO. S- C. 
K K 2 
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VM directly (4V charge bimwkhanytuinfci^^ 

tip it bf Whim the offender is puntehabte by tew? (5# Mtaft* 

ew% murder?, kicenyS peijuiy', keeping Wtewdjr-b (ma&v& 

With framng (6) any cotitagioue disorder, Ad dta(Milatiaii*<of < 

#hieh may exclude him from society, as 

French pox\ &c. 

t Order to sustain this action, it it essetitiiUy rtheespary 
he words should contain an ei press itoputaTOp of sdme 
: liable to punishment somfe cftpitaf dr other 
ous crime or misdemeanor. Ait unputatioh 6t the mere 
t or Want of moral virtue, moral dtfpes, of obligations, is 
not sufficient*. To call & man a swindler, is not actionable ; 
so to call a man a thief is not actionable, unless it be intended * 
to impute felony to him. Hence, where that expression is ac- 
"compamed with other words, which clearly denote that the 
speaker did not intend to impute felony to the party chained, 
no action can be maintained. 


Iff ah action for words, the words proved were*, ,r He is 
a 'thief, for he has stolen my beer.* It appeared in evi- 
dence, that the defendant was a brewer, and that the plain* 


a FitfJt, h 3.C 9 . 

V Lewis v Roberta, Hard. 903. 
p I Roll. Abriya.pl. 4 . 

<1 A|W| 31. 
r | Roll. Abr .I9.L9S. 

9 f Roll. Abr. 44.1. IS. 
t Taylor v. Vetkins. Cro. Joe 144. 


n 1 Roll. Abr. 66 1. 33. 
x Per de Grey, C. J. delivering judg- 
ment in Onslow r. Horne, 3 Wtis. 
177 > rccogmaed by Lawrence, J. in 
Holt v. Sen ole fold, 6 T. R 694. 
j Swile f. Jardlne, 9 H. Bl. 531. 
a Cristww. Cowell, FeaknJR. P. C. 4 


r 


(4) 44 Words to be actionable must be unequivocally so. Im- 
puting to a person ho evil inclination, which is not carried into ef- 
fect* is not actionable.” Per Ellenborough, C. J. in Harrison v. 
Station, M. T. 1803. 4 Ebjj. N. P. C. 218 . 

The charging another with a crime of which he cannot by any 
possibility he guilty, as killing a person wlio >9 then living, is not 
actionable* ^because the plaintiff cannot be in any jeopardy from 
such a charge. Suag v.Gee, 4 Rep. 16. a. 

(3) That is, by common law or statute ; for charging a mb with 
an offence examinable only in thtapiritual court, Mess special da- 
mage ensues, is not actionable. Parrat v. Cffpgetefe Cra. Elis. 

1 59£» Graves v. Blanchet, Salk. Gq6. . , 

(6) But akarging a fierson with having k*d\m contagious disor- 
der, is not actionable ; for unless the words spoken Maputo a con- 
tinuance of the disorder at the time of speaking them, the ground 
of the action foils ; for such a charge cannot produce the qffect 
wpob makes it the subject of an action, naxhety, ms bring avoided 
hjf society. Per Aahkutut, J. taCanUkev. MapMomm* fcT. R. 
473. CStr. 1189. S. P. 




SLAAt&ER. 

krffdmdttite&xritb him as servant; in the conrse-of which 
twin plbli tttd beer to different customers of the defies 
daat^andkrbneived money for the mum, which he hadmot 
duly toeowtted for.' •<IA Kcn^Ci J. directed the jury to 
onmApt whet|idr these words werespoken in reference to the 
money received, and unaccounted for, by the plaintiff, orwhd- 
ti$r the defendant meant that die plaintiff had actually 
$wen beer;. for .if they referred to the money not accounted 
for, that being ff mere breach of contract, so far explainl^lpip 
wont “ thief’ aa.tp fnake it not actionable. Thus if a ran 
says to another “ you are a thief, for you stole my tree,* it 
is not actionable*, fbr it shews he had a trespass and npta 
felony iu his contemplation. V. for defendant. See also 
Thdtnpson v. Bernard, 1 Camp. N. P. C. 48. to the same 
effect. • 


The rule which at one time prevailed*, that words ate to be 
understood in mitiori sensu, has been long ago superseded, 
and words are now construed by courts, as they always ought 
to have been, in the plain and popular sense in which thereat 
of the world naturally understand them. 

In an action for words, it was stated in the declaration*, that 
the plaintiff had lived among his neigh hours with credit noil 
reputation, and without bring suspected of felony* nmt> that 
the defendant, in order to charge Inin with the crime of fefbnjr, 
falsely and maliciously spoke of the plaintiff these fulfil ma- 
licious, and scandalous words, viz. “ that the plaintiff was in 
Winchester gaol, and was tried for his life, and would have 
been hanged, il' it had not been for Abraham Legnt, for break- 
ing fanner Atkin’s grauary ami stealing his sacks.” plea 
N.G. After verdict for plaintiff, it was moved in arrest pf 
judgment, that the words did not import any guilt iff the 
plaintiff, being only a narrative of what passed r 6n tfiff trial, 
and rather tended to shew the plaintiff was cleared by the 
evidence of Legat, than that he was guilty of any crimes for 
which he deserved to be hanged. But per Lord^Haidwickc, 
C. J. “ The construction now made upon actions for words 
is very different from what it was formerly. Judges, an- 
ciently, to discourage little frivolous actions, used their utmost 
endeavdw to explain away the nlost opprobrious words: but 
this was certainly wrong, and as the character and imputation 
of m aw hiiUfr iu under the protection of the law, as well as their 
estates, m aught to do equal justice to both, and - take chrc 
1 m * u< * ‘ 


« Cro iaq. m. ttfafl V. *P. 5. 

i M.'tioc.b- 

B.K. M8S C,. Temp. U«rd«. 319. 


S. C. elMd lit td PIctWrMdi,' C 
J. SeUWrio* ike ppittioaWlHr&Uirt 

UatMMrif V. CkiMcaj (rWrt, fff 
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tJ«t neither tb* onto or the edierare injured* ThqqueatiipB 
tiMi », whether the words spoken do unpotMu? s»nid«or 
reproach, for which an action- lies.'. To say a<«aait baajbaan 
4 a gaol and tried for bis life, is oertagiiy scwnlaikiBtf aad>that 
lie would have been banged but for such a j0ae*4<89B*tQra}jlr 
Import', tbit he was saved by some indirect means, ^ Andhe 
cited the case of Hally v. Stanton, Cro.Car. S0g. aSta very 
•dong authority in point. As to the id question, whether 
‘P®pplaintifl' ought not to bave.averred,,||^ ,heiwasnQt f in 
See. it was anciently held, thatsm^ averments were ne- 
cessary; but in later times, it has been holaen, that the alleg- 
ing the words to have been spoken falsely amounted to such 
an averment; and if so, the court riiust now take it, that all 
the imputation cast on the plaintiff was false. If the^p>rda 
*lmd been true, the defendant should have pleaded that spe- 
cially.” 

So where the defendant said of the plaintiff 4 , that “ he was 
under a charge of a prosecution for perjury, and .that G. W,, 
an attorney, had the attornev-general’s directions to prosecute 
the plaintiff for perjury; the defendant pleaded N. G. 
After verdict for plaintiff, it was objected, in arrest of 
judgment, that the words were not actionable, as not con- 
veying airy opinion of the speaker upon the truth of the 
charge. But the court overruled the objection; Ld. Pllen- 
borough, C. J. (who delivered judgment) observing, that the 
words must mean, that the plaintiff was ordered by the at- 
torney-general to be prosecuted, either for a perjury which 
he had committed, or which lie lmd not committed, or 
which he was supposed only to have committed. In the 
first sense they were clearly actionable. In the second, 
they could not nossibly be understood consistently with 
the context. And if the defendant had used the words in 
this last sense, the jury might have acquitted him, according 
to the doctrine in the case of Oldham v. Peake, both in the 
Court of Common Pleas* and in this court f . And certainly, 
if the seuse of the defendant, in speaking these words, had 
varied from that ascribed to them by the plaintiff, he might 
by specially pleading have shewn them not actionable, had 
be not chosen to. have rested the defence, merely on the ge- 
neral issue. It appeared» therefore, that these words must 
fairly be understood in the first of these three semes, namely, 
that* he was ordered to be prosecuted for a pegti$ which' he 
had committed ; aud, so understood, they were unquestion- 
ably actionable* * 

" ^ B«*erf» v CawNa,'9 Eatft, 

#SB1. q6»iS. 


tCiwpi S7*» 
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* pKc^nfp'fltetaiice^ it »ay b*<o)mmv*ik 

that fc*4t? actionable, fWsdy and maliciously to apeak 
paWNMdf oaroAer Words which tend to disinherit hunVot 
to>*k him w Ni « t«Mf his estate,; or rwhidh slander him ia 
o^V^MrqMskmN or trade 1 ; * * in speakingof a juf&R 
of t|#(>esoe4a the execution of his office, to say that 44 htjft 
a meal, a villain, and a liar,” is actionable * for the words inti 
port a charge of acting corruptly and partially ** * 

For slander Of this kind, an action may be brought 
any injury tys been sustained ; in consequence of the wot^b 
having beep spoken* From the nature of the words, the law 
implies the injury; hence such words are said to be action* 
abld^themselvesu 

T^fiaiatain an action for slander of title there must bd^ 
malice either express or implied B » Hence where a person* 
thinking he had a right to recover possession of a term for 
some misconduct of his tenant, and hearing that the term Was 
to be sold, wetrt to the auction and said, the vendor cou Id not 
make a title; it was holden that an action could not be 
maintained, there being no proof of malice 0 . 

In Uanvond v. Sir J. Astlry, in error, 1 Bos. and Pul* 
N. R.. *17. it was contended, that an action could not be main* 
tained, because the words were alleged to have bqcit spoken 
of the plaintiff, (below) as a candidate to serve in Parlia- 
ment ; but it was holden, that the words being actionable in 
themselves (7)* it was quite immaterial whether they were 
spoken of the plaint iff as a candidate or not. 

If the plaintiff has sustained any s|>eml damage in qouse- 
i) ucnce of words actionable in themselves having been spoken**, 
and w seeks to tccout a compensation for it, such special 
damage must lie stated in the declaration, with as much cer- 
tainty as the subject matter is capable of, in order that the 
defendant may be sufficiently apprised of the nature of the 


£ 1 Itol. Ahr. 37. 1 .S 7 . 

It lluii v. Buis, 1 Lev. 134. 

1 Hew v. Frian, Silk. 694. Lord Raym. 
91*. S. C. 

1c Hardwirk t. Chtfcdkr, Sir. 1 138. 

I Upobeor v. BoUt, Cfo. JOc. 97s, 9. 
•» f- G 17 . Lord 

ftoyao. |3$M* C. 


n Hirfran v. Le Bretas,4 Burr. *4W 
o Smith v. Spoon* r, 3 YtunL 840* 
See I’m v, Don 0 van, 1 M, &«• 
6lf). 

p Ijreare <r. Britten* Bull. N P; 7 . He- 
thcwiy v. NtwaK B. ft WwMn* 
Kitting!, Feb. 17* *9»4. 8. P, per 
Lord ClIenboHMigb, C. J. * 


(7) The worfe charged the plaintiff ,0*1**) with banag£*ur» 

ered in. father. , . ■ 
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>i*K««*%fter‘tfe *wHt‘»«to.* S^byiiW** fettwfc fSfte 
*<4»#riv udk‘«»repo#> medtis, pftfaate h^bd BM i^ titydBd 
Mt, may sue- within two yean after the reawtal *#«NMir 
disabilities.” - »♦* , • *v » u 

’bpOf'icMdt mt (trtionohle in thAn^b^UH- W«Mb tot ie- 
mbtthbfe fn themselves may becorhe'so, by 'reason of some 
apeeiel damage arising from, them, t. g. if a person say to' a 
woman, “ you am a whore,” whereby she rases her' tfaar- 
Tiage’, or a substantial benefit arising from the hospftaBtoof 
' friends'. (8). So if a person slander the title ort^Rfer, 
“whereby he is prevented from selling his estate* ; but in these 
oases, u is incumbent on the party uyured, not only to state 
and prove the speaking of the words, but also the particular 
iqjury which he has sustained ; because the words pot being 
actionable in themselves, the special damage is' considered as 
the gist of the action 1 . 

It must also appear 4 , that the special damage was the le%al 
and natural consequence of the words spoken ; for an illegal 

. consequence, viz. a tortious act, will not be sufficient. 

*}» 1 ' 


4 I Rol Abr. 35 I 15 
r Moore ». Meocher, tu error, Esgch. 
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t RtumcV ttibboot, Salk «o6 
tt Vicars v. Wilcoclts, 8 East, 1. 
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{S) Calling a married woman or a single one a whore it not 
actionable, because fornication and adultery are subjects of spiri- 
tual not temporal censures. Lord Raym. 1004. except in the city 
of Loihton, by reason of the custom there to curt whores. I Viner, 
But there the words must charge that she was a whore in 
London ; it ft not sufficient if the declaration merely allege thot 
she fffefded in London. Robertson r. PoweH, B. R. fitting* at 
Serjeant's Inn before M. T« 67 Geo. 3. Actiop for calling pUm- 
tifrs Itifet whore in London, suggesting the OustomW London to 
cari Wbofrsm plaintiffs were nonsuited for waift of pwAffig the cus- 
toms LonfTOansfield said, he could not iakfe niMfel#f each cus- 
tom udfcss^roirtd* No proof of it could be got Ifiklir <he’ town 
‘eferk’S'ofltee* «hd It was then said that no proof of it Ni been ever 
gteon soastb mexntam soth actions out of the ert* court^lmt that 
hi tile city courts they would taka notion of Uieir'OwB custom. 
m ti b* ***i a* Julies. * Mm afiarMkti. Togo, ai€h«fei, 
coram Lord Mansfield, 1782. MS. 
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“*‘“ L ‘ -^yiiywir im to fo* otter, BuMfcdefo. 

wfrm. vf fttem-w umkr^hm^ s*y 
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? *»!»> fpi%wfc,.wff«ugh..(tf wcwtotrbft aeuonabfa oftham- 

Atlfak "V«i > •*, i i. «r » // i i / f 14 

it n actionable to republish any slander invented by Sb* 
other*, aoleaa foo mpublication be accompanied by « dqtdo- 
aure of the. autbor’s.nauje, and a precise atatement oftbaaa- 
tboi’a words, so as to enable the party injured to maintaw-aa 
action against the author. This disclosure and statement 
mut be made at the time of republishing 'the alander ; for it 
w nr pot avail the defendant to make it for the first time<in 
pleading to an action brought by the party injured. 

From the preceding remarks it appears, that falsehood and 
malice, either express or implied, are of the essence of ‘tile 
action for Blander and special damage, where the words' are 
net actionable in themselves. 4 1 


III. Of the Declaration , and herein of the Nature and 
* Office of the Innukndo. 

Is the declaration, after such prefatory averments as foe . 
circumstances of the case may render necedtaryt (9),- it mint 
be alleged expressly what words were spoken flO), and^that 
they were spoken and published of the plaintiff* falsely and 
maliciously. * • 

>» 

x Dyer, 19 . «, pi. 111 . lend*. Goldaey, 9 £a 4 t, 4 «&. Tkff* 

y Cook end Anther », Ratcketlor, 3 rases were recofnbod in WeolsPtt f* 

Rim. & Pul 130. Meadow*, fi Beat, 45s. 

x Daria v. L*win, 7 T. R. 17 . Mail, a Johuami r. Ayluer^Cro. Jac. f9& 


(9) % rule of court, B. R. M. 1654 , it is ordered, “ tyrt »u 
actions of spader long preambles be forbprn ; sod no more 4CK%** 
want thdft, y}H* »» neceamy for tbe rpainfcenanceof the *c$<>{U 
except wi^jit requires a special inducement or cojTqquium.” t 

( 14} That the defendant tfake of the plaintiff, oiw sdami fids a 
at scandal ssa verbs, mmfum mmr sequitur in bsec verba, &43.’/y*M 
ho&dea uMudicteat, because it was not aos express allegstsoM^btit 
the tafeod tot i spake A* Mot MM words, Gstforiil 
Cro, Elis. 857. 
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m!£ thewotd* were spoken iff •'foreign language, it must bo 
$v$vftd*ui' thw deciantticm,tbat the headers unaersioodsuch 
languages 

"Where the charge alleged against the plaintiff relates tohii 
offtfcei profession, or trade/ there it ought to ap^otrtmtbh 
firbe of the declaration, that plaintiff was in office^dr^sci^ 

S his profession or trade 4 at the time When the woftffc 
spoken, and that they were spoken in relation* to* his 
profession, or trade 8 . 

^tn an action for words spoken of a person who was a can- 
didate to serve in parliament, it is nOt necessary to set forth 
the writ in the declaration'. It is .sufficient for the plaintiff 
to state that he was a candidate to serve in the (present) par- 
liament, which cannot exist without a writ to call the pa* 
liament together. 

\n that part of the declaration which states the slander, 
the words ought to be explained in such manner ns they 
may require. Whilst, the pleadings were in Latin, this ex- 
planation was introduced by the word 49 innuendo e. g. 
11 TJiou (eundein quer’ innuendo J art a thief which in a 
modern declaration would stand thus: “Thou, (meaning 
the said plaintiff) art a thief.” The term innuuido is still 
retained, wlicnever this part of the declaration is mentioned, 
fn the foregoing instance, it may be observed, that the in- 
nuendo is the same in effect as “ that is # to sa).” Its office 
is merely to explain and designate, that the fierson intended 
by the word “ thou*' is the plaintilf. But that the plaintiff 
wk% the person • intended, must appear from the manner in 
which the; words were spoken, which must be htuj^d in the 
declaration, namely, that they were spoken of the plaintilf, 
or to the plaintiff, or in a conversation with the plaintiff, 
and not from the innuendo only* ; for if the person of whom 
the words were spoken be uncertain, an action will not lie; 
arid a plaintiff canuot mere ly, by the force of a it innuendo, 
apply tne words to himself*. 

When th^iimuendo is annexed to the charge preferred 
against ' the plaintiff, them its office is to give to the words 
spoken their proper signification, but not to extend the sense 
of them beyond their natural import Therefore, where a 
declaration stated that defendant said of the plaintiff, ** he 
has forsworn himself, ( meaning that the plaintiff bad com- 

b Pr)M V. J coking*, Cro. Elu. §63. f Harwood f, Sir J. Aotlrg, 1 Boa I* 
c Ydbne/ Bn). N. B. 47. on error, i> Excb. 

d Otter. Moira* Cro. Car. * Chr, 

• Toddhr, Hotting*,' 9 Sound, so)* ftk g 4 >7 V I Bfclftr. 09T* * ' '* 

oog« v. Roller), Sulk. 604. n Johnson ▼. Aylmer, Cros Jialtt* 


SfeJ&pER* IMP 

Kitted : wiful*wl «orrupt ffeijury,)" it washoWen that tfea 
worts* f&bmg mtfmnkblt mthemudvm becsttaettey/4fa| 
notn^parUy imply that the plaintiff had forsworn bin 
t# a Jmdmml proceeding, ttpir meaning could not be extend- 
e4 t fe he innuendo 1 . But if the defendant had spoken the 
words ^onoer»irig. some judicial proceeding that had befmpa 
taken .place* in which the plaintiff had given testimony, and 
these facja had been averred in the* declaration, then such an 
innuendo would have been good ; because the words, coupled 
with the preceding facts, would have shewn, that the de- 
fendant meant to charge .the plaintiff with perjury punishable 
by law. 

So where the slander was, “ he has burnt my barn/’ tire 
plaintiff cannot say k , by way of innuendo, “ my barn/#// of 
cot m" because that is not an explanation of tfie words, but 
au addition to them. But if, in the introductory part of the 
declaration, it is averred, that the defendant had a barn full 
of corn , aud also, that in a discourse about that barn 9 the de* 
fondant had spoken the words, au innuendo, that he meant 
by those words the barn full of corn, would have been good* 
This distinction was recognised in a very modern case 1 ; it 
was stated in the declaration, that* the plaintiff had, in due 
maimer, put in his answer upon oath to a bill/ded against 
him in the Court of Exchequer by the defendant (hut was 
not averred that the words were spoken in a discourse about 
that answer,) it was then alleged, that defendant said 1 of tiid 
plaintiff that he had forsworn himself ( meaning that the 
plaintiff had perjured himself in his aforesaid answer to t!\& 
hill so filed against him ) 9 it was holden, on ‘motion inarrest 
of judgment after verdict, that the declaration was bad, for 
want of an averment of a colloquium respecting the answer m 
the exchequer, which was not supplied by the innuendo, and 
farther, that the defect was not cured by verdict. 

Iu all cases, therefore, where the words can be understood 
in an actionable sense only by reference to certain facts, 
such facts must be djptinctly stated in the botfe pf the de- 
claration: for the mere introduction of those facts,' under an 
innuendo, will nofbe deemed a sufficient averment of them*; 
that which comes . after the innuendo not being issuable* ; 
and iarjth^ it must be averred, that the words were spoken 
inacohtfersation about those facts. In short, the words 
must be Sufficient to maintain the action without the iami'" 


i HoUv. eXJUfel. See 

atooCore v. Morion, Vebr. $7. 
k Per de Gref, £• Jfc fta ft, r. Home, 
Cowp. 684. 


I Hawke# v. Hawkey, • Euk^ 
m 1 Rot. Abr.Hs.l. in. . > 

a Sloeouib'e cate, Cro. Car, 44& 
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Mttti W nayffeW^tet ejected, mw frwn-lfcrtwwl# •»©»«, 
drtNfiA ttowotaa coupled with frets* which werae anb» 
jbetofthe ottiverfcatta* * previously in tkh tdedhm^ 

fwta*^'Ib*i* to be obsenred, however, that dtbooghcJim 
Itt&ttef cannot be introduced by an hrtuiotidoj Me infest te 
bought upon the record in another way, y etwher© ‘such 
nevf matter i» not necessary to aupport th& action, aara* 
nuendo, without any colloquium, may be rejected at sur~ 
plusage’. 

In a declaration for slander of plaintiff in his trade, a count 
alleging that the defendant, in a certain discourse in the pre- 
sence and hearing of divers subjects, falsely and maliciously 
charged and asserted and accused plaintiff of being in insolvent 
circumstances, and stating special damage, but without set- 
ting out the words, is ill, and if it be joined with other counts, 
which set out the words, and a general verdict given, the court 
will arrest the judgment*. 

It is the province of the jury to decide, whether the de- 
fendant’s meaning was such as is imputed to him by the 
innuendo *. 


In&n.action for calling the plaintiff a thief, it was proved, 
that the defendant said of the plaintiff, “ why don’t you 
come out, you blackguard rascal, scoundrel, Ponfold, f you 
are a thief 1 but the witness who proved the words was not 
asked, whether by the word " thief” he understood, that 
the defendant meant to charge the plaintiff with felony. 
Chambre, J., in his direction to the jury, said, that it lay on 
the defendant to shew, that felony was not imputed by tlie 
word u thief;” and a verdict was found for the plaintiff. On 
a motion to set aside the verdict, on the* ground, that it ap- 
peared from the expressions which accompanied the word 
** thief,’* that the defendant did not intend to impute felony, 
but merely used that word, together with the others, in the 
heat of passion ; that no evidence was given to shew that the 
word “ thidf ” was understood by 'those who heard it, to 
charge the plaintiff with any crime, the^court refbsed the 
application p Sir J. Mausfield, C. J. observing, that the jury 
ought not to have found a verdict for the plaintiff, unless 
they understood the defendant to impute theft to the plain- 
tiff. The manner in which the words were pronounced. 


o Lot tt r. Hawthorn, Or© Elis. ftJ 4 C. J. in Roberts ▼ Camden, B. R. 

p Roberts t. Camden, 9 Em ( 4 9s. Bor. os, *$07, 

9 Ooofctv.Cox, sN.Itt 110. s Fenfold r Westcote, 3 Bod. k Put. 

r Pet Cfcoqtd and Blacks tonr, J«. tBI N.B. 331. 

R 901,3 nudbyLd.Elkcborough, v 



fop the tfefen&nt, yet, u> they .have not done ao, tbd 
court cannot njr; th&tthe word did not impute theft to 

the-ptaufeiff. •* 

# 


f IV. Of the* Pleadings — Evidente— Costs . 

0/ fAe Pleadings . 

The general issue in this action is, not guilty. . f 

On the general issue, the defendant will not be allowed 
to give the truth of the fact ikiputcd to the plaintiff iu .evi<* 
dencc iu mitigation of damages; and this rule liolda in all 
cases, whether the words do or do not import a charge of fe- 
lony u , or whether a charge of felony l>e particular*, or general*. 
If, however, the charge be true, the defendant ma y plead it 
iu justification. 

The defendant may either plead or (what is more usually 
done under the general issue*) give in evidence, the manner 
and occasion off speaking the words, to shew that they were 
not spoken maliciously.?. 

As if, the words were spoken by the defendant as counsel, 
and were pertinent to the matter in question*. 

Or iu confidence; as when a master, upon being applied to 
for the character of a servant, honestly and fairly gives the 

true character of such servant* (11). In these, anu similar 

* ,» 

v ('Aderwood v. Parke*, Sir. 1200. n Brook v. Montague, Cro. Jac. 9>* 

% Smith v. Richardson, Willea, tt4.T*cr b S.C. 

9 judgm. e Ivdmotiaon v. SurpbfiuKrti It aaoikejr, 

y Per 1 j judge*, 8. C. Bull. N. P. 8. VVcatheratoi* v. 

s Attained in Smith v. RicUanUou, Hawkins, iT.H llo. 

Wilk.,34. 


(1 1) “ I take the law to be well settled, that wbese a lOpW IS 
applied to for the character pf a servant, the former it 4u»katU«d 
upon in an action to prove the truth of any aspersions thrown out 
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owes, an action will notli§, bpSuge malice (onf of the, essen- 
tial grounds in actions for slander) k wanting. 

Evidence,' 

If the nature of the case requites one or more introductory 
averments in the ‘declaration, such averments must of course 
be- provftd 4 . 

So if the colloquium alleged be necessary to maintain the 
action, it must be proved, as where words are laid to be spolcen 
of a person with respect to his office or trade. 

The words must be proved as laid in the (Jeclaration' ; that 
is, such of them as will support the Action; for it is not ne- 
cessary for the plaintiff 1 to prove all the words stated in the 

declaration. 

0 

Formerly, indet^l, it was holdcn, that tjie plaintiff must 
prove the words precisely as iaftl f ; but now it is sufficient 
to prove the substance of them. However, if the words be 
laitf in the third person, r. g. he is a thief, proof of words 
spoken in the second person*/, g. you are a thief, will not 
support the declaration; for there is a great difference be- 
t weed 1 words spoken in a passion to a man's face, and words 
spoktofr deliberately behind Ins back*. In like manner a 
count for slanderous words spoken affirmatively cannot be 
supported by proof that they were spoken by ,\vay of in- 
terrogatory ; as where the declaration stated* 1 that the de- 
fendant spoke these words, “ lie, the plaintiff, cannot pay bis 


d Rull.N.V' 5. citea Savage v.Robcry, 
Salk.6t)4. 

c Barne* v. Hollow nv» R T. H. l .*»<». 
IVrUw J.in Mg^tland * .Gold- 
ary, 9 East, 4 18. 

f Hull. N. V. 3. < itea 2 Uo|. Alir. 7J8. 
g Avavillo V. Roans, London Sitting, 
Trio. >773, It It. Ld. ManKfuld,C\J. 
cited by Haller in It. v. lien > , 4 T. U. 
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applied, ami BtilUp, J. f »>nid, lie find 
kuuwn a variety ttf nonsuits on the 
same objection; although then was 
a nwp in Strange e contra ami also 
a dictum of Lord Ilnrdw trice, C J., 
in I\cUon 1. Dixie, Ca. Temp. H. 
3'ffi 

1i Bai ties v. Holloway, 8 T. R. 1 so. 
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by him ngntnat the letter, but that it lies upon the servant to prove 
the falsehood of Mich aspersions. In fcticli case the master is justi- 
fied, unless the servant prove express malice.** Per Chambre, J., 
in Hogefs v. Clifton, Si. 44 Geo. 3. C. B. 3 Bos. & Pul. 594. 
The can* itself r» well worthy of attention on this subject, but the 
ciicumstanrc* of it are too special for insertion in this work.— %N. 
A servant eanuot bring an action against his master for not giving 
him ^character. Ter Kenjou, C. J., in Carrol ▼» Bird, 3 Eftp* 

K. P. C. 401. 
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labourers,” and the , evident wbsl, that the defendant b%d 
asked <d vritiniajr "Jf bad hwd l&i plaintiff cbuid 
bis labourers/* ^ ^ * w ft * 

In an action for words of peqitry, the plainfiff offered m * 
evidence & bill of indictment, which bad been preferred 
against him by the defendant, and which {he graM iurV it* 
tamed ignorttimifc ' t'his was hoiden to be, admissible evK 
dence, to sliew the malicious intdhtrWfth Which tne '“Words 
were spoken 1 . '• 


If the declaration contain several actionable Wof<Js, it is 
sufficient for plaintiff to prove some of them*. * ♦ 

* Express malice need not be proved ; if the charge be&k£, 
malice Will be implied. ■» * '* 

In an action for slander of title,' hr must appear' that the 
words were spoken jnaliciously. It it not necessary 6 >r the 
defendant 4 o pleful specially; but the plaintiff In utt prove 
malice, which is the gist of the action 1 . 

Action for wopU imputing a crime ; ftn agreement on the 
part of'thc plaintiff, to waive, his action for worijs spoked, in 
consideration that the defendant will destroy certain docu- 
ments in his jKwsessiou, or which might afterwards runic into 
his possession, imputing tlie Wme c rime to the plained', is 
(when executed by the burning of the papers in I148 posses- 
sioi^l a bar to the action, and mav be given in evidence uuder 
the general issue" 1 . 


Costs . 

By stat. 21 Jac. 1. c. lf>. s. 0\ “ If the jury upon thfe trial 
of the issue, or the* jury* that skull inquire of the damages , 
assess the damages undtir forty shilling?; then the plaintiff 
shall ret&ver only so much costs as the damages so assessed 
amount unto/’* * 

It is to be observed, tftat this statute does not extend* to 
actions founded on special damage only, beqmse/ properly 
speaking, they are not actions for tcotds, hut fcjjr the s|iccial 
damage". But where words are actionable in uiemilves 0 , 
and special .damage is laid in the declaration ouly by way of 
* * 

& Tate v. Humphrey, B. R. E. 4S Geo. m Une r. Appkg&fc, 1 Stark. K P. C. 
3. 9f Camp. N. P. C* 73. n See 97. - 

alio RdtUll a. M'Quwtcr, aute, p. n Lowe ?. Harewftod, Jtfr Wiu. Jonoa, 

ass. n. ^ 

It Compaction and Wife r. Martio,yB! o Lord Raym r.b9. Burry y, Pci ry, 
R. 790. 2 *lr. £) iG SmC Tui utr v/Jforton, 

4 South t. Spooacr, 3 Tea at. tt$. * 7 Wil!e«, 4$9 P, * 
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a gg ravation. although tla speXl damage be proved, yet if 
Qje tepageo' recbvere^w«r» ntrier 4 Os. there sharfl be n«f m6re 
eCMpr Chan damages. *If eonj^of the $punts in the declam* 

' tten be fter^vords that aratauondble', and others for words 
not K$i<mble, and special damagfe be laid referring to all 
the' oounts^and the® oe a general verdict for plaintiff, be <m 
entitled,, t* full-costs, though he recov&r^lsss than 40*. da* , 
■nagei. ‘ ' 

rn a case Where the declaration, embraced two distinct 
object**, viz. a charge for speaking words actionable m thenar 
aeons* arttm charge that defendant procured plaintiff to be 
iadSeted« without psobable cause, for felqpy ; it was holder), 
thaftsttcl^en 'aet»QSj-not being merely ah action fo|word%/ 
but also&n action on the, casellar a malicious prosecution, 
was nocwithur^e gtothte ; and, Uieref«je, although plaintiff 
recovered damages UnderoO*. yet lie s^aggi be entitled to full 
costs. '% 

In case* within the statute* if damages ‘are under, 40*. 
plaintiff caribot hate jgiore host** taxed ttyaiv the djtgrages, 
tiofafitlWtaMing defendant ha* justified". * 

* 

p NarUdr. Jardme, 3 H Bl S31 * raid, par dire, J , in Barllet r. Rob. 

4 *bN ** Edward*, Cm. Car. 163 . * bin*, a bare been determined m 
msttii f. Barnc*, Oto. Car. 307. * the tetfl of B. R. 3 Wilt. »sa. E. 

S.P. _ 10.1.,, 

v liaHbrfr. Smiles Ea*t,«S7. « p. 
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CHAF. XXXVII. 


STOPPAGE IN TRANSITU,. 

Nature of this Right — Who shall be considaud Q» oa» 
fable of exercimng it — Where the Trangilks mafft 
said to be coniinu,ittg*-~Wherc determined — Mqw jmt 
the J Vegociation of (ho Bill of fading may tend ^ 
defeat the Right. 


IVdTVRfc of the Rteht of Stopping in TraneUu. — Whet* 
goods art* consigned upon credit by one merchant to an- 
other, it frequently happens that the consignee becomes a 
hankiupt or insolvent, bt Toro the goods are delivered. In 
such case the law, d< an mg it unreasonable that the Mods 
of one person should be applied to the payment Of the 
dthfs of aiiotlur, permit* the ronaignor to resume the pos- 
wssion of his goods This right, whit h the consignor has 
«»t iCsunmui the possession of his goods, if the full price 
h.»* iu>t been paid, in the e\ent ot the insolvency ot the 
consignee, ia technically termed the right of stopping in 
traoMtu. 'I he doctrine of stopping in transitu owes its 
origin to cotitts of equity, but it has since been adopted 
and established by a \anety of derisions hi courts of law, 
and i-> now regarded with favour as u right which those 
courts me* always disposes! to assist. *1 he following cases 
will ill uM i ate the natuie ot this right. B. at London, gave 
an oidsi to A. at Live) pool, to send him S quantity of goods*. 
A. aicoidmgly shipped the gpods oil board a ship there, 
win ri of the drfendnflt was master, who Mgtted a b*lt of 
lading to deliver them mjgood condition to tt. m London. 
r l he ship amved in the IPtmmes but B. toatnm* become a 
bankrupt, the defendant was ordered, on behalf ot not to 
dt liver the goods, and accordingly * refused, though the 
freight* was tendered. It appeared, by the plairtlWtr wit* 
males, that no particular amp was mentioned, whereby the 

, . ^ 

4 Aniguees of BWffttall' baokr«|M, w fttahord, LomM $*|n»gs •fUrr||U.T, 
3 * U * cut aw Lord Matt«6cta,\’. ) , I H. 01. StS> a. 
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gq$$s should be senfc,^which case the shipper is to be at 
th3|i risk o£,the perils of^tbe seas. : ^n action on the case 
upon the Custom of th^ mlm having been brought against 
the, defendant as a carrier. Lord fylan&fiekl was of opinion 
that the. plaintiffs » were* not entitled to recover, and said, he 
known 4 several times ruled in Chanceiy, that where 
the consignee beqo|ij(*s«i bankrupt, and no paii of the price 
h^snecn paid* thafit w^s Jawful tor the consigner to seize the 
goods before they conic to the hands of the consignee pr his. 
assignees;, anti that this was ruled, not upon principles of 
equity otd^ but the laws of property. The plaintiffs yreie. 
nt^suited., . . A >' - 

The right of stopping in ttapsitu does not proceed on the 

f rountL of nefcindMif the contract, dmt, in the language of 
. 0 $ KiMiyon;itj»an ^uitableiien adoptetl by the law, for 
the pttjrposesof substantial just ice. theoircpvpsthnce - 

of the Vendee having paid in part for mic goods'* will nobde- 
feat the vendor’s right ofstopping, them irffransitu; the vendor- 
lias sr.j ight^o retake 4heu>, unless the full price of fke goods 
liasnSenpmd; and the only operation of a partial payment is 
to diminish the lierVpro tanto. <*< 

'#jhe oases which have been decided on this subject may 
be ifirrahged und$r the following divisions: 1st, who shall be 
totisutered ns capable of exercising the right of stopping in 
transitu; 2dlV, under v^hat circumstances the "|Mnsiths shall 
be considered as continuing; 3dly~vvhefo the transit 11 s* shall 
be considered as determiueth aftd Iastlyi^vhefe^ther right of 
the vendor has been defeated by the negociatito' bf the bill of 
lading* * , - *” \ *\* ■& 

f. IVty gltall be cotisideretf capable * e$cjrdtsing the 
rit;ht of itoppiigin transit a.— A* <0 the first division, thru 
awjl'eoffwo earsonly, in which theg^hjcct has been brought 
urofer the consideration of the couft^vi/.. Fels^ v. Wray, 3 
Knit, f)§. and SilFken v. Wray$8 East, 371. From ttygie 
ppUcctetf, that if the party exercising the 

S ftt^aTA: the Ration of yendor^quoad the bankrupt or 
ent/u is suj]§dent; bill that M mere surety, for the 
W the goods, to nbt entitj^d to stop them in transitu, 
t pe eW x of Vpse'v. Wray wal^hortly this: B., a trailer in 
Ehgtauq k gave an order to C.» his correspondent abroad, to 
piirefiiitea quantity qf goods for him^;X\ bought the woods : 
accoroingty f fij^tjier luerchanL (who was a stranger to B. 
and had not any account or corplpoudcncc with hiu>4>- au 4 

* ast ■ ,d " r - w *- ■ 
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whipped them on board a' general ship, on the account and 
risk of B.; the bill of lading wjws filial up to the enter of B. 
<7 drew bitfifof ex change ou B. for the price of the s^xkJs, 
irichiding fclsO a charge for commission. These bills were 
accepted, but not paid; for, before the goods arrived, B. 
lM.H-.miC! a bankrupt whereupon C. authorized his agent hi 
Kngland to detain jjossession of the goods on tlidr arrival, 
which he did accordingly. An netioii'Of trover having lieeu 
brought by the assignees of B , against the agent ofC.,' to 
recover the Value of the goods, it was contended, on the 
}mrt of the plaintiffs, that the right of stopping in trausifUditV 
not attach between B. anti C. ; that B. must Lie considered 
sis the. principal for whom dW gootls were originally pur- 
chased, and that C. was only life factor' or agent; ’purchasing 
them on life account, and that the right of atoppiri^ int raw- 
si tu did am point otVtaw apply solely to the <:ase^#Savemlor 
and vendee ; hut p#Lawrenc<%J.,*‘ if tlmt wen* so, it would 
nearly put an end to the application of th a * hiw in this coun- 
try; for l believe it? happens, for the, most part, <hftt orders 
<Nnne to the merchants here, from their correapotidents 
abroad, to purchase and ship certain merchandise to them ; 
the merchants liens upon the authority of those orders, Qb~ 
tain the goods from those whom they deal with; and they 
charge it commission to their correspondents abroad, upon 
the price of the commodity thus obtained. It never >va* 
doubted but that the merchant here, if he heard of the 
failure of his correspondent .abroad, miglit stop the good* 
in transitu. J^gt, at any rate, this is a ca$p between vendor 
and vendee ; Jor there was no *pritily between the original 
owner of the guyds and the bankrupt ; but. the properly mav 
be considered ajg having beau first, purchased h f fJ. 9 and 
again soldTto B; at the first "price, with tlie qdditiofe of life 
commission yphn it. HL^then became th^ vendor as to ft, 
and consu| in •ntly hud a rigljfe; to* Stop the .goods in transitu, 
unless lie v > estopped by thd’drcutustaimc of Behaving ac- 
cepted bills for the amount, which bilis,it if Seori tended, 
•may l>e proved under B/s commission, and are dt|iiiva lent 
at least to part pay merit of tlie goods; but it was decided, 
in Hodgson v. Loy, 7 T. R» 410. Unit part payment for the 
goods does' not conclude tlie" right stop ih trati&jftJ ; it 
only diminishes the vendors lien 9 pro tantp, on fbc goods 
deUined.r Then, having lawfully possessed himself of them, 
he has if lieu on them till the whole prid&W paid, which 
cannot therefore be satisfied by shewing a part payment 
only. It is posable that part payment may ^ w.^btahKxli^ 
proving the bills under B.’s coniimasion ; but if the toss 
iimsl fall on one side or the other, the maxim applies", “ L&u 
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P#QT est tempore, potior cat jure.* The court were of opinion, 
tftat the assignees f were not entitled to recover. 

; The facts of the case in Silfken y. Wray, were as follow : 
B., a trader in London, ordered goods to be shipped to him 
by CA ilia correspondent at Dantzic, with directions to C. 
Co draw tor the amount ou U. at Hamburgh, (who hail 
agreed to accept the bills, upon receiving a commission on 
•the .amount), ami to t transmit the bills of lading and , invoices 
j io D., who was to forward *thcm to B. in London. The 
,^oods were shipped, U. accepted the bills, and on the receipt 
otfche bills of lading, transmitted the same (which were 
tirade out- to. tire orders of. the shippers and not indorsed) to 
, London, who* received them, together with the in* 
voices ao(H ts ^ l> *' 0 ^‘ a ^ v<lce * ^ ve dler he had committed 
an actifff bankruptcy. D/s acceptances were aftematds 
dishonoured, whereby C. was obliged to take up the bills of 
exchange. J. S , the agent of D. in Krtgland, procured fr$m 
B. the bills of lading, upon an undertaking that be would 
dispose of the goods, on their arrival, to the best advantage, 
ana apply the proceeds ,to the discharge of the bills drawn 
*. against them. J. S. having obtained possession of the goods, 
sold them, and paid the proceeds Into the Court of Chancery, 
to abide the verdict in an action directed by that court to )>e 
brought by Uie assignees of B. against J. 8. C., having been 
apprised of what had been done by J. H., wrote a letter, 
signifying his approbation of J. S/s , conduct, and* therein 
claimed the proceeds, Tiny action directed by the Court 
of Chancery having been brought, the court of B. U. were of 
opinion, that the assignees of B. were entitled to die pro- 
ceeds: for 1st, U. did not stand in the relation of vendor of 
these goods quoad the bankrupt, but was a mere surety lor 
: tUe price of the goods, aud consequently he was uutcmillcd 
fiji stop them in transitu ; fcdly, although C. was the vendor 
of the gqoils, yet J. S. could not be considered as his agent in 
this transaction, not having received any authority from (\ 
U 4 \tib<d‘te« he had obtained possession of the goods; but, sup- 
*pg&t*g bimto have been the agent of C. before, yet there was 
gptany ailverso laking possession of the goods, inasmuch as 
r they lJulbocu taken under au amicable agreement with B. 
after his bankruptcy. 

, > Under whfjl.OtrcuntMlanccs the 3 TransftHs shall] be con - 

.sidtrfltl as conUnawg+-~A$ to the second division, under 
/what circumstances the tnmsiuis shall be considered as con- 
ttpuiug, thuowea ftfe .more* numerous than in the last division, 
ajtol, as they dfjHmd iiv great measure on tliefc owd .spe- 

* 4 itifficn SVd SuolW, Hsdgatti vf SVskdr, teakrubt, ▼. VfVsy, 6 fiadt, HU 
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cM circumstances, it will be necessary to state them *t 
sonic length. The' first in order of tiYne is Stokes r. £a 
Riviere, London sittings aftbr Mich. 1784, cited in 3 T. R. 
460*. and more correctly by Lawrence, J., in Bothlingk v. 
lngli*, 3 East, 397 • Messrs! On hem, of Mile, who had just 
arrived in Loudon, applied to the plaintiirfa ribbon-weaver) 
for a quantity of ribbon. The plaintiff having received a fa- 
vourable account by the defendants, of Duhems’ circum- 
stances, picked up goods to a large amount, and delivered 
them to the defendants to Ik* forwarded to Lisle. *■ These 
goods, with others purchased in like manner of another 
tradesman of the name of Twiggo, were forwarded, on *or 
about the 12th of May, to the defendants* corre8|>oiideiits?at 
Ostend, with directions to send them to the order of* Messrs. 
Duhcnk On tlte receipt of the goods, viz. on the 2f)th of 
May, tlfe defendants’ correspondents at < totetid wrote to the 
Duhems an acknowledgment, and that they waited their di- 
rectiohA On the 12th June the Duhems sloped payment ; 

. and, by an instrument signet! the 13th August, consented to 
‘ Twigge’s taking back his goods. But Messrs. Du hem not 
having fulfilled some engagement with the defendants, and 
being considerably indebted to them, the defendants coun- 
termanded the. orilers they had given to their correspondents 
at Ostend, as to the delivery of the goods, hy letter of the 
3tst May, and directed them to alter the marks and to deli- 
ver them to their order, which was accordingly done ; and 
they were afterwards disposed of in satisfaction of tlie <k*- 
fendants’ demand ujioii Messrs. l)uhem$ they contending, 
that immediately upon the delivery of the goodty by the 
plaintiff to them, the property vested in Messrs; Duhem, 
and that they, the defendants, had a right to detain theth. 
Lord Mnnsfiekl said, 44 No point is more clear than that * if 
goods are sold, and the price not pawl, the seller may stdp 
then* in transitu; i mean in every sort* of passage to the 
hands of the buyers . Thera have been a hundred; tfties of 
this sort; ships in harbour, carriers, bills, haVC been litbp ped. 

* In short, where the goods are in transitu, the tetter harthat 
proprietory lien. The goods are in the hands of the de- 
fendants 4o he conveyed; the' owner may get them back 
again." 

" In Hunter ate! another, assignees of Blanchard and I^ewia, 
v. Beal, Loridoh sittings after Trim 1785, Cited 3 T. R. 466. 
an action of trover was brought for a bale of cloth, which 
Vas sent by Messrs* Steers and Co. of Wakefield, to the de- 
fendant, who was an inn-keeper, directs for tlte bankrupts, 
fo y&hpuv jlcfei^danfs book-kccijer gave notice $bat ; a 
bale was arrived’ for them ; and Steers aud Co. at the same 
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.time* sent them a bill t> f parcob* by the post;, the receipt of 
which they acknowledged and wrote word that they bad 
placed the amount to the credit of Steers and Co, The bank- 
rupt* gave orders to the defendant's book-keeper to send the 
bale down to thoJajallcy Quay, in order to ship it on board 
the Union, to be carried to Boston. The defendant accord- 
ingly sent the kile to the quay ; hut, arriving too late to bo 
shipped, it was sent back to him. Within ten days after- 
terwards, a clerk of the bankrupts went to the defendant's 
warehouse*, when the defendant asked him what was to be 
done with the hale iu question, and was ordered to keep it in 
his custody till another ship sailed, which would happen in a 
frw days. The bankruptcy happened soon afterwards; and 
Messrtf. Steers and Co. sent word to the defendant not to let 
flit* bale out of his hands: accordingly, when the bankrupts 
Applied for it, he refused to deliver it up. Lord Mansfield 
was clearly of Opinion, that though the goods might be legally 
delivered to the vendees for many purposes, vet as for tins 
purpose there must be an absolute and actual possession by 
the bankrupts; or (ns his lordship expressed it) they must 
have come to the corpora? touch of the vendees; otherwise 
they may Ik? stopped in transitu*, a delivery to a third per- 
son, to convey to them, is not sufficient The preceding case 
of Hunter v. Beal was much commented upon by Ld. Kl- 
lenborough, in Uixbn v. Bahhveu, h Last, 181. The im- 
prcssroiY on his lordship's mind appears to have Ircen against, 
the determination. 11 is words nr© these: 44 As to Hunter v. 
Beal, in which it is said, that the goods must come to the 
carjtoral touch of the rewc/ees, in order to oust the right of 
stopping in transitu, it is a Hcurotitc expression, randy, if 
over, strictly true. If it he predicated of the vendee's own 
actual touchy or of the touch of any other person, it comes in 
eacb instance to a Question, whether the party to whose touch 
it actually comes, be an agent so far representing the priori- 
t*!r as to the tlelivery to him a full, effectual, and final 
delivery 4$ the principal, as contradistinguished from a dc-li- 
very to** perten virtually acting aa a carrie r, or mean of con- 
viyancetOoron the account of the principal* in a mere course 
of transit towards him. I cannot hut consider the transit as 
having been once complete ly at an end in the direct course 
of the goods to the vendee; *. e. when they had arrived at 
tire* innkeepers, and were afterwards, under the immediate or- 
ders of the vendee, thence actually launched again in a course of 
conveyance from him, in their way to Boston; being in a ne w 
direction prescribed and communicated by himself. And if 
the mount ire once, at m end, the delivery is complete, and tire 
L;;nsitus for this purpose cannot commence tk wro, merely 
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because the goods are again sent upon their travels towards a 
new and ulterior destination.*’ 

Xn Hunt and others, assignees of Bonnet and Heaven v; 
Wftra, cited in 3 T. R. 4B7< where goods had been sent bv or- 
ders from the vendee to a packer; the packer was considered! 
as a middle man between the vendor and vendee: and, there- 
fore, the court held they might be stripped in transitu, on the 
bankruptcy of the vendee. 

So where A. sold goods to B., and, according to B/s dif$c- 
tions, sent them to C. a wharfinger*, to be by him forwarded 
toB.; it was holden, that while they were in (\*s hands, they 
might be slopped by A., because they were merely at a stage 
upon their transit, and could not be considered us having ar* 
rived at their final destination. 

The plaintiff, living at Leghorn, consigned goods to B. at 
Liverpool, by a ship chartered on account of 11/ The captain 
signed three bills of Jading, as usual, oue of which w as sent to 
B. Before the ship arrived at L., B. became a bankrupt. On 
the ship’s arrival at L, she was ordered to perform quarantine. 
Pending the quarantine, one of the assignees of B, went on 
l>onrd tins vessel,. claimed the cargo as belonging to >tfin bank- 
rupt .and pur. two persons on boon! with a view of keeping pos- 
session. A few days after, but before the expiration of the 
quarantine, the plaintiff's agent served a notice of the hank* 
ruptry on the c aptain of the vessel, and claimed the goods on 
behalf of the plaintiff; a similar notice was served on the as? 
signers, the defendants. U was contended, that theprinci- 
pals right lo stop in transitu was completely at an eno when 
the consignee had got possession, by any means, of the goods 
consigned: that the consignee might have met the vessel at 
sea on her voyage, and have taken possession by virtue of the 
first bill of lading, which possession, they contended, would be 
complete to divest any right the consignor might bfUte to stop 
the goods in transitu: but Lord Kenyon was of ppjuiou, that 
this was a stopping in itynnlu sufficient to mghltstfuthe ao 
tion; his lordship sakl, that in order to giv^^to^t^|i^i»ee a 
right to claim by virtue of possession, it should be a posses- 
sion obtained by the consignee, oo the completion of the voy- 
age; that the case put, that the consignee hail a right to go 
out to sea to meet the ship, could not be supported, us.it 
might go the length of saying, that the consignee might meet 
the vessel coming out of the port, from whence she had been 
consigned, aud that that should divest the property out of the 

• Sniili awl another r. Com, l Cany, t Hofet ». Powtml atni another, | Eap 

N . P. C. N l\ C. ‘J4v. 
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it io Ipinsslf, which was a position nofc to 
j fchpppr|c5?^ aa tiiere would be then no possibility of any 
Wiptmgcj# transitu at all. That iu the present case the 
wta not completed, tijl she had performed quarantine, 
trtl wrneV time' she was iu Uunsitu; and as the plaintiff*! 
Affi'nt had* fi»veu notice, and claimed the cargo before the com- 
plMi of the voyage, lie was of opinion, that the plamtttt had 
‘Rhpjtfd the jgflods tunc enough to preveut the property from 
iu the assignees. The Court of B. K. on a motion for 



(ft 3. There a quantity of wine was consigned to* B* After 
the arrival of the vessel, aboard which the wine in question 
Kid bun shipped, but pending the twenty days allowed for 
payment of the duty, B. became a bankrupt. "After the ex- 

I nratioi) of thi? twenty days the u me was reunited into the 
king’s cellar, where b> the" excise law it is allowed to remain 
three months; during which time the owner may have the 
tme on. paying the duty, warehouse-room, $c,i but if not 
pfi(id # ‘ tit the eud of the three mouths, the w mo js sold. The 
‘ ddv ue(bte the ex pn at ion of the three months, the agepts of 
the Consignors applied lor, and endeavoured to obtain, pos- 
sesfio^df the \viiu% but in vaitp The wine was sold, amithc 
ttlrcnlttcfc paid into the hand* of :t biokcr. An action having 
li$eri htdifgh* by the assignees of the bankrupt, who claim* <1 
the* produce, Lord Kenyon was of opinion, that they were not 
Entitled to recover, obseiviug that tuc couiis of late^ears had 
inclined much in favour of the power of tin consignor to stop 
htsgOqiUm transitu, it was a leaning to the furtherance of 
Justice. # Lprd ilurdw ieke bad lieen of opinion, that in order 
r tOMOp goous hi transitu, there must be an actual po^essum 
df teem obtained by the consignor, before they come to the 
fta rids of the consigned but that rule had since been relaxed ; 
dhd it \>a$uov£ held, that an actual possesion was not neci s- 
that ^ ram was sufficient, and to that rule he subscribed. 
In theprfeseut case^ the bankrupt had no title to the actual pos- 
session, until the duties were paid— until then they w ere q utni 
iu cuttwhu /rgi\ , Indore the sale, the agent for the lonMgnois 
claimed, awl cndtavouretl to get possession; that wasa s»n11i- 
cient stopping i*< ltun*Uu 9 in his opinion, to sei ure the rights 
oflfiewnSigntir. * \ 

t B., rcaidcqt in Cumberland, purchased a quantity of butter. 


f Bulsttt&ot 4wPgf. 4<Jl. 
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fr6m A.*, wlioagfc^ to dett$W>it to I). a turtirY. ‘ fi.'ijca&d 
that it toight bt marked wfth tfye 1 initials of P. his i brother's 
name, t#w!Mn he usually sent hisbuttet* ^ 

on histrtvn account, ami wiKich initinlfe 8* had twisfahry u&vl 
for Some years upon such consi^merita, The h«Ucr >vajlde- 
livered by the vendors td IJ.,*tlifc earh>r agTeoddn, wildcat 

desired by B. to toward itasnguat to a wIiarflngrer MSu^ly 
employed by B. at Stockton, to be by (ifiiV shipped Lon- 
don. It was stated in the rase, that IJ. entered the bp tiepin 
his way-bill in the tmitie of B., and carried 'i? bn hi* accoopt, 
the vendor telling Ittfh that B. was to pay the dnlfijjc* He tar- 
ried the firkins as nir as Bowes, where he detitcrpd thetnto 
K., another carrier, who received no other instructions but 
from the way-bill; K. proceeded With them' to Stockton, 
there delivercHl them to the tvharfluger> who had general di- 
rections from Ik to send toC. his brother in London* Tlie 
wharfinger immediately wrote to B, acknowledging the re- 
ceipt of the butter, and also to C., and acquainted the pilfer 
w ith the name of the ship by which the butter was to be for- 
warded to London. Before the butter reached i/Londoi^B. 
«ud C. became bankrupts, and the defendant, us agent; of the 
seller, got possession of the butter on its arrival in tlfe river. 
In an action brought by the assignees of B., onf qf tli6 rjtjtH- 
tions was, whether there was any such delivery fO ttiq bunk* 
rupt as was sufficient to divest the vendor's right "to 
in transitu. It was contended, on the part of the defendant, 
that there was not; that the delivery to J), # in the first 
instance, and afterwards that by him to K., and hy l?, to uie 
wharfinger, were all deliveries made to them in the capacity 
of common carriers, mid not as private agents of the bank- 
rupt. The circumstance of the. bankrupt desiring D. ,to 
carry the goods to the wharfinger as usual, could not vary 
tiit* nature of the agency. But supposing it did, andttyut 
it amounted to the appointment of the wharfinger as a Spe- 
cial carrier named by the vended, that woidd not alter the 
vendor's right to stop in transitu (1), J. luui 

h Hudson v. toy, 7 T. ft US.”* * 


(1) If itcems, howe\er, that if a person W m the habit of using 
tlu* warehouse of a wliarfmeer as hw own, and make that tin* re* 
poMCovv of his good*, and dispose of them there, that the journey 
u 011 Id ^considered as at an end alien the good* armed at such 
warehouse Per Chain bre, liichardaou v.tiuss, 3 Bos. & Pul. 
1*7. 
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oxpr&sty said, in Ellis r. Huht, 3 T. H. 469 . that that would 
make no difference, and that the case of Stokes v. La Riviere, 
where the right was allowed, was a case of delivery to a par- 
ticular carrier; and as to the mark on the goods, that was 
not for the purpose of taking possession of them, as in Ellis v. 
Hunt, but merely as a direction to whom they were to be 
sent. The court were of opinion, that the defendant was 
eiftitted to stop the .goods in transitu . Lord Ellenhorough, 
adverting to the preceding case, in Dikon v. Baldwen, 5 East, 
18.1. observed, “ that it was a clear case of transit uncom- 
pleted ; for the butter purchased in CumbdMand was proceed- 
ing through different stages of county conveyance to the pur- 
chaser m London, but before it readied the place of its des» 
tination, it was stopped/* 

B., being a trader at North Tawton in Devonshire, cave 
orders to the plaintiffs to send the goods in question to him 
fiom London, but did not direct that they should be sent by 
any particular ship 1 , his orders were, that they should be sent 
to linn at Exeter to be forwarded to N. T. They were ac- 
cordingly shipmd, arri\ed at Exeter, 'and were put into the 
hands of a wharfinger, to Ik* forwarded to their journey's 
end. In the Ijooks of the wharfinger they were put to the 
i\i count of B. ns the person to whom they were directed, and 
he was consideied as the wharfinger's pay-master. In this 
stale of things a letter was received by* the plaintiffs, in 
which the vendee said, that his situation was such that he 
should not receive the goods, and that they might take them 
buck again, if they thought proper. The plaintiffs, imme- 
diately on the receipt of this letter, sent to the wharfinger, 
and forbade Imn to deliver them according to the direction. 
The wharfinger promised not to deliver them until he could 
do so with safety, notwithstanding which he afterwards de- 
livered them to the assignees of B. The question was, 
whether the goods* in the hands of the wharfinger, were in 
such a situation that the vendor* could stop them. The 
court were td' opinion that they were, and that in point of 
fact, the goods (tad been stopped in transitu; for, although 
there had not been any corporal touch, yet that took place 
winch was equivalent to it The plaintiffs gave notice to the 
wharfinger, and demanded the goods as their property; and 
the wharfinger undertook not to deliver them until he was 
certain of a safe delivery'. Chambre, J. added, that there was 
another point, however, upon which he had entertained some 
doubt. The vendor did not get possession of thqHpxb by 


t Mill* v. Ball, 9 Bo* h Pul 4$?. 
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his own diligence and care, or in consequence of casual in- 
formation, but through the intervention of the bankrupt him- 
self, eight days after the act of bankruptcy committed. 
That circumstance raised some doubt in his mind ; since it 
appeared that the bankrupt hail thereby given a preference to 
the plaiiittHs over tin? rest of his creditors. But still, upqa 
the whole, he was iuclined to agree with the rest of tW 
court ; that he was not fond of multiplying small distinctions ; 
autl thought that too many had been already taken, ami tho 
general inconvenience would not be very great, since many 
cases of this kiwi were not likely to arise. It seemed iwlccd 
that there would be a certain degree of discretion vested in 
the bankrupt, since he would lx? emirowered to accept goods 
which were coming to him from one consignor, and to give 
notice to another consignor to stop them in transitu. But, as 
no frand appeared to have been committed on the pfirt of the 
plaintiffs in this case, he was inclined, on this point, as well 
as the others, though not without some doubt, to concur with 
the rest of the court. It only remains to observe, that where 
the right of stopping in transitu vests in the consignor, it 
cannot be divested bv any claim made upon the goods in llieir 
transit by a creditor of the consignee, as, c. gr. by process of 
foreign attachment at the suit, of such creditor* 1 ; or by a 
common carrier, claiming to retain the goods as a lien for his 
general balance due from the consignee 1 ; for the vendot's 
right of stopping in transitu , is the elder and preferable lien. 

Although goods have been delivered at the packers of the 
purchaser, he having no warehouse of his own, if they were 
to l>c paid for in ready money, and this was intiumtod to the 
packer when lie received them, they may still be stopped in 
transitu™. 

3. When the Transitu s may he considered as determined 
We now proceed to the third division, under which it is pro- 
I wised to arrange those, cases in which it ha* be^ decided, that 
the transitu* wad complete, and the delivery of-snch a nature 
its to divest the vendor’s right of stopping if trewitu. 

The first case, on this branch of tho sufnctf, is that of 
Mis v. Hunt, M. T. 30 ft. 3. B, R. 3 I 4 . R, Utit., the farts 
of which were shortly these: B. ordered a quantity of files 
from the plaintiff, a manufacturer, at Sheffield; *ihc files 
were packed in a cask, anti sent by a waggon, direetp(J to 
B., in London. Before their arrival in London, ft. breathe a 

k Smith v. (Jo**, i Camp. N. P. C. f» I.oetriiinun v. William*, 4 Cam ph 

1» I. 

1 Bntlcr * Woolcett, 9 N. B. 64. 
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bankrupt On their arrival there, the goods, while they re* 
maided at the inn; were attached by a creditor of the bank* 
nipt by process of foreign attachment ; afterwards the provi* 
sionalassignee under B.*s commission demanded the goods 
from the carrier, and put his mark upon the cask, but did 
Optotokt it away. A tew days afterwards, the plaintiff, who 
M&IK* l>een j>aid tor his goods, wrote a letter to the carrier, 
Mthotstig hrtn, in case the goods were not delivered, to keep 
them vn his warehouse, as he had been informed that B. 
urn* become a bankrupt. The court were of opinion* that 
the goods were not in transitu at the time when the plaint- 
tiff wrote to countermand the delivery of them; before that, 
ihe provisional assignee, who stood in the place of the bank* 
nipt, had put bis mark on the cask •; when the goods were 
marked, they were delivered to the commissioners as far 
as the circumstances of the case would permit, for, being 
under an attachment, the assignee could not then take them 
away. 

' ' Where a part of the goods sold by an entire contract has 
been taken possession of hv the vendee, that shall be deemed 
tdking possession of the w hole. 

A., at a foreign port®, shipped goods hy order and on ac- 
count of B., to be paid for on a future day, and bills of 
lading were accordingly signed by the master of the ship; 
Vme of thfe bills was immediately transmitted to B., who 
before the arrival of the ship at the place of destination, sold 
t Msr goods and indorsed the bill of itading toC.; after the 
mlrivat of the ship, and a delivery of part of the goods to the 
agent' of CL, B. became bankrupt Without having paid A. the 
price of the goods. It. was hotrien, that the transitus was 
4'iKtal’by the part delivery, Which must be taken to be a 
delivery of the whole, * there appearing no intention, either 
'prdrkW* to, or at the time of Use delivery, to sepamte part of 
the cargo frotn the rest So ^diere a number of hales of ba- 
cotvtheii lyihg nt a wharfs, having been sold for an tnlirt 
mmiy to be Mid t for hvabill at two months, an order was 
i(five»*1a thewharfiltger to deliver them to the vendee, who 
.went to the wh|hf, weighed the tr/io/e, and took away several 
.bales, and then became bankrupt; whereupon the vendor, 
within 'ten days from the time of the sale, ordered the 
Wharfinger not \o deliver the remainder. By the custom eff 
the trade, the' charges of warehousing w ere to be paid, by 

n Srr Stuvd«l f, Hi»|Wi, 14 Bat, 30*. p Hnmmomi nod o I hern r. Aodcnov, 

mud poit 1 Hoi & Cut. Pi. R. Oy. 
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the vendor* for*fourtee» days after the wile. It washoldett, 
that the contract be ins; entire, ami part having been taken 
away, the delivery to the vendee was complete, aud,< conse- 
quently, the privilege of stopping in transitu could not at- 
tach. t'hambre, J. observed, that the payment of thg,waro» 
house rootu, by the vendor, could not make* auy diffifcretKfe 
The vendor, of course, charged just so much more as wdoM 
pay the expense of warehouse room ; that if the expense hid 
been paid by the vendee, it would not make a delivery at tire 
wharf a delivery to him ; nor could the vendor avail hitusdf 
of the circumstance of the expenses being paid by him to 
prevent a delivery to the vendee from operating; as such. 
This was a much stronger case than the preceding one. Of 
Slubey v. Heyward: that proceeded upon the principle that 
a delivery of part, where the contract was entire, was a deli- 
very of the whole; litre there was an actual delivery of th« 
whole. The bankrupt had actual manual possession of every 
article, and having weighed them all, he took ntum himself 
to separate them. N. r riie two last cases of SI u bey v. Hey* 
ward and Hammond v. Anderson uudcrwcut Some discus* 
sioti in Hanson v. Meyer, ti Mast, (iM. (which six under tiff 
Trover, *. I.) hut their authority docs not appear to have? 
been shaken in the slightest, degree. 

If a person purchase good* here to be sent abroad, and they 
art' delive red on board a chartered ship in a port of this king* 
(loin, such delivery is in e licet a delivery to trie vendee. 

Trover by. the assignees of bankrupts’, to recover the valuer 
of a quantity of tolxiceo shipped by the defendants, by order 
of the bankrupts, on board a ship bound from London for 
Alexandria, which ship was chartered to the bankrupts for 
three years from July, I7SM, ami which was paid for by A 
bill of three months, drawn by the defendants, on the bank- 
rupts, and accepted by tliem. The goods wen? shipped op 
the 4th of February, t#p3, for which the mate’s receipt was. 
given, and an invoice thereof made outdfj^ the defendants 
in t he names of the Imnkrupts; the baokirupftft were to find 
stock and provision*, and to pay the inastet,, '{ lie vessel was 
detained by coulrary winds at l’orisuiotjtfif during which 
time, tiie bankrupts having stopped payment about the 11th 
of March, 1 793, the defendants procured bills of lading to ho 
signal by the captain to them, anil obtained possessfoo/oC the 
Tobacco in September, 17(11, and procured it to hc mlanckd, 
and afterwards disposed of lor their benefit. It was holden, 

• ’ • - . 

tj Pwlcr «Atl another, anifnwi of r», Itf, T, a$ G, 3* ifitcd if 7..T, E. 
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that the delivery was complete, by putting the goods on bodtd 
the ship, awl, consequently, that the assignees were entitled 
to recover. It vyili be ob^rred, that, in the preceding case, 
the bankrupts were to have the entire disposition of the ship', 
and the complete control over her during the three years. 
Tb* ship had been one voyage to Alexandria, and had the 
goods put on board her, to" carry them on another voyage to 
the same place ; not for the purpose of conveying them from 
the vendors to the Imnkmpts, hut that they might be sent 
by the bankrupts upon a mercantile adventure, for which 
they hnd bought them. l ; rom not adverting to these mate* 
rial circumstances an inference was drawn from the preced- 
ing decision, which the case did not. warrant, namely, that 
the right of stopping in transitu cou hi not exist after a deli- 
wry of goods on board a chartered ship. This opinion, how- 
ever, was exploded in the rase of Bothlingk v. lnglis, H. 4$ 
< h 3. B. R. 8 Hast, 381. There a trader, who resided in ling- 
land, chartered a ship, on certain conditions, for a voyage to 
Russia, aud to bring goods home from his correspondent 
there, who accordingly shipped the goods on account, and at 
the risk of the freighter, and sent him the invoices and bills 
of lading of the cargo. It was holden, that the delivery of 
the goods, on board such chartered ship, did not preclude 
tlu: right of the consignor to stop the goods while in transitu 
on board the same to the vendee, in case of his insolvency, 
in the* mean time, liefore actual delivery, any more than if 
tiny had btuf delivered on board a general ship for the 
same purpose. 

Thu plaintiff*, a manufacturer at Norwich, agreed with 
1. S. for the purchase of some pipes of wine, one of which 
was to be paid for in money, and tor the remainder I. S. was 
to take goods. 1, S. w;rote to C\,hts correspondent in London, 
to send the nines; C. iwcoydingly purchased the wines of 1.L, 
shipped them, and, by the bill of lading, consigned them to 
the pluiuttii* by ft vessel employe l in the course of trade be- 
tween Yarmouth and Loudon. On the arrival of the wine 
at X iMtnoutb, atvegvut for the pluintitt received it on his ao- 
count, and deposited it in the cellar of the defendant, who 
was to be paid for the cellar room by the plaintiff. A few 
da\s after, the plain till arrived at* Yarmouth, tasted the 
waits, and took samples of them. Shortly afterwards, D*, 
discovering that C. # to whom lie had sold the wines, was a 
u«au of no property, desired the defendant to keep possession 
«*f the wine, giving him an indemnity. The plamtilf having 

r IV r Lawrence, J. 3 £*«g 394 », 7 . t Wri|ht %. Uw(# t 4 Erp. 
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brought this action for the recovery, the payment for oik* 
pipe, and the agreement as to the remainder, was proved. 
This, in Lord Kenyons opinion, gave the plain tit)' a> title 
to the whole. It was then contended, that as the plaintiff 
lived at Norwich, the gpods must he deemed to be in transitu 
ii util they arrived tlu*ro; whereas here, they hail arrived 
only at Yarmouth, ami had never been delivered at Norwich; 
that the usual course was, to put them into lighters, at Yar- 
mouth, and forward them to Norwich ; so tiiafc, until their 
arrival there, they were in transitu, and could be stopped by 
the owuers. But per Lord Kenyon, “ there is no colour ftlr 
saying that these goods were in transitu . I once said, that 
to confer a property on the consignee, a corporal touch was 
necessary. I wish the expression had never been used, as it 
says too much ; hut here, if a corporal touch was necessary 
jLoVonfer a property on the consignee, it 4md taken place ; but 
all that is necessary is, that the consignee exercise some act 
of ownership on the property consigned to him, and he has 
done so litre; he has fund for the warehouse room; he has 
tasted and taken samples of the wines; but it is said, they 
have not reached the plaintiff 's place of abode,, where they 
were « to lx* ultimately delivered; but l think there was a 
complete delivery at Yarmouth, 0 

The reader will have collected from the case* in the pre- 
ceding section, viz. Hunt v. Heaven and Mills v. Ball; that 
where goods have been delivered to a packer or wharfinger, 
for the purpose 4 of being forwarded to an ulterior destination, 
and tin; packer or whartinger may In* considered merely as a 
middle man, in such casts the right of stopping in transitu 
remains. It now l m com es necessary to remark, that, where 
the insolvent has no warehouse, or no other place of deli very 
than tin; warehouse of the packer, &e. and there js no place 
of ulterior delivery in view, the transitu* will be considered 
as at end when the goods have arrived at such warehouse, 
that being their last place of delivery. , ThefitiJ^wing casts 
will illustrate this rule; , 

Trover for goods. It appeared*, that the gbodaih question 
were purchased of the plaintiffs at Manchester, by one 
Moisacroii (who was the general agent, its London, of the 
house of Le Grand and Co., of Paris! in the name of that 
house; that by Moisserofvs directions the goods were sent 
for Ihui to the huuse of the defendant, in London, who was 
u packer; and arrived there on the .Vl of Sept- itfo-Z; that, 
up$» their arrival there, Moisswroii came to Inc defendant's 


t Lctdi sud auolbir t. Vugbt, j By*. ji 4i*j. 
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house, and bail some of the goods unpacked and sent away, 
and the remainder repacked; that on the 7th September, 
while the goods so repacked remained in the house of the de* 
fendant y news arrived that the house of Le Grand and Co. at 
Paris, bad foiled ; upon which tbe plaintiffs tendered to the* 
defendant his charges upon the goods, and required that they 
should be delivered up to them. It also appeared that Moir- 
man had a general ppwer either to send the goods to La 
Crond and Co. at Paris* or Jo Holland*' Germany, or such 
other market , as he should think most henefieiaL It was 
fcolden that the goods in tbe hands of the defendant were 
not any longer in transitu. 

Trover for good*. The goods in question had been or* 
dercd by tie bankrupt 1 , who was a merchant in London, of 
Messrs. Wallers, of Manchester, and wore forwarded by them, 
directed to the bankrupt, at the Bull and Mouth Inn, on the 
liitti March, 1804. On the S3d of March, the goods were 
scut from the Bull and Mouth l tin to the defendant's house, 
who was a packer, not in consequence of any orders respect- 
ing those particular goods, but in consequence of a general 
order from the bankrupt to send all goods directed to him to 
the defendant's house. On the 11th March, the bankrupt, 
who lived in lodgings, and had no warehouse *>f his own* ab- 
sconded, leaving no clerk to accept goods or orders for him. 
On the arrival of the goods at the defendant's house, they 
were booked for the account of the bankrupt; and the de- 
fendant not knowing that the bankrupt had then absconded, 
and not having any directions from him respecting the goods, 
caused them to be unpacked with a view to ascertain of what 
they consisted. On the 31st of March, Messrs. Wallers hav- 
ing Varncd the situation of the bankrupt's affairs, claimed the 
goods from the defendant, and on the day after they were 
demanded by the assignees. The defendant, being indemni- 
fied by McscjJk. Wallers* refused to deliver the goods to the 
pliiintiOB.^ltw^ft boldeu, that the trsasitus was at an end, 
inasmuch Was not any other place of delivery than 

the the- packer; the goods, when arrived" there, 

ball cotne M®|ir last place of deliveiy, ami consequently 
Were no longer liable to the right of stoppage in transitu* 

So, jyheiv thq goods have so far gotten to the end of their 
journey, that they wait for new orders from the purchaser to 
put them again, m motion, to communicate to them another 
substantive destination, ami if w ithout such Orders* they 

« Scott iwl ottor*, migMct or Bfillry i hiokmpt, f. Pettit, 3 ficc. b 
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,,A. aj^B-V twtervbwn* toLptetanpwere in. the course cf 
ogfcnngi goods <rf.tba defessfaatoy •CQttm.mamtfn.tincfc^ H>< 
Manchester; to. bespat to&U.aa4 Court Hull, for the pttrpo*e.* 
of.beiBg aftery*Rjp. *©ot Ur tuts., «orre»pon4*ot* of A.bbo B., 
a$ Haauxugb ; a*>d on the Slat March, A. and $. ae»t ordemr 
to die .defendaots for oertam good* to beccnt td'M. and Go.» 
aLlli#, to be shipped for Hamoiugh aa uauah it was* 
hgl^p, that as, between buyer and seller the right of the tips* 
feudauts to atop, as in tnuisitu, was at an end when the good*/ 
came to the poeaQisioii of M. hi id Co* Ht Hull, for they, fore 

fof this purpose the appointed* agents of the venjlpt*, and re-*, 
ceiveft orders from them an to the ulterior destination o£,th« [ 
goods ; and the goods, after their arrival at liull # pere to re* 
efive a new direction from the vendees* 

So if after good* are sold', they remain m the warehouse * 
of the vendor, uud he receives warehouse rent for tUcm,v this 
amounts to a delivery of the goods to the purchaser, so 
as loput an end to the vendor's right of stopping ttlteut in 
trqmdU' 

So where the pitrehoRer of goods received from the seller 
au order to the whurimger, in whdfco warehouse the goods * 
were deposited, to deliver them ; amt the |Hirchaaer; having 
lodged ’the order with the wlwrlinger, he transferred the 
gguds into the name of the purchaser ; it was holdeti*, that 
by such tiausfer the wharfinger became a trustee fdr the fc 
purcha^r, and there was an e*<< tiled delivery as much a# 
it the goods liad been delivered into the hands of the pur* r 
i liascr* So where goods being entered in the books of tlie 
W* I. l>ock Company in the name of A. he received the- 
iihusil cheque tor them, which, having sold the goods for ^ 
money to li., he indorsed and delivaed to him, itod~B* after* ^ 
voids sold the goods on credit and delivered tbd cheque to 
C*y it was lioldcii*, that on CVs mpoMftictf' A**' cowl 
( tor die benefit of B.) stop the goods, ttUlutfigntt 
1 in bis name, mid he paid rent for themf 


lotstand in bis name, mid be paid rent tbf thel&fml’&ttMMim 
the < hcoue bad not been lodged with tlife I>ock Company wo 1 * 
v Ju?ca |he defendants sold to 1. $. m quantity 9t timber’ then 
wlia^f, for th*? price of winch I. S«*gave the 

o( Bij' f Hnnp»*n », Andcrfon, « C|»f 
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defendants bills payable at a future day. I. S, basing marked 
™} c . tl . ! 2® e 3 r ^ wit ». “*• mark, afterwards soldlt to; the 
plaintiff, who paid him for the same. The plaintiff went to 
the wbafr, apprised the defendants of his purchase, received 
for answer that it tea s very wel( 9 and that they would go 
Witb him and shew him the timber, which they accordingly 
did, and thereupon the plaintiff put his own mark on* the 
^mber. The bills given By I. S, to the defendants having 
been dishonoured, they claimed to* stop in transitu; but it 
was holden*, that there was an executed deliveiy, ahd^hat 
the plaintiff having given notice to the defendants, that I. S. 
had sold the property to him, and his then marking it as kia 
own, made an end ot the transit, and the defendants could no 
longer retain or stop the timber. Lord Kllenborough, C. J. 
observed m this case, that the change of mark from A. to B. 
on bales of goods in a warehouse, had been holdenby the 
House ot Lords, in a late case, to operate as an actual deli- 
very of the goods. 

4. Haw far the Negotiation of the Bill of Lading may tend 
to defeat the Right, of stopping in Transitu.— Where the pro- 
perty m goods has passed to a vendee, subject only to be 
divested by the vendor’s right to stop them while in transitu, 
such right must be exercised, if at all, lieforc the vendee has 
parted with the properly to another for a valuable considera- 
tion bona Jidc 9 and by indorsement of the bill of lading, 
(without notice of such circumstances, as render the bill of 
lading not tairly and honestly negotiable,) given him a right 
to re< over them* ; for the indorsement of a bill of lading for 
a valuable consideration, and without notice by the indorsee 
of a better titles, passes the property. 

The legal title, lmwevcr, of the indorsee of a bill of lading 
may bo impeached on the ground of fraud*; but the mere 
circumstance ot the indorsee knowing at the time when the 
bill of lading was indorsed and delivered to him, that the 
not received money payment for his goods, but 
the consignee’s acceptances, payable at a future 
day notthenamved, is not sufficient to invalidate the title of 
the indorsee, m a case where the absence of fraud and mala 
tides is found* 

A* being indebted to B» on the balance of accounts includ- 
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iag fetin' of exchange still running, accepted by B. for A., 
consigned good* Co B. on Account of this balance, It was 
lioiciCn, ifettA. was not irttitled to stop the goods in transitu, 
upon B. becoming insolvent before tne bills were paid ; be- 
cause the goods being consigned to B. on account of the balance 
which then existed m B.’s favour, the property vested m B. 
Absolutely*. 

So if the purchaser of goods to be paid by bill after giving 
hi! acceptance during the time of credit, ana white the goods 
we in transitu sells them to a thud person for a valuable 
consideration, without transferring any biU of lading to him, 
the right of the original vendor to stop the, goods hi transitu m 
taken away*. , 

* P4* 
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tithes: 

I. Definition.— Of the Remedies in the Common Late 
Courts for the Recovery of Tithes, or the Value 

thereof. 

II. Debt on Stat. 2 if 3 Edw. 6. e. 13. for not setting 
out Tithes.— Of the Provisions of the Statute, 
and the Construction thereof. — Of the Persons 
to whom Tithes are due.— Of the Persons by 
whom and against whom an Action on the Sta- 
tute may be brfikght. — Of the Declaration.- 
Pleadings Evidence. — Verdict.— Costs. — 
Judgment. 


I. Definition.— Of the Remedies in the Common Law 
Courts for the Recovery of Tithes , or the Value 
thereof 


th 

J DEW3 fttTtON.— Tithes are a tenth part of the annual 
inenmre «f tend, or of beasts, &c. on the land, and of the la- 
boilr-tfe nmMtar of the occupier, payable to the parson of 
each parish for b» maintenance. 


• * They ate an incorporeal ecclesiastical inheritance, collateral 
lb the estate of the land*. 


As to the time of the introduction of tithes into England, 
end their being claimed •as a civil right, with the history of 
them before their legal establishment, aee Sqfcden's History of 
Tythes. 
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Before the stat 32 H. 8. c. 7. an action for tithes could not 
have been maintained in the temporal courts; but by the 7th 
section of that statute it is enacted, “ that any persons having 
an estate of inheritance, freehold, term, or interest in tithes, ana- 
being disseised, or otherwise kept or put out of possession 
thereof, shall have such remedy in the temporal courts for re- 
covering the same as the case may require, in like manner as 
_ they may for lands, tenements, and other hereditaments.'* By 
force of this statute, tithes have at this day all the incidents 
belonging to temporal inheritances. Hence an ejectment may 
be maintained for tithes*. 

Where the person entitled to tithes agrees by parol with 
the occupiers of the land, that they shall hold the lands dis- 
charged of tithes for a certain time, or duriug the life of the 
tithe owner, 111 consideration of the payment of a certain sunt 
annually, an action of indebitatus assumpsit may be main* 
tamed by the tithe-owner, against the occupier, tor the non- 
payment of the sum agreed on. 

In order to sup|>ort tins action, the plaintiff must prove the 
occupation of the defendant, the agreement, and the n tumor 
of the tithes under that agreement*. To this action the de- 
fendant cannot set up as, a defence, that the plaintiff was st- 
mouiacally presented 4 . 

If by the terms of the agreement the money is to be paid 
on a cortaiu day', interest w ill be recoverable from that day ; 
but if it is simply agreed, that the money shall be paid, and 
tline is not any day fixed for the payment, then tlu* interest 
cannot Ik* re< overeit. 

By shit. 7 & 8 W. 3. c. 6 (made perpetual by slat. 3 & 4 
Ann. c. 1ft. s. 1.) a summary method of proceeding before tw® 
J. 1*. is prescribed for recovering small tithes under the value 
of 40r. But this statute contains a proviso 4 , that if the party 
complained of shall insist before the J. P. upon any prescrip- 
tion, composition, modus, agreement, or title, and deliver the 
same in writing to tlieJ. P. subscribed by him or shall 

give security lothe complainant to pay such coats «•*, Upon a 
trial at law, shall be given against him, in caan tfipprescrip- 
tmn, &c. be not allowed, then the J. P. shall {tybt&r to give 
judgment, and the complainant may prosecute the adverse 
party for the subtraction of tithe in any court, as before this 


b Print ». Wso4,Cro. Cw.aoi. tin, 8.T. At O. s. h»nt SUatto- 

c Frtkt*i firid. 41 1* ed. tot. m&C.J.* iUp.lf .P.C. 114. M. 

d Brookifcv f, Wafbu 9 Mtftfc* SB. Qntrt. 

BTiiat 3W 8. C. ' f 8.9. 

« Shipley * Bamimmd, taftdoa tiU 
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act' The 8th section directs the judgment given by virtue of 
this statute to be enrolled at the next general quarter sessions, 
and after enrolment, and satisfaction made, the .judgment 
■hall be a bar to conclude the party entitled to the tithe from 
any other remedy. 

By stat 7tc 8 W. 3. c. 34. (made perpetual and extended 
to all customary payments* bclongipg to any church or chapel 
tw 1 GeO. 1. stat. 2. c. 6.) the like remedy is extended to all % 
tithes due from Quakers, and two Jl P. empowered to ascer- 
tain what is due, and to order payment, so as the sum ordered 
does not exceed 10/. 

For the mode of proceeding under these statutes, see Bum’s 
Just, tit Tithes. 

Another remedy for the subtraction of tithe is, the action 
of debt on the stat 2 E. 6. which will be the subject of the 
following section. 


II, Debt on Stat. 2 #3 Edw. 6. c. 13 .for not settjggf 
out Tithes . — Of the Provisions J of the Sthtotte, 
and the Construction thereof. — Of the Person e 
to whoiQeffilhes are due. — Of the Persons by 
whom and against whom an fiction on the Sta- 
tute may be brought.— Of the Declaration . — 
Pleadings. — Evidence Verdict. — Costs.— 
Judgment. 

Of the Provisions of the Statute, and the Construction 
thereof [l ). 

Bf tiie lint section of this statute it is enacted, ** that every 
of the king’s .subjects shall truly and justly, without fraud or 
guile, divide, set out, and pay all manner of their predial 

f Sc«R.v W»ke&e M, l Bitrr.iM, Bora's J. tit. Titbts, & C 
1 — -|— Jkmemmm - 

(1) See Sir Edward Coke’s exposition of tins statute, 9 Inst. 
848 . 
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'"V , 

tithes (&) to their proper kind, as they arise, in such manner 
and form dt hath Men of right yielded and paid within forty 
years next before the making this act, or of right or custom 
ought to hate Men paid. And no person shall carry away 
such or like tithes which have been yielded or. paid within 
the said forty yean, or of right ought to havebeen paid in the 
places tithable, before he has justly divided or set forth , for 
the tithe thereof, the tenth part of the same, or otherwise 
agreed for the tithes with the parson, vicar, or Other owner or 
former of the same tithes, under the pain of forfeiture of treble 
value of the tithes so carried away.” 

This statute was made soon after the dissolution of thte 
monasteries, before which time the tithes were in the hands 
of religious persons, and the usual remedy for the subtrac- 
tion of them was in the ecclesiastical courts. But, when 
tithes became lay fees, it was thought necessary to provide 
a remedy for these iqjuries in the temporal, courts, and this 
statute was made for that purpose. It is worthy of remark, 
however, that several years (uearly forty) elapsed before any 
proceeding was instituted on this statute in the temporal 
courts. An opinion at first prevailed, that as the person 
to whom the treble value was given was not specified, such 
value belonged of right to the Iqng. But in K. T* 29 i’.liz. 
upon an information lilt'd by the Queen’s attorney-general 
against one Wood, for not setting Out his tithe, whereon the 
defendant was found guilty, it was solemnly adjudged by tlie 
Court of Exchequer, (upon motion in arrest of judgment) that 
the treble value did not belong to the king, but to the party 
interested, who might maintain an action of debt for re- 
covering the same. In conformity with tills opinion, art ac- 
tion of debt at thesuit of the patty interested, (more frequently 
termed, the (tarty grieved) has ever since be&t considered as 
the proper remedy; and in Beadils v. Sherman, K. T. 40 Eliz. 
B. it. (see the record, Co. Kut p. 101. 2nd ed.) where this 
form of action was adopted, the plaintiff bbtainedjuijigmetn; 
although, on motion in arrest of judgment, it 'Wgiifttmkl, that 
as the statute had not mentioned the court in tyhi^tB^ ireble 
value was to be recovered, the only lessedy ftlMpiri- 
tual court. . This judgment was a(terwardb;.f^fme$ dn error 
in the Exchequer Chamber. “ And now, (Hods Sir E. Coke, 
at the conchifion of the record, Co. Ent, p. 102.) actions of 
debt on this statute are frequent and usuaL*' 

— t-v T T 

(2) Remarks #iU be found in the subsequent pages oo those 
parts of the statute which are printed in italics. 
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• Pftdfal Tithes.'}— Tim clause is expressly confined to pre- 
dial tithes, and does not extend to mixed of personal titues. 
Hence, where in an action on this statute fi)r not setting eut 
.the tithes of cheese , calves, lambs, Stc. the plaintiff obtained a 
verdict*, on ipotkm in arrest of judgments, it was objected, 
that the tithes in question were not predial tithes, and conse- 
, quently not within this statute, which, being penal, ought not 
' to be extended by equity ; and of this opinion was the whole 
court. So where the plaintiff declared for not setting out 
predial tithes*, and other tithes, as the tithes of lamb, wool, &c. 
and the jury fouud a general verdict, judgment was arrested 
upon the like objection. 

Description of predial Tithes.— In general, under the term 
predial tithes arc comprehended the tithes of such products of 
the earth as are renewed yearly, either spontaneously or by cul- 
ture ; as the tithes of com, flax, bay, hops, saffron, woad , &c.; 
and the fruit of trees, as apples, cherries, pears, &c. 

Tithcof wood also, as coppice-wood, &c. (3), is predial, and 
must be setouton thespot atthe timeof falling, but timber-trees 
(gros boys,) of the age of twenty years or more, are exempted 
from paying tithe by stat. 45 F.dw. 3. c. 3. That statute, which 
is declaratory of the common law*, hasbeen construed to*com- 
prehend all timber-trees, {of twenty years* growth or upwards) 
whether timber by law, as oak, elm, or ash; or by custom, 
as beech in Buckinghamshire and other places'! and tne exemp- 
tion from tithe, by operation of this statute, extends not to the 
body of such trees only, but also tothe bark*, lop, and top*. The 
subsequent use and app! k-atiOU of the wood will not determine 
the right to tithes (4). Hflfce it has been resolved, that the 

ft Booth?.Soi»thm)t,9 last 64$/ 1 Abbot* r, Hitkf, ] II. Wo«c!, . 120 . 

h Fain v Nichols* 1 Brown*. l.«)4?tcf v, Cow per, 1 It. Wood, 330 . 

I Norton v. (‘tnrkc, 1 < 5 w»U 498 . nalmt.tMS. 
k P»t I .on) Harilvickr, C. tu Walton 11 A mb). 139. 

v. Tryo^ Amb). ta*> 3 . « 


(9) 9 * 11 Alt coppice woods are liable to tithe*; and although von 
annuatim rtmvantnr t yet in a certain course of time after they arc 
cut they grow up again like saffron, which in some places is not 
gathered oftener than once in three yearn ; but as to timber-tree*, 
from the ordinary use of them, the law is otlierwvte ; they are not 

eut at a certain stated time.” Per Ld, Hardwicke*. C. iu Walton 
i. Tryon and others, Ambi 131. ; v 

(4) But it seems that wood, applied to special purposes, may be 
exempted front tithes bv social custom, but not otherwise. 
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tens and lops of pollard oaks* ashes* ami dims, (such odfeS; Jfc, 
being above twenty years’ growth,) although cut for the ptuv 
pose of being used as fuel* are not tithe We*; and further* that 
the age of the tops and lops is immaterial; the trees whence 
they were taken having been once privileged*. In like man- . 
ner% faggot-wood, amt billets made of top^wood, cut from 
timber trees of above twenty years’ groWth. befqre they were 
made pollards, are not tithable. It is laid down in a Inst 
643. that if a person cut down timber-trees, tithe shall not be 
paid for the germins which grow out of the roots, of "what 
age soever, for the root is parcel of the inheritance. But this 
position issaieji by Lord Hardvvicke, Arabl. 133., to havebesn 
contradicted, and for good reason; because a great part of 
coppices grow from germins of old timber trees* and it would 
deprive the clergy of great part of their tithes. And it has 
since been solemnly adjudged, that oak wood, of moretfaan 
20 years’ standing, growing not from acorns, but from old 
stools, which stools belonged originally to trees which had 
stood more than 20 years, is not so clearly and universally in- 
titled to exemption by the statute, as to make a verdict which 
subjects them" to tithe necessarily a wrong verdict*. 

Wood growing in hedge-row'*, not being timber, is tithable 9 . 
Birch is not such wood as the statute intends by gras bays?. 

The parson de mtro jure is intit led to tithe-wood, if the 
vicar be neither endowed of the same, nor claims to have it 
by prescription*. 

It seems, that, an action of debt may be maintained on this 
statute for not setting out small tithes* as well as great tithes, 
provided they are predial tithes. 

[/a such manner and form as hath been of right yielded and 
paid within forty years next before this act % or <{f right or cus- 
tom ought to have been paid . ] 

In debt on this statute by a rector*, it was stated, in the 
declaration, that the plaintiff was rector of theparish, and 
the defendant occupier of lands within the sa«ie* that the 
tithes were within forty years next before th& statute of 
right yielded and payable , and yielded and paid; that dc- 

o Wmltoo ?, Try on, Ambl. 190. t PiwMcr r. Leonard, Cm. Ells I. * 

p See Hfttnv. Pstetuton, fro. Eli*- 477* uPff cur. iu Rcooold# r, Green, 
«j Monies r. gsifht, M. T. i|6 G.a. 9, Bulvt. 97. See Norton r. Ckrk, 

Resr. 9Gva*.S4l. 1 (i»m 43S. 

r Ford r. Raster, E. T. 65 C fi B. R. % Mitchell r. 5 T. R. 9C0. 

4 Moots sad Beliefs, iso. > See post. stuW tit. Eridcact* Hsl* 

0 Biffs v. Mortis sod soother, 1 M. leorcll r. Trapses. 

Wood. fit. MasUt! r. Psioe, P. 39 , 

0 . 3. Sake. 4 Gw®. 1504. 
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fendwrf, in November, 1791, ploughed tnd towed Che tom] 
with corn, which he afterwards carried away, without set' 
ting' out the tithe: on nil debet pleaded, it appeared at the 
trial, that the laqd in question, as far back as any witness 
knew, had been in grass, and had been ploughed for the first 
time in 1791, and no evidence was given of its ever 'having 
paid lithe. Chambre, for die defendant, contended, that 
the jury were bound to find for the defendant^ unless they 
found that tithes had actually been paid in respect of this 
land within forty years before the statute, of which tbetewas 
not any evidence; on the contrary, the evidence given rather 
went to rebut such a presumption, and was sufficient to war- 
rant the jury in presuming a grant in favour of the defendant 
Verdict for plaintiff. On a motion to enter a nonsuit. Lord 
Kenyon, C. /. said, that the usage had constantly been against 
the necessity of the proof contended for by tne defendant; 
that he remembered many actions having been tried, where 
the lands, in respect of which the tithes were claimed were 
lately enclosed, and where the same objection, had it been 
available, must have prevailed; but the plaintiff recovered in 
atk that thfe non-payment Of tithe of itself signified nothing; 
and that there was not any ground for saying, that tithe ought 
1 not to have been paid here. • * Boiler , J. observed, that with 
respect to the presumption of n grant in favour of the defen- 
dant, he thought he could not leave that question to the jury 
without some evidence to support it, and here waatiokie: if in- 
deed it had appeared that this land had been ploughed before, 
and -yet no tithes had been exacted for it, that might have af- 
forded some ground for such a presumption*, but he thought 
that the onus of proving the exemption lay with the defen- 
dant. Rule discharged. 

But in a ease where the jMSSration merely stated*, that 
the tithe had been yicldedjfia paid forty yean before mak- 
ing the act, without awfHng that tithes were payable , 
tout of right ought to kggpaid, and there was not any evi- 
dence of tithe ever having been paid ; it was holden, that 
the plaintiff eouldiiot recover. The court, however, granted 
anew trad, ordering 'the declaration to be amended by the 
introduction of the necessary aveisnent It waa admitted 
by Wilmot, C: J. (delivering the opinion of the court in the 
preceding case)- that if it appeared that the land bad never 
paid, tithe, and, had been constantly ploughed, it would be 

«Ih At him nH ta s w jwri bj z MznzfttM T.CUli*, STiK.86*. *. 

WtUiioLO. J. v.Ozrfc*, 

ST.1t.Wn. . 
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tptgs ta’preaumption of a grant; but that the onus of prof 
ing the exemption lay on the defendant 

Justly divided or set forth.}— If the owner justly divide the 
tithe from the nine parts*, and sets it out but immediately 
afterwards carries the same away, this wilt be considered as 
freed* And guile within thisjstatute. 

Agreed for the Tithes with the Person, $£.3— Although a 
lease of tithes cannot be without deed k , yet a parol agree- 
ment for retaining tithes will be sufficient to bar the parson, 
&c.of his action of debt on tins statute. An agreement for 
the retaining of tithes is frequently termed a composition ; 
but in the adoption of this term, care must be taken not to 
confound it with a composition real, which is an agreement 
of a diflerent nature, aud upon which some remarks will bis 
made, when that term occurs in the subsequent provisions 
of thisstalute. 

It is clear, that where a parson, &c. has entered into an 
agreement with the occupiers of the land for the retaining 
of their tithes, au action cannot be maintained for not get- 
ting out the tithe, until such agreement or composition is de- 
termined, and that such composition canuot be determined, 
by the parson, &c. without, giving a reasonable notice to the 
otcupieni of the land. I am not aware of auy cast' hi which 
it has been solemnly adjudged what is reasonable notice for 
the determination of such composition. 

It will be proper, however, to remark, that in Wyburd 
v. Tuck, t Bos. & Pul. 465. Boiler J. considered this point 
as quite dctei mined, observing, that in the case of Hewitt v. 
Adams, D. P. April Ipth, 178®, where the notice had liven 
given only one month before Michai lmas Day, at which time 
the composition was payable, upon a question put to tbc 
judges, whether such notice was sufficient, they were unani- 
mously of opinion, it was not; and said expressly, that a no- 
tice to determine a composition ought to be given with analogy 
to the notice given in a holding of land. . 

So i» Bishop v. Chichester, Pi. 27 G. 8. c 'twJ0hnc. 4 Gwm. 
laid. 2 Bro. Ch. C. 101. S. C. IA Thurloi^tJ. said, that be 
thought the rules of nonce for deternjjning compositions for 
tithes were exactly the same as those between landlord end 
tenant from • year to year. In Wyburd v. Tuck, 1 Bow 4 
Pol. 4&« the principle of the above-mentioned decision ‘in 
the HstMie,of Lords was adopted by Butler, Heath, end 
% *• > v * . - 

ft HfftW v. Sprat* 6*$^ A«xfer* V Bermrd Evftmy 1 Uv*9i T. 

•oa'ftCMt, Cfeytft** «ft. S. P. Ksym. !«.S. C 
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Jc (5)*. Agreeably to these opinions, reasonable 
notice IOf the determination of a composition is half a year* 4 { 

wtice, endiug «t the expiration of the year. 

The general doctrine (aid down in Hewitt v. Adams, as to 
the necessity <4 a notice to determine a composition, was te- 

S ijsed in Pell v. Wilson, 19 Past, 83., where it wan 
wi, that a mere general demand of titlic and a refusal to 
take the sum tendered, could not be considered as a determi- 
nation of a subsisting composition. . 

A composition between tlie incumbent and the occupiers 
of land within the parish, determines on the death of the in- 
cumbent*, and his successor is not obliged to give notice of 
his intention to take the tithes in kind; but if the successor, 
after induction into the benefice, accept the composition, 
such acceptance will be deemed a confirmation, and in such 
case the regular notice must lie given (ft)* 

.If a rector. See. having made a composition*, lease tithes, 
and lh$ lessee makes no alteration in the composition; when 
the tithes revert to the rector. See. the occupier of land will 
Continue to hold under the composition originally made by 
the rector, & c. and consequently will be entitled to notice, 
before the rector. See. can take the tithes m kind. 

c Afrml in Drown v. Barlow, tl. aG. d W'jlwrd ». Tuck, i Boa. Ac Pnl. 45S. 
1. Scacv. 3 Uwm. 1001. 


(5) Kyiv, C. J. expressed a different opinion, observing, “ that 
the analogy between land and tithe did not appear satisfactory to 
him ; laud was either taken on a holding from I .ady-daj , or from 
Michaelmas or from some other time, and then notice to quit must 
lit given accordingly. But if a composition is to In* detcrmnied 
on any just principle*, the notice must lie given from u period 
suitable to the nature of the tithes, and with relation to the 
manner and cultivation of the land. There must Lie such a rule 
as will enable the tenant to cultivate his laud in the manner most 
beneficial to himself, accordingly as he i* to pay a composition or 
in kind.*' It his always been tne received opinion of the Court of 
Kxchequer, that such a rciioomible notice should be given as might 
determine the farmer in what manner to cultivate his land. 

(6) A rector agreed with an occupier of laud for a certain sum of 

money, hi li?u of tithes payable yearly at Michaelmas*. The 
rector died about a month before Michaelmas. It was decreed, 
that, the agreement liaving been determined by tlie of 

tlie rector, the successor should be intitied to tithes in kind from 
such death, and the executor of die lost incumbent to * proportion, 
according to the agreement, until the death of the testator. 

• M. T. 17JO* Bank. *94. 
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Thetote tfc$fofA. made certain &topbsitfon$ 
parisbionersfor the vicarial tithes*, which were payable <w 
the 99th September; ana, the Easter offerings were, payable w 
the 10th, April™ each year; and having reeved his eomposi- 
tionsup to the 99th September* lS0% ha died bn thelOtlr 
Match, 1803. ‘In the May following, mist defendant, the 
present vicar, was presented, and in November following 
was inducted. The Eastef offerings were collected by the 
sequestrator after April, 1803, and were paid over by him to 
the defendant; and after Michaelmas, in the same yea& the 
defendant received the vicarial tithes from some of thfepa* 
rishioners, according to the composition of his predecessor, 
and from others according to new compositions, some more, 
some less, than the former, in all to the amount of 181/. and 
upwards. The plaintiffs, who were the personal represent 
tives of the late vicar, brought this action tor money had mid 
received, against the present vicar, to recover a proportion of 
such compositions up to the time of the lute vicar’s death, 
amounting, as they calculated them, to 08/. and upwards. 
The defendant disputed his liability to account for the com* 
positions which were not due till his own time, but paid 90 1* 
into court, in order to cover any small sums which might 
have been due for tithes or dues? which, if received in kind, 
might have accrued between the 99th of September, 1809, 
and the death of his predecessor on the 10th of March, 1803; 
which sum, itclcarty appeared, was more than sufficient to 
cover auy aqch tttjfcs or dues. It was contended that tho 
present vicSar, adopted the compositions made by hit 
predecessor, and reccivecl them as such; anil the cotmidera* 
tion for such payment lielng forfitfie*. part of which, at least, 
had accrued in the time of such predecessor, had thereby 
charged himself with receiving a pro|>ortionablo part of the 
gross sum, ut> to the time of Ins processor* s death for hia 
use, and had admitted his liability pro mlirto the plaintiffs, 
by payment of money into court. This case was compared 
to the case of Paget v. Gee, Ambl. 198. 1 Bum's Just tit. 
Distress, s. 18. where tenant iu tail having leased* but not no 
cording to the statute, aud dying without issue, between tho 
days of payment, and the remainder man having received the 4 
whole rent, Lord llardwicke held the latter liable to account 
fora proportion up to the death of tenant its tail; but, jhW ; 
Lord EUenborough, C. J., in the case cited, each day's oc&Up 
pat ion by the tenant was valuable to him, and thertdoretlfm; 
might* W an equitable apportionment of the rent accruing 
fom day to day, in respect of such valuable occupativu; ^ 



• William* ?. Ptvell, |0 Ea»t, fl69- 
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the wmjiiiKjcr^nanr whd^ received tW whole, might triell he 
considered as t. equitably accountable for the proportion 
which accrued m A t|>q time of the tenant in tail. But here 
the compoaittoki\#ili 'at an end, by the death of the former 
vicar, and th^preseht vicar in fact received nothing for him; 
for no tithes had beeome-due since the last payment in Sep- 
tember, beyond what the money paid into court was sufficient 
to cover. 

' Second Section of Slot. 2 $3 Ed. 6.] — “ The second sec- 
tion empowers the rector, &c. or his servant, to see that the 
tithe is justly set forth, and to carry away the same, and gives 
a remedy in the ecclesiastical court for the recovery of the 
, double value of tithe subtracted with costs'* 

As to the first part of this branch, it is merely declaratoiy 
of the common law, because, for stopping the way of the 
party to whom the tithes ought to be paid, an action on the 
case might have be cn maintained at common law. As to 
tbetecond part, it is to be observed, that the parson, &c. was 
entitled iu the «*c< lebiashcal court to recover the tithes them- 
selves, and therefore the double value in addition made the 
Tccoveiy in the ecclesiastical court equivalent to the treble 
forfeiture under the funner clause; but costs being given by 
this action, rendered the suit in the ecclesiastical court more 
advantageous; for, at the common law, the plaintiff* was not 
entitled to costs*; but now, by stat. 8 & 9 MT. 3. C. 11. 8. 3. 
" in actions of debt upon the statute tekMt^setdng forth 
tithes, win rein the single value or damsfgNMftd*by the jury 
shall not exceed the sum of twenty nobles, the plaintiff ob- 
taining judgment on any award of execution, after plea 
pleaded or demurrei joined, shall recover hi# costs.*" In like 
manner, if the plaintiff was nonsuit, or the defendant ob- 
tained a verdict, the defendant was not intitled to costs under 
the stat. 93 H. 8? c. 15.; for an action on this stat. 9 E. & was 
not an action upon a specialty or contract, nor for a wrong 
personal immediately done to the plaintiff, hut for a non- 
feasance*; but now, by the same stat. 8 k 9 W.3.C.J1. s. 3. 
u if the plaintiff shall become nonsuit, or suffer a discontinu- 
ance, orn verdict shall pass against him, the defendant shall 
recqyer his costs.*’ 

l£kicd Section of Stat. 9 flr 3 Edit, tf.— The t$tW section 
provides, “ that tithe of cattle, feeding id any wadfo whereof 
\be parish is not known, shall he paid to the parsdti, tec. of 
the parish in which the owndr of the cattle dweUsr 

f Dowttatt f, T. 4^1 Slit C. 3. 
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Fourth Section, —By the fourth section it is enacted, “ that 
so person shall be sued or otherwise compelled to yield or 
my tithes for any manors, lands, &c. which either by the 
laws and statute t of the realm, or by any privilege or prescrip- 
tion, are not chargeable with the paypptof tithes, or are 
discharged by any composition real. ' f 

Law* of the itra/m.]— That is, by the common law and 
customs of the realm. Of common right, no tithes are to be 
paid of quarries of stone or slate, because they are parcel of 
the freehold k , and the parson bath tithe of the grass or com 
which grows upon the surface of the land in which the tjjhhrry 
is; so also not for coal, turf, flags, tin, lead, brick, tile, 
earthen pots, lime, marie, chalk, and such like, because they 
are not the increase, but of the substance of the earth. Aim’ 
the like has been resolved of houses considered separately 
from the soil, as having no annual increase; but by particular 
custom, tithes of any of these may be payable. 

Statutes .] — See stat. 37 H. 8. c. 20. — 01 II. 8. c. 13.— 
32 II. 8. c. 7. * 

Privilege or Prescription .] — At the-common law 1 , spiritual 
persons, that is, bishops, abbots, it c. were capable of a dis- 
charge of tithes, 1, By bull of the pope; 2nd!y, By compo- 
sition; 3dly, By prescription; and these were absolute; 4tlily, 
By order, as the Cistertians, Templars, and Hospitallers of 
Jerusalem (7). This privilege was granted to these orders, 
by an ancient council, explained by (he council of Lateran, 
A. D. 1215, and allowed by the general consent of the realm*, 
but it extended to such lands only as they had before the 
council, A. D. 1215, and could be enjoyed only by the reli- 
gious persons tliemselves, while those lands remained in their 
uianuranre. The greater part of these exemptions would 
have fallen with the spiritual persons, to whom they were an- 
nexed, upon the dissolution of the abbeys byHeniyVIU. 

a 

h « Inti 641. It See SUwly Vllltboni, H«4r. 101* 

I Hob. *90,7. 


(7) Pope Innocent the Third, A. D. 1197* by bull or decretal 
epistle, discharged the order of Prsemonstratenses from the payment 
of tithes for lands of their own culture; but this bull notmmeig 
been received and allowed in England, it has been holdeu* 'that 
lands, formerly parcel of a grenterubb^y of this order, are not, by 
virtue of the sasdL bull, exempt from payment of tithe. Towuley r, 
TomlinsourT* 2 G. 3. Scacr, 3 Gwni. 1004, Same ?* Seme, £. 
lld.tr Scmcc. 3 Qwm. 1017* 
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hadthey nothin supported and uphoUen by the Slit section 

of tlje stat* 31 H. &c* 13, (by which all the religious hornet 
a^oye the value o £200/. per annum, were dissolved ;) whereby 
it is enacted* the king, and every person having heredi- 
taments belonging to monasteries, or other religious houses, 
si^Ul ^pjoy Ilia seine, discharged of payment of tithes, in as 
l&rge orul ample a manner as the abbots, &c* eqjoyed the 
same, at the time of their dissolution.” By virtue of tins 
clause, laymen holding abbey lands enjoy the several exemp- 
tions from tithe before-mentioned, as derivatives from the re- 
lijgious persons, who were intitled to them previously to the 
dissolution. And not only tenants in fee of such lands en- 
joy these exemptions, but also where the estate is divided 
into portions, as under a marriage-settlement, the several 
parties, whether tenants for life 1 , or in tail®, as they succes- 
sively come into possession, are intitled to hold the lands 
tithe free. 1 But where an abbot enjoying a privilege of dis- 
charge of tithe while the land was in hirf own manurance, 
made# gift in tail; and alterwards by the ;il H. 8. the abbey 
was dissolved; it was holden that the donee m tail was not 
intitled to the exemption from tithe”. Secus if a common 
recovery had been sullbred. 

By virtue of this clause, also, the owner of abbey lands is 
intitled to a discharge of the payment of tithes, if he can 
shlwttmt at the time of the dissolution* there had been an 
unity of possession of the rectory and land tithable from time 
immemorial, and there he not any evidence that tithes have 
ever been paid: for, although a perpetual unity, in the prior 
of the monastery, or religious bouse, before the statute, ope- 
rated not as a discharge, but only as a suspension of payment, 
because be could not pay tithes to himself; jet, inasmuch 
as the greater part of the monasteries were discharged from 
tithe, by bull or prescription, the courts, after a lapse of 
years, will presume that such discharge existed at the tune 
of the dissolution, but (iiiat the records, or proofs of those 
discharges, ranttot Ik* produced after so long a unity in pos- 
session. A discharge by unity therefore is, as l*o{lexfcii 
terms it, a discharge by bull, or by prescription presumed^ 
but not proved. Vtul the mere circumstance of the lauds 
tithable being under lease at the time of the dissolution, will 
not destroy this presumption”; but if it appear that the lessee 
nan! tithe* that wilhfestrojr the presumption*. The discharge 
by unity must be pleaded as a discharge of the jmgmenl of 
tithe* and not os a discharge generally. 

I Hi'tt r. Meeds, T 99 *'• S Scare, n Farmer r. Sbectttitt, Hell. 1 33. 

4 0«m 1515, * © UtUlnunv Oadet, Pfclltxfrn, I. 

m \% i'ima Hedtntn, Ilarih . 17 * P Itenroa r. Trot, Mwr.sw. 
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hietooriaf, whether the party claiming the tithe be lay impfo- 
pHator 1 , dr ecclesiastical rector, and whether the noarfpgy- 
itibhir extend to atl f or a portion* only of the tithe* 

Aad tfoiSj says Sjobart, is in famem ecclesim, lest laymen 
should spoil toe church. But there is a distinction between 
9 prescription in non decimaiido, and a claim of all or a por- 
tion of tithes, supported by evidence of actual enjoyment or 
the pernancy of tithes, The former is, as before remarked, 
unlawful, arid cannot be'maintained. Nor can any prosump* 
tiOit be admitted to support it The title to the hitter is not 
unlawful, and long possession is evidence of it Hence, 
where there has been an actual pernancy of all* or a portion* 
bf tithes, by lay hands under conveyance* as lay property for 
a long period of time, a court of equity will not interf>ote in 
favour of the rector, &c. to disturb such possession (winch 
might have n lawful commencement), by calling on the de- 
fendants to shew a lawful commencement, 
i The king is not by virtue of his prerogative discharged of 
>titbi MW for the ancient demesnes of the crown, but he is capa- 
ble of a discliarge Ue non decimando by prescription; because 
be is pa $ona mixta , as well as a bishop. But if the king 
alum any of his l^mls so dift barged, lus patentee shall pay 
tithe* ; and, from the time of such alienation, the prescription 
is destroyed for ever, although the same should afterwards 
fume into the king’s hands again by escheat or otherwise*. 

Composition real .] — A composition real, according to Gib- 
*0H\ is, u where the incumbent, together with the jwtron and 
w dinar if make agreement by deed executed under their hands 
and seals, that certain lands'alialf l>e discharged from the pa\- 
meut of tithes m *>pccie ? ut consideration of a recompense to 
the incumbent* either in money or in lands, to him and hi 4 * 
successors lor ever, or in some other thing for their benefit 
aild advantage.*' So Sir Simon Dcggc* observes, " That 
which we call a real composition is when* the present lucutn- 

a Iter of* Bury a*. Krtmimd*« r j Scot! » Ayrey, T ia <», 3 Harr 

K»*ns Cam. Hfp« 04 n. 7*7 s;»ut liakct,*Vt*. jtm 

ft l\ Jrimiiigi r, Lctiii, a Gum * Hot ham v. Fortlrr. 3 G«<u. sCo. 
tod S l\ a ( M#po*t f — , Hard. 

<*N*|I* * ». 36 G. S. b Gib**’* Cmbo, Ml SQ.e.3 

Set*©. 4 r>w». MUI I nj l« nvltt, f«l. 17 is. §ho ah w 

» fao»Uo* V. Kolh«rh«ii>, L I II Jouca^stfft. 

Starch 14 , 17 S 9 * Hmb>, font c Urn^pl *<*.$£. 
w %**p** f ii G*m H7». ruu»r«n *. 
la. Yruioii. l'#b I7»l. Sc«it. 

: _ Ujuij: — 

*■ * - ****«. 

(10) But the remark* of I A Loughborough, C. on this c«*K 
>H Ifo* CslUhd, 5 \k* jun. IS<>. 
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bent of arty church, together 'with flic patron and ordinary, 5jd 
agt^e, under tteir limids gnd sealvor by tine in the king's 
<x>ui|^ itiat ^uc6 fend* atuiil be freed ^discharged of pay- 
meiftof alt manner of tithe for ever, paying some annual 
payment, or doing some other thing to Jdht fittcy profit, or ad- 
vantage of the parson or vicar, towndrii fhfr tithes did be- 
long." \ ' ' ; s - : ' 

#rom the preceding definitions, it appears that there must 
be the following requisites to constitute a real composition ; 
I. That the tithe be discharged; fi, That a composition be 
given in lieu of such discharge; 3. That the cortVpositiou 
hi use be made with the consent of the patron and ordioaiy,; 
4* To these it may lie added, that a composition must have 
been made before the stut 13 Klix. c. 10. ; for, by 0i$ fbiv4 
section of that statute, <# masters and fellows of oolfeg ei, 
p Hhd chapters, masters of hospitals, parsons, vicars, dr 
other persons having ecclesiastical living or tithe, am restrain- 
ed from making any conveyance of the *&me, qjUier thag by 
leaai* for tn years, or three lives, from the time when auen 
lease shall be made, and reserving thereupon the accustomed 
yearly rent.** And it has been liolden 4 , that * dCetr^ ih 
equity, confirming an agreement for the acceptance of htftd, 
in lien of tithe made since the stat. 13 Elix. c.. !0. la not bind- 
ing on a succeeding incumbent, although such agmement wah 
sanctioned liy the concurrence of all the parties, and although 
it had Ikvii acquiesced under for 130 years. r 

Tiie best evidence of an agreement for a real composition, 
is the production of (he deed wlierehy it was etvatedy where 
the deed c annot be produced, some evidence ifiiist t&«jnvdh 
referring to the deed, or shewing that it ohce cxisted/mde- 
pendcntly of more usage ; for if it were otherwf*? dm chibth 
would tie vHVauded, and every bad modus turned into a good 
composition 4 , 

bth Section of St at. -2 $ 3 Ed. (L — By the 3th Section it is 
enacted, ** that i f barren heath or waste ground, (other than, 
such as is discharged from the payment of titlu s, by act of 
parliament) which* has laid barren and paid no-tithos, by mi- 
aou of the same barrenness, he improved and converted into 
arable ground or meadow, it shall, after the end of sewn yeai a 
next after «uch improvements, pay tithe of corn and bay 
growing upon the same/' v ^ ; 

• . .•*■*« • *.«T “ , 

J J*>o* ▼. SbosyT, *«» (i 3. Scacc. 1 t-tio.**?.? Bra. P C. 3i.TtJwilinn 

aUw». nap. Sec «Uo Curtvrnrhl r. • a. O. !>. F. 

„ E» .4 H . « Hcft'tugte V 9 B<V. 

1). »l. ill. C. VvCblwU'^iihb. n». C ti;. 

' - * ’ V' 4x2. 



But f if any such barren waste or heath ground, lias been, 
ofcsrged with the payment of any tithes; and the same be 
improved or converted into arable ground or meadoi|ithe 
Qvrner shall, during the seven years next following after the 
imj>rovenient*piiy such kind of tithes as waa paid for the same 
before the improvement. 

Barren Heath or Waste Ground."]*- Barren ground* is un- 
derstood, by the opinion and judgment of the common law, 
to he ground whereof no profit arises or grows ; but ground 
which hits been stubbed, and afterwards bears corn or grass, 
js not barren. By waste ground is understood such ground 
as no man challenges as his own, or no man can tell to whom 
it certainly belongs, and which lies unenclosed and unbounded 
with hedge and. ditch; but the ground which is enclosed and 
hedged and ditched in, and the land known, is not waste 
ground. By heath ground is to be understood, ground which 
is dispersed and lies as common. 

This fifth clause was designed for the advancement of 
tillage, add consequently, although the land yield some 
frttit, yet if it be barren land, quoad agricvftnram , it is within 
i\t\ d statute*. On the other hand, if the land be not sndpte 
naturt sterilis, but is capable of producing a crop of corn, 
without extraordinary expense in the tillage, it is not pro- 
tected by the statute. Sue!) lauds only are within this 
clause, as, over and above the necessary expense of enclosing 
and clearing, require also expense in manuring before they 
can l>o made proper for agriculture (11). ' 

In a case where it appeared 1 that the land had been marsh 
an&sapdy land, and covered with salt water, that from time 
immemorial no grass had beta) known to grow thereon, and no 
profit had been made oF it, until the tenant, at a great oxjx'nse, 
by the erection of bfnks ami sea-walls, prevented the sea 
from overflowing t be land, and thereby was counted to con- 
vert it into arable land, which produced corn : it was holdcn, 
that this land wg& uot protected by the statute; Coke, C. J., 

f $ 5. )i ? Imt. t>$4i. 

$ Curiam, llyrr, 170. h if) m.irg. i Hut y. Bark, .1 BoUt. f6S. I Roll. 

Waiaicfc V, Calliuft, jMMit. Uxitf. K«t>. &H. S. C. 

1 1 i 1 , . . - 

(1^$ Baipen ground is such grounds will not bear coni itself, 
t very great cost ill the extraordinary manuring of it. Agreed 

jwt cv'r. 3 BuUt. l6t>. Barren enclosed, within the meaning of tht 
WLEdw. fl. must be such land us is barren fuipie uattrrd and 
not laud upon which wood or the like grew,belpvt% which is after- 
wards burnt, add the land converted into tillage. Per Pawel, j. 
Lord lUyrn. 9$!. See also Homer r. Bonner, 0* Mod. <& *' 
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DWdwk^ei and Haughton, observing, that land wm not 
total which could bear com without cost, as this did* and 
therefore tithes ought to lie paid for it; and that the Circum- 
stance of tho party having been at* great cost* in raising a 
mound to make this good land, by theexdtmvai of the 
would not alter life case ( !$)• 

Land, tlie tithe of which wa# demanded*, was part of a 
common adjoining to the town of Carmarthen, belonging to 
the burgesses, formerly lying open, and depastured by cattle 
and geese, which in tlie year 178.3 was enclosed and eon ve licit 
into tillage* One end of it was wet, sm<l there was a conside- 
rable expense incurred in draining, as well as in enclosing, 
la the spring of 178.) it was partly sowed. with oats, twm 
without any manure produced a valuable crop. It wn* holder* 
that this land was not protected by the statute, not being 
su.ipte nat lira sUritis, and consequently shouhl pay tithe 
mediately: Eyre, C. li. observing, that endow re was essen- 
tial, in some situations, to the enjoyment in severally, with- 
out beiug essential to the fertility. Draining might be a gmi 
improvement, might, render laud more productive, which 
would he of itself productive without draining. It wan not, 
therefore, because a great expense yv;h incurred by ruckling 
mid draining land without more,, that such laud should be 
protected by the statute. If land will bear a crop of corn 
without expense in tillage, t iris circumstance it* decisn e that 
f lie land is* nor suuytr mUnra *te?ilh. 

The land in question was a hollow pared of ground,. $ur- 
k J»nf»ir 1 l/ Snur. ( F.yre' 1 * MSS*} 4 ** 


(13) This ease iv alluded to bv fjord ffurdwido;, 0. In Slock- 
well y. Terry, t Vez. 117 . “Then? is an oxjmshm* in gaining lam! 
from the *«*«, yet the seven years are »«» allowed,* though overflown 
time out nf mind, Imw-iuisc the he noli t in lasting ; but if an midi* 
tiomil e\j>e»ivt* \ < mee^arj to imike it produce the first crop, seven 
years Midi be allowed.** * . ( , , 

“ As to th*» case of land nrwlj gained from the sen, if thnt deter- 
mination can be *up|n»rted at ail, it nnist Ik? by other reason* than 
t.lio»e assigned in the book. If such laud is not protected, it idiiM, 
he because it is not within the description in the statute ; became 
it is neither barren, nor waste, nor heath ground, but from t he'*hy<H 
ihent of its existence as land, is fertile, enclosed, and capable^# 
tillage, and therefore of a description which the htatutc Anjarff 
attach tirtottl” Per Bvrc* C, II. iu Jones V. Lc David, 4 flynn; 

, : ; j / . 4 

* Set Sbcriogfctt w, fUteoaS^Cro.'&it. 4/».^ 
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ifeu&fed-by franks 1 '; the utfeven or banky part wag of littfe^r 
no value, and prodded biiars only, the flat pirt wafl bpjpjy, 
wit, arid deep, so that cattle could not godipon it without 
great d#rige> of beingdosti when it was drained, and ploughed 
and sown, the flame could not be harrowed by horses or cat- 
tle* but the occupier was obliged to cm ploy, men to harrow; 
t^e uneven or banky part wa*» not capable of bping ploughed 
Without its Mug first dug; the crops produced during the 
years for which' tlve plaintiff claimed tithe were so bad, and 
the profits arising from the cultivation had fallen so much 
short of die money ex glided, that it would not he possible 
for the defendant to be reimbursed for the same in twenty 
years. blyre % 8., sitting for the chancellor, held that this was 
protected by the statute. ' - h- 'S • 

In a case where it appeared, that an ancient warren and 
sWp«wnlk of 107 sett's, in which were some furzes; had 
been ploughed arid denshired, and produced a crop of the 
value? of 210/. m ; it was holden, that the land was not suaptc 
n'atura barren, but profitable laud. 

Sec the like determination as to a common field for sheep, 
&c. which had been overrun with brushwood, briars, .and 
other weeds \ 

So where a woorl had been stubbed and grubbed up°, and 
made fit for the plough, and employed to the purposes of 
arable land, ii was holden, that it should pay tithe presently, 
fur wood ground is terra fertiiis tl fwumh. 

mlc of law for determining what is barren ground, is, 
whether the land is of such a nature as to require an extra- 
ordinary expence in manuring or tilling, to bring it into a 
proper state of cultivation 1 *, and not whether it is or is not in 
its own nature so fet tile as after being ploughed and sown 
to produce of itself, without maun ring or^ tillage, a nop 
worth more than the expeuco of ploughing, sowing, and 
reaping. 


Of ihc Persons to U'hom Tithes arc due. 



t BWoftV.f.aiiV**" ru. 4 Owov »:»<u. 
m Bm ftt'tmai* *. Anion, ptr 
.1 U9*t. HwU. N l\ on. 
m Muck*rlt » Tcrrjr, ! V*-x. us. 


i {fcflfclfcf* Vi 

lip. A MU. Frttsi. .134. 
p WnnrkA f. CotUw, 9 it »l- 

vsh, 3i«k L4. flrhea r\ Vowel I . 
•i Tauul 297 . S. V. 
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ari*$. Pul* the parson of one claim by pt^aqrife- 

tiona pprtioa(Ld) of tithe* in the pariah of aupthe^V if ^ 

Kxtra-parochiil tithes belong to the kingi, who ia a 
•mixed person*, and capable of titheaat the common law in 
pernancy*. ” .V ; 

Antecedently to the statutes for the dissolution of moa*ar 
teries, spiritual persons only, or a mixed parson, had caps* 
city to take tithes ; mere laymen worn incapable of them 1 , 
except in special cases, as in the case of Pigofc v. Herein®, 
Cro. Elia. 699. 785. cited in 2 Ren. 45. a* where it was ad- 
judged, that a lay person, owner or a manor, might prescribe 
that he and all those whose estate he had in the manor of 
Dale, in Dale, from time whereof, &e. Had paid to the parson 
of Dale, for the time being, a certain pension, yearly, ft>r 
maintenance of divine so nice there, in satis faction of all tithes 
within, the same manor, ami further prescribe in a quo 
estate in respect of sucli jams ion, for all the tithes within the 
manor. 

Since the statutes for the dissolution of monasteries*," Uic 
tithes which were appropriated to the monasteries so dissolved, 
are heroine lay fee, and laymen arc capable of them in per- 
nancy, not qua laymen, but as the derivatives of the ecclesias- 
tical persons to whom. they formerly belonged. 

As laymen were incapable of having any tithe* until the 
dissolution of the monasteries, there cannot be ‘any ancient 
descent with respect to tithes: 

A rector)' in Kent*, formerly belonging to one of the dis- 
solved monasteries, having been granted by Henry VlfPrto a 
layman, to be boldcn in fee by knight's service Jo eapito ; it 
\w*.s adjudged, that although the lands were descendible ac- 


p i /I H> 4 . 17 *• 44 Am. pi as. l Rut. 
Abr US 7 . 

«| Ml Am. pi * 5 . 2 liltt- t» 4 “. I Roll. 

Abr. b'»7. 
r lo tl. 18 

« J Ur p. 44* a. Cr« F.lijt, 1 2 . per cor. 


in Butiitftr v. IVrigbt, Sly. Rep. 
137- 

t A<i»u. itt Doe r. LntuUff, vS* R. 3<<* 
u >1. .19 ii. -hi t&lir, B R. 

% iifo. fclii. 512. 

> i>«*r d. Litfbinflon r. Bp. of JL*i»<!»if 
Burl other*, a N\ R. 4 $ 1 * 


( 13} Portions are the remains of those arbitrary coi,MXTariyn« f <rf 
tithca which took place before die settlement of the parochial right 
of tithes. The precise time at which tlie parochial right of tithes 
twrtr settle) cannot he ascertained ; according to Sir Simon IJaggc. 
if ’jrb* spitted by u j^rpetOal comtitutfon early in the thirteenth 
century/ . ' s, ‘"' ’ ‘ -y' •* 


yet the tithe* must dt* 
8W» according to the yule* of, deseed at 
^p^tfamon kvf* * * ■** 

AparsoirshaH not ‘pay tithe for Ms gtofcte to the vicar* for 
epcletaa decnna# solvere VetesKE non debet \ Burt if the par- 
soi let* his gfcbe for years*, reserving a teat, the lessee 
shall pay hiip tithes. , 

A rector is of common right* entitled to all kind of tithe®, 
tfoe vicar can claim against the rector, by endowment only ; 
or prescription and usage, as evidence of endowment* 

Where there is not any written endowment*, and the vicar 
has been in the perception of all the small tithes, the court 
will presume turn entitled to all small tithes of modern 
i itroductiou. *' 


1 hj wktttp Qfld against i chant' an Action on the Statute may It 
: brought . * 


This action may be brought by the rector', or by one or 
more 4 fanners of the rectory. 

If the rector be entitled to two parts and the vicar to a 
third part of the lithe, and the parson and vicar, by several 
Jea*i; demise their respective shares to a third person, such 
lessee may maintain an action for not setting lorth ail the 
tithes*. 

right to tithes accrues immediately on the severance, 
conmTjuerrtly this action must be brought by the j>er$on enti- 
tled to the tithes at the time « >f severance: 

Hence, where A. executed a lease of tithes to B* on a day 
subsetiu&it to their severance, but before the tithes were 
carried away by the occupied of the land, it was adjudged 
that B. could not maintain an action on this statute*. 

The action can be brought by the party grieved only; 
hence where this action was brought by the piaiutilTfor him- 
self (Md ftt qveen % judgment was arrested K 

Mi Being possesse d of a lease of tithes in rightof his 

„ Z Blilim r. ‘Mnrwfon, <V|. EH*. 4?!). d Kent r. Pcnk*T<m, Cro. 

( f<». Eli* v \7*. e Cti^otpcruiB v. > 

* Owen, sc>. 1 

h Payne r, Pufcfaft, E. T 2* <?. 3 - f VYjtwrri V.fnck, 1 801 & Pitt. 45 S*, ; 

Sent*.* 9 Owm. r *>»«» v. Cime, Monr^ 91U , C*w 

t l?ny *. Peek welt, Sfaor, {US. Kl«. 



Twnfljfc im 

witV; a» ex^cttbrix to tic r (butte* hushlod*, grants 4 rtdt%flf 
right. Mk, m* interest” in the 1 afoeeswui tithes to B.; 
it waadtoldcn that the prant was pood, and that A. B, ttfMit 
ummtytu an *ctiu«*«n this stiuue lor seUmg oot tithes. 

# JLf executrix of lessee for years of a rectory take hbtfhhtWf) 
the husband and wife may ,)om in an actioir on this statute 9 * 

As the at (ton on tln^ statute is a person!! actum, tenants 
in common of tithe ought to join as plaintiffs*; and if racy 
do not join, adiantape'nmy be taken of it by plea ntCbate- 
mint, but not in arrest of judgment K 

'Hus aitam nmv be maintained by exeeutoft *, fat ft it 
witluu the equity ol the statute of life 4tU Edw. 3. which 
m\e* to the executor an action of trespass de bonis testaiorh : 
but will not lie aqain\t executors. 

Generally * the person entitled to the time parts at the 
turn* of m xerance, ought to set forth the tithe, and if he 
tads m so done?, the owner of the tithe may she him, al- 
though Irs mtt rest in the hind be deteinimed before the 
i this wue carriid away, pruwded lie n main o\\uei of Uie 

((Ml, 

ffthtre bt two joint -tenants 0 , and otic only enter and oc* 

i ipy , t'us at turn in maintainable against tbe jomUUuLint, who 

( nupted alone U1j 

So if tin re h< two tenants m < nimuon’, and omi of them 
sits out his titln, and the otliei utrries it ati away, the action 
snail Li burn Jit against that tenant iim omuioii alone who 
< amid tlu wliob tirlu away. 

If a ih ifton buy coin, standing, of the proprietor of a tec* 
t.n>\ be must pi> tithi, unless be hah s|KNc;ial words m thr 
tout rut to discluuge him hom paynuut of tithe; and tbe 
• irryun* away such min, without sitting out the tithe, will 

ii inter him liable to an at tion on this statute. 


Of the Declaration. 

It i> not uuessaiy for the p! i.ntilF to set forth hit title spe- 
cially, bciaust it is but inducement to th© action ; *t it«ufb* 

ti Anuibl w (•(» J»c 3 ih m Mr J Morvfon't ftMe, i V<*ntr 90 

by tie Orty, V J m I Sulf 4117.0KH1 ^,8.0 |M£ 

I hruttmit ▼,<'npput | 3 W\U 21# tH tail tee » Vernon, 4»9 1 

1 Bc«h» wit tife t shertnm, <ro. n Kipping * Swa)**, (Vo J 41 aai. 
Hit 0| J jtfd^mrnt atHrtped (met- o Coie r. Wilke*, H»U III 
is*#- ' p Ufnr(r« ca*e, riled and wdialiify 

k O r— i wp ml T — >*, Clay! 8ft. bet n adjudged, 41 «W. »»d- * 

I < ole r Banbury, 1 Sidf 49 gee atfft 9 Muyler BwO, Gift* i*c stfi 

p»ti 
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ckntfor him to allege generally* that he, is^vectojr, ftfopne- 
tor, or farmer, without dewing by what title's for this is« 
personal action, grounded merely upon a cftptempt against 
the statute, in not setting forth the tithes, and not for the 
recovery of tlie tithes, although the title to the tithes may 
come i» question* 

In an action by two farmers upon this statute, who claim- 
ed under a lease from a pateutee for life of the king, an excep- 
tion was taken, because they did not shew the patent*, but 
the objection was overruled ; 1st, because the letters patent 
did not belong to the plaintiffs ; "idly, because the plaintiffs 
did not demand the tithes themselves, but damages for a tort ; 
and the tttle shewn in the declaration is only conveyance to 
the action* 

Plaintiff declared*, that ho was rector of A., and entitled to 
the ^thes bf certain lands, in the parish of A., and the tithes 
of certain lands ill the parish of B. t without shew mg how he 
became ertfftled to the tithes of lands out of lus parish ; after 
verdict, this was holdeu suifirn nt. 

So when* plaintiff declari d tt , that he was rector of I), and 
8., and that defendant, hems occupier of lands m 1). and S. 
enrrnd off the corn iintithed, without shewing which part 
of flu* lands lay in 1). and which in S. Afur veidict for 
plaintiff, on motion in arrest of judgment, the declaration was 
hoMeft sufficient, for this action is in the nature of a trespass 
founded in a tort. 


jSp if the plaintiff dorian \ that he was seised in fee of a 
pffiftion of tithes of corn growing upon such a grange, this 
will be sufficient. 


Neither is it neecssary ro specify the kinds of grain*, or by 
whom sown, or t lie number of load.* of com* or haj carried 
away. 

It is suflident for the plaintiff to state in his declaration 
the single value of the tithes*, without adding the treble* 
value; and where the treble value is set forth, a mistake m 
computing it will not vitiate. 

Whvre the severance was nlletred to ha\e been before tin* 
sowing*, and exception taken on this ground, after verdict it 

r Itabmgtou x Mnttli***. BwM tfjs. v S^mkio SwhlforJ, Cro Jur 07 * 

I prftwiit.no, 7- E»rr,Cw. > !VrcU*U titd Wifrv. SbunM,fti»t. 

)«c, ao-j CIiim^iihw v. UiU, Yclt ftw. u Rcp» 47 C, 

«» 1.0,1*. * iBrftftftt.?!. 

» llftfft ftftfl Rrnt v Ct-oVercm, Ejfth * Col» ?. Smith, H. J Cur. I B. R. 

Chr Cn*. J*r 70. U IMISt v. Ilcnwoftli, Ihpr, Sp. 

I rhtHipov. KrtlWillort 171, Olh ol 

u Frltowft %. Kw|f|nw ? a Ur. ». 
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was disatkM because the allegation of ttw sowing; was 
sgperftuoue, awtuo ai<le»t by verdict- „ 

Re^otarly, <hc <ieclaratiop, pumiift;? the words of tbe 
. stautte, ought tniRege, that tbo defendsnt is subditwr domiiri 
rtgit; hut to cttie^e defendant to be occupator terr.v, has 
been holden to bo equivalent, for that implies that he is w6- 
ditns*. 

It is not necessary for tlic plaintiff tor act forth the title 
of the defendant* ; alleging generally, that he was occupier, 
without sack ing how or what interest he had, will be mifft- 
cicrd. 


Pleading?. 

Nil stebet is the general issue usually pleaded to this ac- 
tion*, but it. has been holden, that nut guilty* is also a good 
plea. . '/* 

A discharge by a real composition must be pleaded spe- 
cially \ 

that the plaintiff sowed the com, and sold it to tbe 
defendant, is not h good pica, Iwcausc such sale will not ex- 
ruse Vie payment of tithes 11 . 

The statute oflimitntions (21 Jftc. 1 . c. 10.) cannot be; plead- 
ed to this action 1 , for that stature, n. 0., is confined inactions 
of debt grounded upon friending or contract, without speci- 
alty, and to debt for arrears of rent.. But by stat, 63 tieo. 3. 
c. 1*27. s. *• No action shall be brought for the recovery 
of any penalty for the not setting out tithes, nor any suitl)|tt<- 
tuted in any Court of Lquily, or in am Ecclesiastical Court, 
to recover t he value of any tithes, unless such action shall be 
brought or such suit commenced within six years from the 
lime when such tltlus became due/* 


V.eidtnce. 

Long possession, acquiesced in by the defendant*, is primd 
Jane evidence of the rector's title against defendant, and su- 

c TUiillip* x. Kellie, l!ar«lr. 174. It WnyU r Ewer, d l$J. CVo. 

ft Mafrti, of. pi Jim\ rjfti.S. C. 

»• llAirtfry v. T*i«*it f H At». 9W. *» t Talory v. JsrUon, Cw. Cif, 113. w- 

f John* v. C'artHN Cm. Rtijr . 6al. a c«in*n»©4 iaCochrMiv.VVriby, ftlloU. 
lu*t. 6»I a* P. W«/rtlrv v. Ilrrpiag* U40, -i 

TiWin, €ff». Zkz. CUampcnjo® r. ktkyt. 4».p1 «.i. *!«» Chapman 

Htll, 'Mo**, <| 14 . * v. 47 (i. J. ^sHce^Airm. 

S I Sjtv. ms. HU. *«»c! r. A lift, Se#v«.T. 

9 Wj.lGwni, &bo< 
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If Che necessity «of praying imUituUoj^f m<rneu«i,-a, 
n a £ thirty-nine stftioje* (14). 

•V^be pfoiptiff declared^* former of the recfotyof Frfsten, 
ijy t Sussex®, and p rover! himself lessee of L S., who wafr 
lesaee Ip the tteeo ami chapter of ChtcheatOr^ to whom the 
fcfftory belonged* aud produced the lease from r J. S,, but did 
not produce theltease from the dean and chapter to J. 8.; 
bqweyer, upon peoving that he received tithe of Others, a a 
fiercer, it was hoiden sufficient. 

So where the plaintiff*, being farmer under the dean and 
chapter of Canterboiy, proved that* he had receit e<b tithes 
for fcomc years as such, it was holden sufficient, without 
producing any lease. 

The plaintiff declared on a , lease made to him Jbjr sis. 
years by the parson 0 , tf the parson should so long l^e and 
< i ohtinmpMej§$n there. jPbe juiy found the lease for six years, 
if the^radfl^buld so long live, t but the words “ if fye con- 
were not in the lease. The \aiumc was 
hotdefi^O be immaterial, 1st, foi the additional worife in the 
declaration, “ tf he should so Ions continue parsorf” are only 
What the law implies ; 2dly, because the lease is not the 
ground of the action, nor is the declaration founded upon the 
lease, bat upon the carry ing*Hway the tithes. 

> Yli^Mfe^h | t >o n stated >, that “ the tithe * of turnips were 
jntflfen paid, and tcerc oj right *dne and payable within 

flirty ycaii rust btfou the making the slat. Edw. b." The 
** 

mttfavln v BaUty, Bull N P ns o Wlinler? lleyloti, Ciu Jar 3 J# 
0? Ftmbmoq, C J Suuu Am p Htilewellir I nupet, Immi i\ isoo 

9 Hot 6 *. Pul JS it 173 

a fitrtrlllfc ▼ C.ibhs, Ball N P iss 


(14) 44 In penal action* on slat 2 & 3 Ed. 0. it hns always Iwen 
hoiden sufficient proof again** the defendant, that the party smug 
is in the «fct tit receiving the tithes from defendant.” P«-r Lord 
KWiyeo,C. 3. in Kndford t\*t v. MMntosli, J T. 11. 632 uhtre it 
was bolijen, that m an at turn for pt nohies on the statute, lay 1 fig a tax 
on post bones, brought by the Farmer of the tax, it is not net* ssary 
for tin plaintiff to give in evidence ins appointment by the lords 
commissioners of the treasury, or the comnu&ioners of the stamp 
duties ajt(hpmed by tbeffi. Proof that the defendant has account- 
's* 1 mu, an farmer, for tlie duties, w sufficient. A lay unpro* 

piplkp entitled to allthe favourable presumptions to wbicll a? 
rcohsQW co tided, ^oth with respect to time and exemptions, 
consequently, it In. prove himself pg 

without proving the receipt of utf$* # »i£biit time jof .iuep#rs* 
Whieldon v. Haney, If, 9T*. 2 . Scare. 3 U*m 951. 




mm?. m 

♦ecoud count contained a similar averment, as to the tithes of 
w Ut wa AftAMPtWdidt for the pi&ihtif, it was nioycdfofrf 
it aside, on the ground that the averments were not, ana 
cou)d-npti b^pW>*ed, inasmuch ss turnips and potatoes wire 
not cultivated before the ttatotagf Kdw. G But tHb’Vdurt* 
said, that the true construction otthe stat Kdw.* ft, wall, that 
if thu lands chained were Subject to the payment of fftb# 
within the period mentioned in the statute, slat was shffUftent 
to prove the allegation m declarations of this kind, and to 
port the plmntitr s action ; that if it were clear that nothing' 
but wheat had evt r been sown upon tbia land, stiU that would 
not preclude the tithe of other, tithable produce front befog 
taken, fcn dihat as no evidence liad licen offered at the truth 
to pi.ivc that turnips and potatoes were not cultivated peep 
\ luusly to tlie stat. Ktlw. 6 . they Could make no such pie- , 
Kumpuon apwinst the ju.*icfe of the calei' even though' such a 
feet might lie asserted by persons who hail written ugpn the 
subject. They added, that whatever blight be thp CMe with, 
respect 40 potatoes, their own information led Wtftyievfc 
that turnips were in cultivation, in this country, before thq 
«tat. of K<l\v. O'. 

The defendant, upon the general issue, may prove*, tbtt 
he duly m t forth hia tithes, but if he afterward* carried them 
away, sue h <U fenc c w ill not avail him ; so if he #£il hi* <WH 
pu\atel> to another, ami after selling it ita that maprar 9 CHt* 
and carries it uivay, ti»e action lies against the 
the aam« law n r , whole the owner of the land privity 
sells ins corn to another, who pnvatily cuts and carries it' 
aw ay . 

Defendant, tinder the general issue of nil debet 1 , tnay j§Sm 
m eudencea modus, or customary payment, and thereby de- 
teat the plaint til's action. 

The rankness of a modus is a question of fact, and not of 
law, and cau he determined by a jury only*. * 

If two farmers of tithe sue, ami the defendant ‘pU&d* nil 
debet, and upon trial pro\cs an agreement w/th one jpf litem, 
only, this shall bind his companion*. „ * 


Verdict. 


% 

r 


If tbs verdict be given for the pltmtiB *, it is incumbent bp 

* 4, 


1 8*o#«l s«. 

CUrnmv tiirMi Ovrscl Lrot Am. 
HlS cmm’W«nl l f*.3r 30«n.^i, 
B fr & r d y. SwbHfell, *4, ifo Q $ 


»*«<* f Gwm lviv. T 
yv«lty,1« VO O. a. Sc Ms 
HIM* * 

*Dt V \ 


t 
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tbe juiy to find how foqch of ihe debt demanded by tbe de- 
dnmtkm * ' due to tfc&fteiatifi; which it to te done tqr’ tre- 
bling the value of the' tithe subtracted. " „ 


The plaintiff sliall recover iccorjlmg to the verdict* ; 
hence, where, in tbe statement of the treble value of tbu 
titbe. fhere was error in the calculation, and* fire plaintiff de- 
manded less thap he was entitfctf to; on motion m arrest of 
judgment after verdict, an exception was taken, on tbe ground 
that tbe piaintifT, having demanded less than was due, ought 
tfH have acknowledged satisfaction for the residue; but the 
court overruled tbd abjection, obsqrving that the demand in 
this cose waa not for any aum certain , as in an action gtouudcd 
op a specialty, but only forsan^cli as should be ^ven by the 
dry, Ute plaintiff;, hepjaeotitW to rccover*not accoplnig to 
demand, but ac<$rBs3(}4£ the venhet. , 


■« 


It Whs found by a aperiai verdict*, that the abbot of A» 
was sefMfadbe of cHatAland, and tint he mid his prede^ 
ceMOfMI>IM|^ihre land discharged of tithe, and thaidietwid 
gtimte^the tend to All Koula Collide ; it was holrien, that 
the prescription was personal to the abbot, aml^lul not ran 
with tbe land, and that it could not be intended to bo a dis- 
cboige by a ical romjiosilion, it not being so pleaded, nor 
found by tlie jury to lie so. 

. » « Id, W artion on tins statute against several defendants, 
upeeWT-defre*/ pleaded, the jury* found fur the plaintiff'* 
against one^ defendant only, and as totheotheis nit dtfwnt ; 
upon motion in arrest of judgment, liecausc it was an action 
otulebt founded on a contract whic h is < nt ire, the court held, 
thgt Uie action was founded on a tort, and not on a contract ; 
nrtjgwity would have boon a good plea, and therefore a ver- 
dict may be given against ouo of the defendants, and for the 
others, as in actions upon torts* 


An action on this statute, being brought by the party 
grieved for the purpose of tty mg a right, and being more be- 
neficial to tbe defendant, than to be carried into the spiritual 
„ court, re not considered A a penal action brought by»a com- 
mon ipfonwer. CoiwHpjcntly, a new trial will hi* m anted, 
wlpadU is dear that the verdict lias bwn given for the defen- 
dant against the w eigh^ of evidence*; although, inpeinjnc- 


y* IVtplwrtoii v BWUon, Cro. Jme 49s 
StoAn. *4 S. i\ 

| Nlst. AUtlnftOU, I I *€?< ill. - 
• r. Hfttiiork, CarlU 361. **- 

co|uM la ftisolTiNln t 


aR,u,no.i Mirnnhv t» 
Barnard t. 1k*thn& ft B 4 »(, V}9. 
b r u U.a> 16 

* Powru,S Test f$ 7 . Srfp. 
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tioi!!, the courts will not permit * verdict to be disturbed otv 
this grounds 

Cwliv 

As to the poets, see the remarks on the second section, 
ante, p, 1198. end post. under tit. Judgment. 

Judgment. 

This being sn action for the recoveiy of s tableau** of 
the tithes* in a case where the single value was Hot feeite- 
rable at common law, did not fall within the M&& Of Gfett* 
cester (15ft the plaintiff* therefore, was not intitled tp recfr? 
ver costs under that statute conseoueaDy the judgment mv 
merly was only for the debt 4 found bf the jury find if {life 
jury upon tin' trial Imd given costs and damage it was iti- 
V uuibent on die plaintiff ip enter aTetmttitur, and tskfe judg* 
roent for the debt only *; but an alteration lias bfeMtnsd* tn 
tins respect by fetal. 8 Sc 9 -W. 0. c. 11. which apt ante, 
p. 1198. , 

If judgment be for the plaintiff by nit dint, nou s nm infor- 
mal us. or upon demurrer*, the judgment may lie entered for 
the whole debt demanded by the declaration, » * 

So if the issue be on a collateral matter*, as on *hfe|Ntstt>in 
of tithing or discharge by statute, which is dfotuid against 
the defendant, ami the defendant hath not taken t$»* rSttttt by 
piotcstatiou, lie shall pay the value expressed by the plaintiff 
in lus declaration; for by the < ollatcral matter pLcadedm bar, 
the declaration is confessed in the whole. 

if the action be brought against two or more defendants 1 , 
and a verdict in given against one or two only of the defend* 
'intfe, plaintiff is intitled to judgment against those, although 
there be a verdict for the other defendants. 

It is expressly provided, that the statute of jeofails, 18 and 

17 Cur. 2. <\ 8., shall extend to this action. 

* * 

c Brook* q t % Middleton, lo Etitl, f Dcfge, 404 , 

yS# X CuM< rdmi.N cot#, cited in Ysk. is/, 

d Co r®t 1 02. * «detl h lion lew BiviSksI, AkjuMNf 

o feecIHgg V Pfttket^ Cr0.ittr.7t), \ MyU«. Jif, 31* 

wWr<* Itiik mode **1 adopted * flcrVodift * 

44 Whete a statute spies damage* by cettirw, there the 
pkrinlMt fel«dl recover no costs: the iciuon is, btr&ti*? dsnslgm 
being given out of VQurwe, and where tb~ con.-uion IftWifocs not 
gts* thnu, and fbc statute being therefore mUodactiyS of anew 
htt, the plaintiff ihtlf recover the Statute 4p|Ki!iiU hms to r<ar 
< ov autf n^ n^re ' V A% Horde, 
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}.^ Hu? General issue, tut d what may he ghm in 
' * 0eutenre under it. 
f . Accord and Satisfaction. 

3* The .Common Bur, or Liberum Tenementum* 
Estoppel * 
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of Way. 

: of Amends 



I. Snnhai Cases ' an Action of Trespass map be mam* 
Mined. 
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HI tend of ^ery owner or occupier is endoaul and set 
— tlwt of his neighbour, either by a visible and 
St, M one field is separated from another by a 
. Ac. or by an ideal invisible boundary, existing 
only in the contemplation of law, as when ^he land of one 
mao acboras to that of another in the same open or common 
field. Hence evciy unwarrantable entry upon the land of 
another is termed a trespass by betaking tns close. 

, The form of action which .the law has praeesibed tor Kit* 
Hp»y wan a ction of tjpa jfl y w it *mj*ji*ure thesnm Jre- 
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£■?>, iu .which the plaintiff may recover a compensation in 
damages for the'injury sustained. 

Although the words of the writ arc quare clausum fregit, 
yet it has been adjudged, in many instances where the 
plaintiff had not an interest in the soil, but an interest in the 
prolits only, that trespass may be maintained, and this form 
pursued. Hence it was holden*, that the grantee or patentee 
of the king de herhagio foreshe, might maintain trespass 
against any person who consumed or destroyed the grass, and 
that the writ should be quare clausum fregit. So where 
plaintiff is in titled to the vesture of land*, that j*» eoru* grass, 
underwood*, and the like. So where plaintiff had an excite 
sive(l) right of cutting turves in a moss: although the 
manor in which the moss was situate belonged to another*. » 

So if it is agreed between J. S.® ami the owner of the soil, 
that J. S. shall plough and sow the ground, and that in con- 
sideration thereof, J. S. shall give the owner of the soil half 
the crop, J. S. may maintain trespass for treading down the 
corn (2). So if a meadow Ik; divided annually among cer- 
tain iieraoiis by lot, then after the several portion of each 
person is allotted, each is capable of maintaining an action of 
trespass if tune r las am fregit; for each has an exclusive in- 
terest for the time*. 

Where trees are excepted in a lease, the la n<t:05 which 
they grow is necessarily excepted uls<»; consequently if the 

« l>vrr, *S5. b. pi. 4«. «* Wet*h v 11*11, par Powril, J. *1 

b i i»»t. 4 . b Wells, 17«)0, s*lk. MSS. Bull. N, 1 * 

c: Muor, pi 4K.I. MV 

tl Wilson v. JMackn th, :i Bun- im. f See Cro. Eli*. 421. 


(1) “ To maintain trequiss it is essential that the plaintiff should 
Imvc exclusive possession at the time of the injury committed. 
Hence trespass will not lie lor entering into a pew i*r seat in a 
church, because the plaintiff has not the exclusive pn**e**inn, the 
j»o*ft£*sion of the church being in the parson. M Per Hullrr, J. 

I T, H. 430. The proper form of action for this injury it an actiaq^. 
of trespass on the case; to support which* tile plaintiff 
a rights either by a faculty or by prescription, which supposes 
faculty having been formerly granted. 

(2) In such case the owner is not jointly concerned in the grow* 
ing com, but is to. have half after it is reaped* by way of rent* 
which may he of other things than money: although, in I lust, 

1 Vi, it is said, it cannot W of the profits themselves. Hut that, 

it seems, must btuadersteod of the natural profits Bi?H. N . t\ 85. 

vol. |i. o o 
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.tenant cut down the tree*, the landlord may maintain trespass 
for breaking hit close and cutting down the trees*. 

Where two adjacent field* are separated by a hedge and 
ditch, the hedge prhna Jade belong* to the owner of the 
held, in which the ditch is not. If there are two ditches, 
one on each ude of the hedge, then the ownership of the 
hedge must be ascertained by proving acts of ownership 11 . 
The rule about ditching is tins': a person, making a ditch, 
owinot cut into his neighbour’s soil, out usually he cuts it to 
"the very extremity of hi* own land : he is of course bound to 
threw the soil which he digs out, upon hi* own land, and 
often, if lie likes it, he plants a hedge on the top of it; there- 
fpre, if he afterwards cuts beyond the edge of the ditch, 
which is the extremity of his land, he cuts into his neigh- 
bour's land, and is a trespasser: no rule about four foot and 
•eight fegt, bp* any thing to do with it (3). He may cut the 
thing as dwell Wider as ne will, if he enlarges it iuto his own 
land. * ' • 

The plaintiff, on the 6th of June, 180 l k , agreed with the 
defendant for the purchase of a standing crop of mowing 
grass, then growing in a close of defendant's. The gras* 
wa* to lie mowed, and made into hay, by the plumtitf; but 
time at whigb the mowing was to begin was not lixed. 
( . close was retained by the defendant. Be- 

fore 'tbp tdamtffi- had done any act towards cariying the 
'agrefemtenr into effect, the defendant refused to complete 
l tie agreement, anil sold the grass to another person, whom 
he directed to cut and carry away the same. Trespass tjimre 
clausum fregit was brought, stating in the declaration that 
the close was in the jKissession of the plaintiff. Lord Kl- 
leti borough, C. J. said, that a* the plaiutitf appeared to have 
been intitled (if intitled at all under the agreement stated) 
to the exclusive enjoyment of the crop growing on the hmd, 
during the proper period of its full growth, and until it 
was cut and carried away, lie might, in respect of such ex- 
elusive right, maintain lies pass against any person doing the 




Is*. Rock, Homers*! Sham. Ass. 
po. o. per 1 ‘robyo, J MSS. 
B*yley, J. In Guy ▼. West, So- 
merset Sunn. Ass. IS us. 


i Pvr Lowrcncc, J . in NWte# r Miller, 
.1 Tsout. Us 

It Crosby r. Wadsworth, 6 Esat, 602. 


(3) It had been contended, that the party to whom the hediro 
and ililch belonged, was ea t i tl ed at common law to lmv« a width 
ol* t ight feet, as the reasonable width lor the base of his bank uud 
flat area of his ditch together. 
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acts complained of, according.to the authority of X Inst 4. b. 
Fitz. Abr. Ties. 149., and Bro. Abr. Tres. 573., and Wilson 
v. Mackreth, 3 Burr. 1856. But the court were of opinion, 
that, as the agreement was by parol, it was competently dis- 
charged by parol while it remained executory, and that on 
this ground the plaintiff was not intitled to recover. 

The action of trespass* quart clausum frt'git is a local ac- 
tion. Hence, where trespass was brought for entering the 
plaintiff's house in Canada, it was holden that the action 
could not be maintained; Buller, J. observing, **it is HOW 
too late for us to inquire whether it were wise or politic to 
make a distinction between transitory and local actions; it ia 
sufficient for die courts, that the law has settled the distinct 
cion, and that an action quore clausum fregit is local* We 
may try actions licfe, which are in their nature transitory, 
though arising out of a transaction abroad, but QOt such as 
are in their nature local” '* 4 \ 

The action of trespass vi et armis is termed fi possessory 
action, to distinguish it from those actions ill which the 
plaintiff mu9t shew a title. Being founded on an injuiy to 
the possession, it is essential that the plaintiff should be in 
the possession of the close at the time when the iqjuiy is 
committed; hut as against a stranger or wrong doer. It is im- 
material whether such possession lie founded on a^good 
title or not* liven a tortious possession will support tres- 
pass against a wrong doer. 

The plaintiff declared in trespass upon his possession*; de- 
fendant made title, and gave colour to the plaintiff; plaintiff 
replied dt injuria sud propria , and traversed the title set out 
by the defendant; and ufiou demurrer, on the authority of 
iiosliu v. Williams, P. 5 (Jeo. 1., the court held this a good 
replication; for it lays the defendant's title opt of the case, 
and then it stands upon the plaiutiff's }>ossession, which is 
enough against a toroug doer , and the plaiutiff uccd not reply 
a title. 

In like manner it was holden*, that plaintiff, in possession 
of glebe land under a lease, void by stat. 13 Kir z. c. 50. tyr 
reason of the rector's non-residence, might main tain trespass 
against a wrongdoer (4). 

t DwiImq ¥. Matthews and another, n Cary v. Holt, Sir. 139*. 11 Eoftt, 

4 I', ft 503. 70 It. 

in See Pvut v. Oliver, Cro. Jac. 129. o Graham v. Peat, I Caat, 344 . - 


(4) But in auch case, * rector may recover in ejectment against 
hi* lessee. Frogmorton v. Scott, a East, 467. 

oof 
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If a man be disseized, after his re-entry he may havean action 
of trespass against the disseizor for any trespass done by him 
after tne disseizin'; for by his re-entry his possession is re- 
stored ab initio . 

By the common law, he that agrees to a trespass after it is 
dene, is no trespasser, unless the trespass is done to his use or 
for his benefit, and then his agreement subsequent amounts to 
a command : for in this case, omnis ratihabitio rctrotrahitur 
1 1 mandate aquiparatur. 

Although every person has of common right a liberty of 
coming into a public market for the purpose of buying and 
selling*, yet be has not of common right a liberty of placing 
a stall there, but he must acquire ftich liberty by a compen- 
sation, which is called stallage. Hence trespass may Ik* 
maintained by the owner of the soil against a person who un- 
lawfully places a stall in the market 

The authority of the preceding case was recognised in the 
Mayor, &c. of Norwich v. Swann, * Bl. R. 1117. where it 
was holder), that trespass would lie for setting tables in a 
market place for the sale of goods without leave of the owner 
of the soil. 

The lord or owner of the soil may maintain trespass against 
a commoner*, who is guilty of an entiy on the common, for 
the purpose of chasing the conies there ; for the commoner 
can justify an entry merely for the purpose of using his 
common. 

Tenants in common ought to join in trespass quart clausum 
frtffit, for if one tenant in common bring trespass qu, rl.fr , 
without his companion, it may he pleaded in abatement*. 

In trespass ci et urmis for taking and carrying away goods, 
it is not essentially necessary that the plaintiff should, at the 
time when the act was clone which constitutes the trespass, 
have the actual possession of the thing which is the subject 
matter of the trespass ; it is sufficient, if he has a con- 
structive possession in respect of the right being actually 
iMtfed in (urn. Hence 1 , if a lord he ihtitled to a waif and 
esfray within his manor, he tnay before seizure maintain tres- 
pass against a stranger who shall take away the waif or 
estray ; for the right is in the lord, and a constructive posses- 
sion, in respect of the thing l>ei ng within the manor of which 
he is lord. So an executor* has the right immediately on 

p « Rftl. A Ur. 554. p*. $. • Corny iw* Dix. AUUamt (E. in.) 

<| Mayor, See. of riortluMopto* t. I P. N. B.9i \ 

Ward, a Su. 19*9. 1 Wllo. »t>7> u Fitkrr », Yvanf, | Bobir. 9 C«. 

9 Kidttffai v. Grjtocll, Cro. Jtc 195. 
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the death of the testator, and this right draws after it a coo- 

* structure possession from the time of the death of the testator. 

If a man gives me his goods*, which are at York, and be* 
fore I have possession a stranger take them, yet 1 shall have 
trespass ; because by the gift the property is in me, to which 
the law annexes possession. 

The owner of a piece of land granted liberty to A,? and 
his heirs to build a bridge on his land, and A. covenanted to 
build a bridge for public use, to keen it in repair, and not to 
demand toll. The bridge was built py A. of materials pur- 
chased at his expense; part of the materials of the bndge 
having been taken away by a wrong-doer, it was holden, that 
tiie public had only a licence to nmke use of the materials 
while they formed part of the bridge for the purpose of pas- 
sage; ami when they ceased to he part of the bridge, A.’t 
original property in them reverted to him, discharged of the 
right of user by the public, and consequently 4hat A. might 
maintain trespass for the usportavit against the wrong doer. 

In like manner, if the owner of land builds houses*, and 
marks out a street, and assigns part of the land as a public 
highway ; this will not be considered as a transfer of the ab- 
solute projKTty in the soil, so as to prevent the owner from 
maintaining trespass for an iujuiy to the soil, f, g. for placing 
the end of a bridge thereon. 

An action of trespass lies#gainst any person who gleans 
oil another’s ground after harvest*; for a right to gleau cannot 
Ik* claimed by any person ai common law. Neither have the 
poor of a parish legally settled such right. 

In trespass for taking and carrying away a dead hare*, it 
appeared in evidence that the plaintiff, a farmer, being out 
hunting with hounds of which he had in part the manage- 
ment, and actually had such management at the time, though 
the hounds belonged to other |>ersons, the hounds put up a 
hare in a third person’s ground, ami followed her into a field 
of the defendant, w here, being quite spent, she run between 
the legs of a labourer who was accidentally there, where one 
of the dogs caught her, and she was taken up alive by the la- 
bourer, from whom the defendant immediately afterwards 
took the hare and killed her. Shortly after the plaint iff came 
up, and claimed to have the hare as his own : but the de- 
fendant refused to give it up, and questioned the right of the 

* Bro. Abr. Tmpua, pt 90S. Longbboroogb, C J., Heath, J , mid 

y Harmon ?. Parker, ti East, 154. Wltaon, J.; Uicrentiaotc Gould, i. 

* Lade v. Shepherd, Str. 1 004. 1 II. Bt. 51. 

* Steel w. Houghton tad Wi fie, per U b Churchward ▼. Studdy, u Bast, 1 49 
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plaintiff to be where he then was. The labourer sftore th&t 
When lie took the hare from the dogs, he did not mean to take 
it for his own use, but in aid of the hunters. The case of 
Button v. Moody* was referred to, where it was said by 
Holt, C. J. f that “ if A. start a hare in the ground of B. , and 
hunt and kill it there, the property continues all the while in 
B» ; but if A. start a bare in the ground of B.* and hunt it into 
the ground of C., and kill it there* the property is in A., the 
hunter ; but A. is liable to an action ot trespass for hunting 
in the grounds as well of B. as of C. M And Chambre, J* 
thought that this evidence sufficiently established the plain- 
tiff's projierty in the bare ; and the jury found a verdict fpr 
the plaintiff, with forty shillings damages. The court of B. R. 
afterwards concurred in his opinion, Lord Ellenborough, C. J« 
observing, “ that he did not understand at the time when the 
rule was granted, that the plaintiff, through the agency of his 
dogs, had reduced the hare into his possession; that makes 
an end of the question. Even though the labourer had first 
taken hold of it before it was actually caught by the plain- 
tiff’s dogs; yet it now appears that he took it for the benefit 
of the hunters, as an associate of them, which is the same as 
if it had been taken by one of the dogs. If indeed he had 
taken it up for the defemlant, before it was caught by the 
dogs, that would have been different ; or even if he had taken 
it as an indifferent person, in the nature of a stakeholder.*' 


II. Where Treejxres cannot be mainlainitL 

Ir the entiy lie warranted by law', it is not a trespass 
Such is an entry to demand rent due for the enjoyment of 
the loud, to take ami carry olf tithes after they have been set 
forth, or to distrain for rent arrear or damage” feasant. So a 
person may justify the following a fox with hounds over the 
grounds of another, if there be not any further injury com* 
milted thau is absolutely necessary for the killing the fox 4 , 
but a person may not enter the grounds of another merely for 
the sport and diversion of the chase*. 

One tenant iu common cannot bring an action of trespass 


e I La. Kaym. 950 . tod 9 Salk. 556. 9 Chilly, dome, 1 wi . And te« the 

4 Ovudnv.Fdibta, 1 T .it. 54. remarks there of the C. J. on don* 

t Earl of Ease* t, Capri, Hertford dry ». tritium. 

Stun. Am. itoo Ld. Eltenb. C.J., 
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against his co-tenant, because each of them may enter and 
occupy in common. See. per my et per tout, the lands and te% 
Dements which they hold in common f . 

So if from the finding of the jury it appear to be a tenancy 
in commons ; judgment shall be given for defendant, although 
the issue be found against him. 

Bargainee cannot maintain trespass before entry and actual 
poa>ession b . 

If A. make a lease for years 1 , excepting the trees, and Iiad 
afterwards an intention to sell them, the Taw gives the lessolr, 
and those who would buy, power as incident to the cxceptiotf 
to enter and shew the trees to those who would buy them, fcf 
without sight none would buy, and without entry none could 
see. 

The plaintiff was the landlord of a bouse*, which he let 
to A. ready furnished, and the lease contained a schedule of 
the furniture. An execution issued against A. under which 
defendant, as sheriff, seized part of the furniture, although 
notice was given to the officer that it w'us the property of 
plaintiff; plaintiff brought trespass. Adjudged per cur. that 
it would not lie. 

Trespass will not lie by the assignees of a bankrupt against 
a sheriff 1 for tilling the goods of a bankrupt in execution, 
siller an act of bankruptcy, ami before the issuing of the 
commission, notwithstanding he sella them after the issuing 
of the commission, and after a provisional assignment* ana 
notice from the provisional assignee not to sell. 

If a ship he seized as forfeited under the navigation act*, 
1*2 Car. 2. c. 18. by a governor of a foreign country belonging 
to (treat Britain, the owmer cannot maintain trespass against 
the party seizing, although the latter do not proceed to con- 
demnation ; for by the forfeiture the property is divested out 
of the owner. So where a ship is bond Jide seized as a prize, 
the owner cannot* sustain an action in a court of common 
law for the seizure, though she be released without any suit 
being instituted against her, his remedy, if any, being in the 
court' of admiralty. 

Trespass cannot be maintained for taking an excessive di*» 

f Litl.Spc, Mi k Ward a. Macau ley and another, 

X Beamgton ▼. Do. Cro. Elis. i«7. 4 T. R. 4*9. 

h Admitted Lot wick ▼. Mitlou, Cro. 1 Smith r. Millet, 1 T. R. 475. 

Jac. 6«*4. m Wilkin* and other* w. Detpard, 3 T. 

i UfonCi ease, last rtvotatioo, 11 R. 113 . 

Rep. M. S. > Faith e. Peamoo, 4 Ctdp. X. P. IX 

X57 «Mar*h. 13J. 
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tress, where the distress is lawful, the whole being one entiirS 
feet 0 . Neither Will trespass lie for an irregular distress, where 
the irregularity complained of is not in itself an act of tres^ 
pass?, but consists merely in the omission of some of the 
terras required in conducting the distress, such as not procuring 
goods to be appraised before they are sold (5). 

? Neither will it lie against an officer for taking goods or 
blttle by Virtue Of a replevin*, unless a claim of property be 
made at the time when the officer comerto demand them. 

' ■ If a periOri rated to the prior, object to the rate r , e. %. be- 
feaufle it is a firoSpective rate, he ought to appeal to the next 
Sessions ; and if he do not, he cannot maintain trespass against; 
the overseers of the poor, who distrain on him for non-pay- 
tnent of the rate* <■ 

o Lynn# V. Moody, v Sir. 851. q Prr Holt, C. J. in Hallcit v. Byrt, 

|» M mlng v. Keuihl«, J Camp. N. P. Cartb. 3SI. 

C. I IS. r Currant v. Boys, 6T. R. 590. 


(5) The true construction of the provision in II G. 2. c. Ip. 
i. If), that the party may recover u compensation for the special da- 
mage which he sustains by an irregular distress, “ in an action of 
trespass* or on tba&asc?' (nee ante, p. 654,) is, that he must bring 
trespass* if the iqjury be a trespass ; and case* if it be the subject 
matter of an action on the case. The nature of the irregularity 
must determine the fprraof action. Hence for an irregularity con- 
sisting in the omission to appraise the goods before they were sold, 
the action ought to be An action on the case, But. where the 
party remained in i»ossession of the goods in the plaintiff's house 
beyond the five days, and then removed the goods; it was holdcn, 
that trespass won maintainable; Ld. Ellenhorough being of opinion, 
that the removal of the goods *ra» a distinct, subsequent, and sub- 
stantive act of trespass; mid Bay ley, J. conceiving, that although 
the party was warranted in removing the goods, yet the action 
would lie for remaining in possession beyond the five days, that, 
being a new act of trespass; and that damages might be given for 
buch continuance, although the imrty was not a trespasser during 
the five dftys. Lord Ellen borough observed, that he could not un- 
derstand the statute as giving an option to maintain trespass, where 
trespass would not lie by the rules of the common law; but as 
giving an election to bring trespass, where trespass was the proper 
remedy, and case where case. Wintcrhourn v. Morgan, B. R. 
Trin. T. 1809. MS. II East, 395. S.C. See Etherton v. Pop- 
plewell, ante, p. 655. If a sheriff continues in possession after the 
tet urn-day of the writ, that irregularity makes him a trespasser ab 
initio* but will not support the allegation of a new trespass com- 
mitted by him after the acta which he justifies under the executiou. 
Aitkcfthead v. Blades, 5 Taunt, 198, 
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HI. Of the Declaration. 

Venue.— T he action of trespass quart clausum fregit is a 
l^cal action, ami ronsecpiently the venue must be laid in tiie 
county where the land lies ; tor otherwise the plaintiff, on the 
jseucrai issue, may be nonsuited at the trial ; out trespass for 
taking goods is transitory, aiul the venue may lie laid in any 
county, subject, however, to its being changed upon an ap- 
plication to liic court, supported by the usual affidavit, if Wfpt 

laid in the county where the action arose. 

The ilw:!aration ought to allege ttie cotmiiimion rf •'"tlfSft 
fact directly and positively, and not by way of recital, a r ^» 
for that on mu'Ii a day tin* defendant broke and entered the 
plaintiff’s dose, and not for that ic/urrcr/r, an exception 
however, to the declaration for this fault, must lie made by 
special demurrer; because, though formerly in preceding* 
by bill the (’ourt of King's Bciidi used fo reverse the judg- 
ment on writ of error*, or arrest tin: judgment on motion for 
declaring with a recital, yet now the court will permit the 
plaintiff even after verdict to amend the declaration by a right 
hill, ili* ■ time of filing whereof the court wMl not inquire into*. 
In proceedings by original, an objection mi the grotmd of 
" having d«r!:m d with a recital cannot be sustained even ou 
demurrer", because the writ being set out: in the decla- 
ration, the count-part of the declaration will he aided and 
made good by the recital of the writ*. 

I hit/, . — It is not necessary to state the precise day on which 
i lie. trespass was committal ; it will be sufficient to insert any 
«viy before flu* commencement of tlie action. 

Formerly, in order to avoid the necessity of bringing se- 
v’ral acti«»u% it was usual for the plaintiff, in cases where the 
nature of the trespass permitted it (6‘), to declare with a 
I'Miiti'iuando, as a was termed, that is, that defendant on such 

day committed certain trespasses (specifying them), con- 

r Itrigv \ . Sheriff, Crv. Eli*. V)". u While v. Shaw, i VViln. 70 ;». 

t Mr. nil. | K*.\ x Wbitr: v. Shaw, <i WiU. mu. 


!t>) Treading down and consuming grass, &c. with cattle, was 
>ofiaiderefi as it trespass which lay in continuance; hut taking a 
how, kilting a dog, cutting down a tr«*e, and the like, being acts, 
-hich, when executed, could not be repeated, as they terminated 
• * pon the com minion of them, were holden not to lie in continuance. 
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tinning the said trespasses from such a day to such a day, at 
divers days and times ; and if, as was generally the case, the de- 
claration contained a charge for some acts which did not lie in 
continuance, as well as for some which did, then the continuing 
was expressly confined to those trespasses which did lie in 
continuance (7 )• This was the regular mode of declaring, 
but it frequently happened, through inadvertence, that the 
continuando was not so restrained, but was applied to all the 
trespasses by the general words transgressiones pradictas 
continuando , in which case objections qsed to be made ; but 
tfyp courts, in order to prevent judgments being arrested on 
t|||s ground, laid down a ruler, that where several trespasses 
were laid iu one declaration, some of which might be laid 
with a continuando, agd some not, and the continuando, in- 
stead of being confined to such as lay in continuance, went to 
all, the court, after verdict, would restrain the continuando by 
intendment to those trespasses which might be laid with a 
continuando. So where the declaration* charged the de- 
fendant with having taken, on a certain day, ten loads of wheat, 
ten loads of barley, and ten loads of oats, with a continuando 
of the said trespass, from the first-mentioned day to a subse- 
quent day : on writ of error, it was assigned ibr error that the 
contfnuando was improper ; hut the court being of opinion, 
that several things being alleged which might be done at se- 
veral times, although the trespass were laid on the first day, * 
yet the coutinuanuo should make distribution thereof, that 
part was done atone day, and part at another, within the time 
declared of. 

And in one case 1 , where the plaintiff, in declaring against 
defendant for several trespasses, had confined the conti- 
nuando to two trespasses, one. of which ought not to have 
been, laid with a continuando; it was Itoldcti, that although 
the plaintiff by this mode of declaring had precluded the 
court from aiding the declaration by the usual intendment, 

y Gil him v. Clayton, a Lev. 93. Brook z Butler v. fletlgrv, i Lev 9 to. 

V. UUhopp, Salk. 6:19. a 1 onlleroy ?. Aylmer, Ld. itaym. 939. 


(71 See Co. Ent. tit. Trespass, pi. 4. where the declaration stated, 
that the defendant, 011 such a day, broke the close of die plaintiff, 
and cat op, trod down, and consumed the grass there growing, with 
cattle, and continuing the said trespass §s to the eating up, treading 
down, and consuming the said grass from the day aforesaid until 
such a day, 4c c. 
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yet they would intend that the jury had not given any damages 
for the continuando (8). 

The form of declaring with a continuamlo has (alien into 
disuse, the language of the modem declarations facing “ that 
defendant, on such a day, in such a year, and on divers other 
days and times, between that day and the day of the com- 
mencement of the suit, committed several trespasses. 1 * It 
will be pi rceivtd, that the principal object of the ancient and 
modem form is the same, viz. to comprehend several tres- 
passes under one declaration. In substance, also, both form! 
am the same: but the modern form is more concise, and it lp 
attended with this further advantage, that it does not affdnp 
any scope for those nice and subtle objections, which uswftlfe 
be" raised on the difference between adk which lay in coMl^ 
nuance* and acts which did not (f>). Still, however, care must 
be taken not to allege that defendant committed a single net, 
or an act which tcmiinated in itself, on divers days and times, 
for that would be absurd*, and afford just cause tbr special de- 
murrer. ^ 

Although in trespass qnare clausum fregit the plaintiff may 
declare generally without naming the close*, yet, in trespass 
for taking goods, it has been uniformly holilcu, that the gwKla 

b $ Engltdt ? . Purser, <i Cikt, uyl. c 1)1. 10*9. 

an! r, n. (»' 


(8) It was admitted ilmi this contimuuido would have been bad 

on demurrer. So, at tlte present day, iT ii declaration charges the 
defendant with having committed one entire individual art, t*. g, 
an assault on such n day, and on divers other days and times be- 
tween that day and the conmicnn ment of the suit, the declaration 
will be bad on s|w*ei:d demurrer. English v. Pinner* 6 East, 3 95. 
recognising Miehrl) v. Neal, n j*. ; but in Mich cam', if, in- 

stead of the words 44 made an assault,*' the word “tusaulted” be 
used, then the declaration will be good; because that uiuy tueuti 
that the defendant committed so many different assaults oil the 
different days. Burgess v. Ereelnve, c 2 Ihm & Pul. 4*5, explained 
by Ellenborough, C. J. in English v. Purser. 

(9) If by continuance, as applied to thin subject, trespasser* 
without any intermission were to tie understood, it i* scarcely posti- 
blc to conceive many oris of which continuance, in rhi* strict sense, 
could justly lie predicated. Consuming and spoiling grass, &c. 
with cattle, which may >*• presumed to be levant and couchaiit ott 
the land, day ami night, is one instance, but it would be difficult 
to enumerate many more, 
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must be specified 4 , and an omission in this respect will not bd 
aided even by verdict*. 

The declaration must also state, that the land or poods 
were the plaintiff's land or goods; hence, if the wools “ of the 

E laintiff” or 44 his’* be omitted, the declaration will be bad; 
ut this omission may be aided by pleading over f . 

But in declarations for taking animals ferte natura , it must 
be stated, that the animals were either dead, tame, or con- 
fined; otherwise property in the plaintiff cannot be alleged; 
lit least such allegation will be bad on demurrer. 

^ In trespass for taking duns damns ipsius plaintiff in a ccr- 
' lull close of the plaintiff, called the park*; on general demur- 
; ter, the declaration was holdcn to be bad, because a person 
cannot have property^n deer, unless they are tame and re- 
claimed (10). 

As to the necessity of alleging the trespass ci et armis and 
ceatra pacm, sec ante, p. 30. 


IV. Of the Pleadings . 

1. Of the General Issue , and xchat may he given in Evidence 
under it. 

to general issue in this action is, not guilty . 

In trespass quart clausum fregit > the defendant may, in all 


A 5 Rfp. 94 . h, f $e« ah iittUnre of this kind ii 

r Wystt v. F,winfton,Str. <“*37. Bertie Brooke v. IMe, 1 Mf 144. 

▼. Pickering, 4 Burr. y45r*. g Mullock ▼. 3 I.cr.*i7. 


(10) John Rough being convicted on an indictment for stealing a 
pheasant*, value 4<M. of the goods and chattel* of II. S., all the 
judges, on a second conference, in Easter Term, 1779 , after much 
debate and difference of opinion, agreed that the conviction wa* 
bad ; for in caw* of larceny of animal* ferct nature, the indictment 
wvn*t shew that they were either dead, tame, or confined; otherwise 
they must be presumed to he in their original state; and that it i* 
not tttficHKit to add “of the good* and cmttd& M of such an one. 


• R**|Vt cwr, Survey beat Am. 1799. Ball. J 4 East, P. C 607 
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cases upon not guilty, give evidence of title 1 , e. g. that the 
toil and freehold was his (U), or that the right of freehold 
was in J. SL, and that defendant by his command entered, &c*. 
So a lease for years* may be given in evidence under the gene* 
ml issue, hut not a lease at will 1 , for that is like a licence 
which may be countermanded. 

By slat. 11 G. 2. c. IP. s, 21. “ Iu actions of trespass 
brought against any persons intitled to rente or services of any 
kind, their tailifl'or receiver, or other person* relating toauy 
entry by virtue of this act, or otherwise^ upon the 
chargeable with such rents or services, or to any distr$fi\ ‘jje w 
seizure, sale, or disjiosal of any good* or chattels theroujkXf*. 
the defendants may plead the general issue, and give tlio 
cial matter in evidence. M ^ 

In a case where rent living in arrvai* 1 , the tenant had re* 
moved his goods clandestinely from the demised premises, 
hut the landlord hail seized them as a distress witlitn thirty 
days, as allowed by the preceding stat, 11 (5.2. c. Ip. s. j, 
it was holdcu, that to an action of trespass brought by the 
truant against the landlord for such seizure, the defendant 
could not give the special matter in evidence upon the gene* 
ral issue by virtue of the preceding clause (s. 21); for that 
clause is confined to those cases when? the distress is made 
upon the premises demised, lu this case, the defence must 
be pleaded specially*. 

Where the defendant, or he under whom the defendant 
claims, does not claim the property and right to posoHpu 
in the soil, but a particular lienefit only, a profit a pmKgc, 
ns a right of common 0 , or an casement, os a right of way, 
(whether private or public*, is immaterial,) such claim ought 
to be pleaded specially, and cannot Ik* given in evidence ujkiii 
the general issue. 

)| t)o«l(l V. k\fliu,7 T. It. 354. Argent n Vaughan r. j Eap N. I*. (:. 

t, Dnrmtil, )» T. it. 4 «» >. JUJ. Koulr, J, 

i Ctilh. F.vnl KCOftHi^ Ity !.«»• n l-iiiiiraux *. Folberby, 4 C»nipfi. 
mice, J. in Arge*it e. Durrani, b T. 1.16. Ld. nUrnborotigh, C. J. 

K.4"&. 41 I hiftt <i*i. 1». s»:i. n 

k Brn.Cccneinl Ism*, pi. Sj p Sdrm <t w. (uurUtty, T»in. 14 U. tf. 

| U*. 1. 1). Vino, Cviileuu', Z. • pi. *)i. 


(II) When- liberum bHH'inrntiim is given in evidence under the 
general issue, «? ;*r'»nif»etei*t to the plaintiff to answer it byevtdcnr* 
of any mutter which might have beeu pleaded by way of reply U* 
the pica of liberum tenement mu. 
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Trespass for nailing trees against the plaintiff** wall*; af- 
ter not guilty pleaded, and verdict for the plaintiff, it ap- 
peared, on a ease reserved, that the plaintiff was possessed 
of a green-house, the back wall whereof adjoined to the de- 
fendant's close, and that the defendant nailed the trees grow- 
ing in his (dose, to the wall of the green-house, Which was the 
absolute property of the plaintiff, and that the defendant 
had used so to nail his trees for 30 years last past, without 
interruption; it was insisted that this long usage was a pos- 
session of the back part of the wall in the defendant, though 
tta ^roperty of tlrfWall was in the plaintiff; but it was re- 
lpolrsd» that this was no possession in the defendant, but an 
raiment only, and could not be given in evidence upon 
the gcneral'issue; for whoever claims an easement must 
plead it .specially (lS): judgment for plaintiff, Gould, J. 
adding, “ suppose the wall falls down, it being the plaintiffs 
property and fence uext to the defendant's dose, the plain- 
tiff must rebuild it, or the defendant might have an action 
agai ust him." 

In trespass for taking goods': that defendant took the 
good* as%deodand must lie specially pleaded, and cannot lie 
pi ven in evidence under the general issue. 


8. Accord and Satisfaction . 

^^cord and satisfaction, licing a good plea iii all actions 
damages only are to be recovered, is consequently a 
gAHrplea in trespass*; but. a pica of accord, without satis- 
faction, cannot be supported, lienee, in trespass for taking 
cattle, it cannot be pleaded, that it \v;is agreed “ that plaintiff' 
should hate his cauU again 1 for this is no satisfaction for 

<1 llawkins r, Wn)li<, C B. Triu. ,}G r Diyr f. Mills, Mi«Kl». Sill. P<uker, 
J -3 VViU 17 *. Iltvc Abr. lit . Tries* €\ J.Str 6l. 

!»*«*, (II) S. i\ s 9 Rep. ;s. t. 

t 1 B«U. Abr. US. Accord (A.) pi. 7 


(Id) 44 The long enjoyment in thi* cose would perhaps have been 
evident:*' of a licence to nail fruit trees to the wall, in case a licence 
had been pleaded ; hut tf this should be allowed tp be evidence of 
such an actual |H>**t'*»ioii of the wall in the defendant as to oust tlie 
plaintiff of his possession, it would tend to introduce a confusion of 
property ; for it is the constant practice in ail places for persons to 
nail fruit trees to the walls yf their neighbours.** Per Pratt, C. J. t 
S. C. Bsc. Abr. tit. Trespass, (H.) 
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the* injury dope. So where to trespass for breaking and en- 
tering the pSaintUTa close, the defendant pleaded M that in 
Easter term 1 , in the 3 1st year of the present ireign, the plain- 
tiff declared against the defendant in this cause for the several 
tn$l>osse$ above supposed by the defendant to have been 
done ; and that afterwards, and before nlea pleaded in this 
cause, lo wit, on such a day, it was agreed between the plain- 
tiff and defendant, in re$|* rt to an action then lately com- 
menced between them, which was that day settled, as fol- 
lows: that the defendant was to pay iLli. on account of the 
matter in dispute, ami the plaintiff was tPjpay the law 
and further, that wnatsoever disputes then were, or -bimMlj 
might be, iu being, touching suits or actions, to tho^dtylir 
the date of the said agreement, should cease and terminate for 
ever; and they further agreed to bind themselves lit the sum 
of iOOi, whoever should commence an action or Stfjt, in re- 
spect to any thing iu being to the then present day.^ It was 
then averred, that the present action, and the action in tin* 
agreement mentioned, were the same. On demurrer to this 
plea, it was contended, iu support of the pica, ou the autho- 
rity of an admission in Reniger v. i ogoshu*, thatUhe agree- 
ment, which is an effectual plea in bar, is fcitlur such an agree- 
ment as is executed and satisfied with a recoil) pence in fact, 
or icith a action or other remain to execute #4 an l to rccu» 
nr a recompencc ; that lu re tile parties agreed to bind them- 
selves in the penalty of 1(H)/. to abide t»y their an on! ; tliot, 
therefore, was a new remedy, which fell directly withm the 
authority cited. Hut tin* court, were of opinion that tluttpicft 
was bad, Ashhurst, J. observing, that u supposing tlu< jropo- 
sition were true, that whenever the agreement is such, for 
the breach of which an ac tion might be maintained, (it may be 
pleaded in bar,*) yet it is incumbent on the party piendii'g it, 
to shew that an action could have bivn supported on iL In 
order to found an action on this agreement, the plaintiff must 
have stated not only the agreement, but also that he tendered 
an obligation in ltK>/., ready executed to tin: defendant, and 
tint the defendant refused to execute, 6c c% but no action could 
have been sustniued on this contract, w ithout that previous 
•tep, which is not pleaded here.” 


3. The Common Bar, or Liberum Tenementum . 

Formerly in trespass in C. B. # and in proceeding by ori- 
ginal in B. R., the writ which plaintiff sued out Was & general 

n Janes ». David, II. 53 C. ft. B. B. 3 T. E ui. « PM ft, il.fc. 
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wtitofquwc r fatmhn frtgil in A* Hence ihc dectarslioii 
win general, it being a rule that the dec! a cation ought to putv 
»ue Ute writ, and could not be extended beyond it This im- 
posed a hardship on the defendant, who was compelled to 
answer a general charge?. To obviate this inronventncc, and 
to coaapel the plaintiff to ascertain with exactness the place in 
which lie alleged the trespass, a method was devised of |jer- 
mitting the defendant to plead what is railed the common bar, 
that is, to name a wrong place iti the same vill, e. g. Broom- 
fields to which plaintiff had not any Jtitie, and then to allege 
(whether falsely or not was immaterial,) that such place was 
the soil and freehold of the defendant* As the plaiutitf could 
neither entitle himself to Broomfield, nor prove a trespass 
committed in it, be was obliged to new assign the locus in 
quo; that is, to ascertain it with exactness and precision, 
cither by its name, or by metes and boundaries, or other- 
wise. , 

Thera were two other ways of pleading liberum tenemen- 
iuni, besides that before mentioned, 1st, generally, * hat the 
faetts was the soil and freehold of the defendant; 2nd, thgt 
the/ocw# was an acre of land, or a house, which was the soil 
and freehold of the defendant. 'These did not nee< ssarily in- 
duce a new assignment, because if defendant had not any free- 
hold in the vill, the plaintiff might, travel sc them with safety; 
but if defendant had a freehold in the vdl, then it became ne- 
cessary to new assign; for if plaintiff traversed the plea, it 
was sufficient for the defendant to prove that he had a fne- 
holdjiiiy where in the vdl, and that would nit die him to a 
verdict*. 

If the defendant, in his bar, mined lie* right place in v\ hioU 
the supposed trespass had been committed, a new assignment 
was unnecessary, and the plaintiff trr.er*- d the plea; or, ad- 
mitting the ‘freehold to be in the defendant, insisted on U 
lease for years, or wnno other tide under defendant 1 , or 
under a stranger, who was seized antecedently to the de- 
fendant*. 1 f the w r.t and declaration ere general, for break - 
mg mid entering several closes, and the plaintiff , upon 
the debrndanfs plea of liUjum teminentum, new assigned 
the trcsjwss, as to all the places, he could not traverse the d«> 
iVtirkint* plea; Uranse such a traverse would have de- 
pnved defendant of m» opportunity of answering the new as- 
si Munent, which he \\ .is intitled to, the new assignment being 

fe Kts| v. Cofcr, Or*. Cir. an dhsl 
fey Willts C J. (MiTfriAft tfee opt- 
Hutu of H.c eparf in Liwut'n t ;* 
W "I**, 


>. *rt WUW* % KS. 
t Sfttk ijj 

* M ‘I 
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fa tbs mm of t aew decimtioa Bat If thaMBtf 
poly «^3fe«d o«ptece, and as to the otberplMttad’ 
nutted them to be the seme u those turne d fa tbe ifa 
be night timnt the pirn M to the daces egteed woes 
Ae the plaintiff in hie new earienment tt wtd. thf& tba 
place newly assigned ' tree another and digfa pt t ntooe 
worn that named in the plea, be ' .wee 'considered ae 
waving or abandoning the treepaaa which defendant had 
justified. The defendant, therefore, could not plead t* 
the new aaaignment, that the place m ent ion e d tber e fa 
was the aame ae that named in the p l ta i wif they were -tt u 
same, the proper pice was, eel guilty ; and then if plafai 
tiff attempted to give in evidence, that the trespass was cettto- 
nutted io the niece named in the btb the court would Mott 
him; because by bia new assignment be had waved Ufa treat 
pass in that place. . 

The prolixity which was introduced by general Actor 
rations, common ban, and new assignments, called loudly 
for a remedy. At length, in the year 1054, the following 
rules were trained; 


For the avoiding the common bar end new assignment 4 , 
the declaration upon an original quare clausum feqgit msy 
mention the piece certainlyy and so prevent the nee and ne- 
cessity of the common bar. 

The like rule was adopted in the Common Pleas* at the 
same time, with respect to original writ* or bills quare clau- 
sum fregit. 

The common bar and new assignment shall be forborn, 
where the declaration contains the certgipty equivalent ton 
new assignment 7 (IS). r f 

Since these rules were made, the plea ofltbpnup teoemcn- 
turn,** a common bar for the purpofo of driving plaintiff to 
• new assignment, baa gradually fallen info diaiup () 4 ); eng 

c Cn. EH* sis. * C. B. l4S«.s. 17. 

4 B. R. If . MM. s. is. f 1. 19 . 


(IS) It must be obstn r ed, that them rules gra only nenamire, 
and not imperative ; mat is. they permit plaintiff to declare spe- 
cially on a general writ, but (f phintif cbpines to adhere to theeev 
cient esede of deriariaggenerally on a general writ, he may. Mar- 
tie v. Kestortoe, « BI.R. 1009. 

(14) In Lambert V. Stnether, Wliles, ttt, Wills*, C. J. **» 
pfostodethrafavdigmBhviw tmjmms coeld b% pleaded fa 

r t 


f op. |i. 
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as a plea for any other purpose, except for the purpose of 
compelling the plaintiff to set out hvs title spdbially on the 
record, it is not probable that it should maintain its ground 
k, since., in the late cases of Dodd v. Kyffin, 
i, and Argent v. Durrant, 8 T.R, 403., it has 
emnly adjudged, that soil and freehold in defendant 
ay in all cases be given in evidence under the general issue. 
To a pica of liberum tenementum*, where the plaintiff re- 

S lied, that the place in question was the soil and freehold of 
lie plaintiff, and, not the soil and freehold of the defendant, 

' if, was hokjeu, o» special demurrer, that the replication was 
good •, for the words, “ that it is the freehold of the plain- 
Tiff," were either ty be rejected as surplusage, or to be con- 
sidered only as inducement ; that if the plaintiff had said, 
that 4 . .was his freehold, abtque hoc that it was the freehold 
of tire defendant, it would have been plainly an induce- 
1 on]y : and yet that was exactly the same case as the 
lit, for there is not any distinction between traverses 
leoidls. * 

Where the defendant pleads liberum tenementum in L S. 
aad tbftt the defendant entered by his command, the plaintiff, 
in Via replication, may trmeiss tfie command. This point 
was solemnly adjudged in Chambers v. Donaldson, B- R. E. 
4!) G. 3., U East, tio., (notwithstanding tire case of Witbsm 
v. Barker, Yclv. 14?., and tin: dicta in Trevilian v. Pine, 
Salk. 107. and ante, tit. Replevin, n. 41) the court observing, 
that it had become a settled rule, that possession was sulfi- 
ciuut to maintain trespass against a wrong-doer, but that this 
rule would be of no avail if the command were not traver- 
sable ; for iu that case the wrong-doer might shelter himself 
under a pica of au outstanding freehold in a stranger, from 
whom he derived no authority to commit, the trespass ; 
and Bayk-y, J. added, that it was uot competent to a wrong- 
doer to call on a person in actual possession to set out his 
title. 

The plaintiff had lands abutting on one side of g public 
highway, called Shepherd's Lanc k (which was primatude 
evidence that half of the laue was his soil and freehold) 1 it 
was h olden, that he might declare generally for a trespass m 
bis close, called Shepherd’s Lane, and that it wm incumbent 
on the defendant to plead sod and freeholds in another, in 
order to drive the plaintiff to new assign the trespass oora- 
plaiued of iu the , part of the lane whieh was his exclusive 
property. 


( I nwhert * Stroolfccr, Witten, ns. I Ste.cn. t Whittier, II Cut. I 
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I. Estoppel. 

‘ I^ tn tfn station of tftgpa ns; a verdict be found on any feet 
Or title drftindfly put in issue, sutfi verdict may be pleaded 
by way of estodpw id another action between the same par* 
ties, or their privies, in respect of the same fact or title* 

* To an action of trespass for digging and getting coals out of 
a coal-mine 1 , alleged by the plaintiff to be within aud under 
his dose, called the Cotv Close ; the defendants pleaded, ami 
shewed title regularly brought down to thfau in right Of the 
wife, by fine, recovery, &c, from one Sir John Zouch, who 
in the 30tb year of Elizabeth, was seized in fee of the manor 
of 'Atftetoo, hnd of certain messuages and lands within the 
manor, by \irtucof which title they claimed all tile coals 
u.ider those land?, except such as were within ami uodpr any 
of the messuages, buildings, orchards, and grounds, which, 
at the time of a recovery, suffered m the reign of Qu ecu 
Elizabeth, were standing and being upon the said lauds aud 
tenements, and which coal mines, with the exception afore* 
said, passed under a bargain and sale from Sir John Zouch 
to certain bargainees; and the defendauts averred, that the 
coals in question were under the lands of that former owner. 
Sir 3. Zouch, and were derived by bargain amt sale to certain 
immediate bargainees, and from them to the defendant, the 
wife, ami were not within or under any of the messuages, 
'buildings, orchards, and gardens, which were the subject of 
the exception. To this plea the plaintiff replied, and ft bed, 
by way of estoppel, upon a former verdict obtained by him m 
an action of trt spaas, brought by him against one of the de- 
fendants, Ellen, the wife of the other d< iciuiant, she being 
then sole, m which he declared for the same trespass as now , 
to which the wtfr pleaded, aud derived title in the same man- 
ner as now done by her and her husband, and alleged, that 
the coal mines m question, in tin* declaration mentioned, 
were, at Hie time of making the before- mentioned bargain 
and sate, by Sir John Zouch, pared of the coal nunc* by that 
indenture bargained ami sold upon which point, via whe- 
ther the coal tniues, claimed by the plaintiff, and mentioned 
m his declaration, wvie parcel of what passed unde r Zoucn's 
bargain and sale to the persons under w limn the wile claimed, 
an issue was taken, and found for the* plaintiff, and against 
the wife. The question was, whether the defendants, tile 


i On trt m r M*rrw*o4 iixi Film bi«w;f<v 3 Kt«t .40 
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husband and wife, were estopped byitbiftlftfdMft' •odjndg- 
.ment thereupon, fan averting; in tbe> 
ti«iy u> tbft tltie tatlwn foussi again** jte wifeb tbs* the 
«o»i mines now in Question turn psarehofutbe teal, mines 
barKdincii .tttKilMtd % the bdfoiwHPCoMfQDedMeBUmt. .It 
was, Ji olden,, that the hwahsnd sad wife i w wmp nffppped, 
and,,oewsequenUy, that theidaintiff ought, le T*CPt«r. 

6„UkV¥X, 

To ati action of trespass, the defendant mayo/ecd," 'titaf'he 
comVnittul the Opposed trespass by leave of the jptewtfff. • 

.Wbete-o, person i* ficensefi tq do an acL jt frrceasfctiiy 
implied, that lie may do every thing without |(^t 
act cannot be done. 

Hence, where to trespass against A." B., .«nd C-S far 
break tngaod catering plaintiff's house, and conti ueing,,Jbw 
ten da^Sy and- telling divers goods; the defendants. pfaidwh 
that befcrothe time, when, 4c. the plaintiff lieenssd A., to 
tenter the houar, and to continue therein for the,. sale of his 
goods, by virtue of which licence A., in hit own . right, and 
B. and C., as . his servants, peaceably entered .the house by 
the door, shea open* to sell the said goods, and in and about 
the sale of goods, ncccuatihf continued in tkt taut for ted' 
days &£. concluding with a verification. On demuerer, it 
was objected, that the licence was personal to A., and, coti? 
sequentiy, it could not justify the entry of auy other peraoi^ 
and at least it ought to have appeared on the face of tb? 
,nkw k that the entry of' the other defendant* was neceamrr 
for tlie suppose* mentioned in the licence. But the umin 
overruled the objection, \V illra, C. J. observing, that unjlgg* 
wiusn could *eH goods to himself, it was absurd to contend 
that, this war a Insure to A. only to go into the bouse : aer 
aides, it was highly probable, that he might grant to ngy 
several persons with him, in order to assist in the sale; and 
JjHS is suiUeutully set forth in the plea ; for it. is alleged, ffmt 
all three Heccstariiy eunui>m,rl m the house for ten days, , to 
s ell the said goods; and il their t ontiuuance therein were ne- 
cessary, their entrance mu»t wriainlj tie so too, and was there- 
4oic«ufficiently alleged (15). 


Unmet T, Q(*m utfcrrft, WilWo, 19$ 


WJMN fouHau ofaevetal treapaaeea C0HI- 

mhtedMMiAeMWfs^ », •od'thedefMsnt pl«* a licence, 
to wttibh‘'hhO pt * H ’Wwpklrt * roiproprid absque 

tail torn At . it Is tac un fo MH ' e i f thetUi fcmhmt to shew a tioeinx- 
fbr efffefc Set of f troapte*! pnowhd bythe^ltOWUff. In sueh cage 
*r*lfc bM H bo euU lty lot tk» ^ hii fcf todOese assign? for the 
metiiun? ef'tlM OiffHoadoh hi> that tltfgtflrfeiuiant committed 
the several trespasses without a licence for each. 


Licence to euter and deeujpy land for a certain time 
ampuqts tqa lease, ^nd ou^ht to be pleaded as such". 

The 4we , ^(tt 1 niay also jgstify'an entry into the houjsfi or 
land of another under a licence in law. Such is the eptry 
into im ftfify tarehi at seasonable trmrt^ an entry to deriiana 
rent tine fbr' the enjoyment of the land', or 'to drstraih fbntht* 
rent in arrear. or to distrain cattle damage feasant Stfeti* dlSo 
la an ehtiy for Ihe* purpose of- executing (in a legal manner) 
ttw 4 hmt*te«df the fcmrt the eifkry of a remainder-man hr rt- 
»CTwOn*rto view the atate of repair, and see whether any 
waste ha* here Hokmnitterf on the estate ; the entry of at oatto- 
tnbner hVVieWtih t attle, and the like. Having atatnl'Mveml 
irtBtatfttw in WttMh'thf law permits a person to enter the house 
of knot of’Ohother, wo prooeed to inquire m what 1 earn a 
patty Mmll >!*>!<♦«> medai trespasser ab imtto ; as to whiuh the 
NtNowhrig thOtinttions must be ohafcrved t 
1 t ,1 Vfbete An entTy, bhihofity, or licence, hi given to any 
plfHofi'fly /mr, ami neAfotsrif it by die commission of actotti 
act, There lit* shall be considered as a trespasser ab itrith, i. e. 
from Uie first entry , for the' late determines fropi the subao- 
bbetif aqt, tiuWanlmo, or toHfrhat intent the original entry wag 
ttfylk ; tis. If a pdfsdn enters an inti or tavern, and Mterwanfo 
»-•> carrying away arty tlnfig, the law 
I for that purpose; nod beuniae the set 

sa trespass, he shall bh a trespasser 

TOt, m such ease, ir the party is guilty of a mere 
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the former are merely pmoml, but iWt m tkrhfW'teli tt* pd> 
son to whom the licence is given may take others with him ; ** Et 
Mint a oa me liceusc a avoir un ssfirt’ in srttt boh, mm servants 


jwhfieront le tier <M urbro sU'egwr."- The tenner hsad of 


m , f* mm. 

non-feasance, as fa the case df ait SM3 *rfe- 

fusing to pay for tfee liquor which he Rid ^nstimbd Vth*te 
lie cannot fee considered ait atr£sptoftf Ab- initio, because' a 
fjblfij re non-fefi&fcce v docs not amofertt Wfe tfaipa^. So wfeete 
bile who hap distrained "a beast damage fimtitt) 61 takPn art 
e$tray; ktU8 or works it°, he tffallbfe deemed a tfesjfefc&er db 
Uitily%\\t arefuwd to deliver ffffe betfst, on tWlflter or amende, 
feeing 4 mere non-feasance, Will not be considered Ssa trtfe- 
it§t with force ab initio. U is dear, therefore, that in Order 
to constitute a person a trespasser ab initio , die party must 
have been guilty of a subsequent act of trespass.' 

2. Where the entry, authority, or licence, to do any thing 
fs given Inf the party , there although the person to wfeom the 
authority V given may, by the commission of subsequent acts, 
be a trespasser, yfet such subsequent, acts will not affect 
tfee original entry, so as to make that which whs sanctioned 
by the authority of the party complaining, a trespass. In 
this case, therefore, the subsequent acts only will amount to 
trespasses. 


fl. Process . 

An officer cannot justify the breaking open an outward 
door or window*, in order to execute process in a civil suit; 
but if he finds the outward door open, and enters that way, 
or if the door be opened to him from within, and he enters, 
he may break open inward doors, if he finds that necessary* 
in order to execute his process. And, as it seems this rule 
holds, although the defendant be not iu the house at the time ; 
but in such case the officer must first demand admittance, and 
this demand must be pleaded (16). And the officer capnot 
justify breaking the inner doors of the hbuse of a stranger, 
upon suspicion that a defendant is there, to search for feim in 
order to arrest him on mesne process' r . 

A., on excise officer 9 , applied to the commissioners of ex- 
it Six cttrp*nt«*re cxw, • Rrp. 146- o. r JobitiOo r. L+ifb, 6T«*»t 946 . 

• Oxley e. Win*, 1 T. R. u. 1 Cooper *. Booth, B.R. T. ts G. 3 

p foxier*! Diecoorto of IUmici 4 «, on error from C. B 3 Cop. K.P.C. 

chop. ». 19. 199. in which Boetoek ». Iwadtn, 

9 Rotcliffe v. Burtoo, 3 Boo. It hi. 9 Bl. R. 919. 3 Wik 494. wax over* 
999 - r«le«i. 


( 16 ) For juttifitutfov* under pr o ces s of superior and inferior 
court*, tee ante, tit Impritontneof, p. 861— «<>4. 




c«se » the bouse of B. Tjieominm- 

wooers being satisfied with the ^oaontiblehm of his su«- 
pici** gnwwedi a warrant, empowering A. to ente* the houi^ 
of seize all run tea which should be there fouud frau- 

dulently concealed, A. accordingly entered ^s house jp the 
day time, and broke open ajpek which It l^d refused to 
open! and rujnjnogcd his goods, but did not find any ted, in 
an action of trespass brought by B. against the officer, it' was 
liolden, that upon the true construction of the stat, IQ" Geo. 1. 
c. 10. s. 13. the officer was justified, although there was botany 
tea found, or any evidence., given of tlie grounds of his sus- 
picion. 

In en action against a sheriff for breaking and entering 
plaintiff’* house, ami staying therein three weeks, the de- 
fendant pleaded a justification under process as to breaking 
and entering, and staying in the house twenty-four hours • 
The plaintiff, admitting the writ, replied de injuria sud pro- 
pri4 absque residuo causes, , The defendants proved ihejr 
justification ; but it appeared that the officer continued in tlie 
plaintiff’s house beyond twenty- four hours. Lord P.llen- 
borough was of opinion, that the plea applied to the whole 
declaration, and that if the plaintiff meant to rely u|>oti the 
excess beyond the twenty-four hours, he ought to have said 
so liy a jiew assignment. J 'he residue of the cause men- 
tioned in the plea was alone put iu issue, and the length of 
time, during which the officers remained iu th<V liotiae, ws« 
rendered immaterial. 

7. Right of Way (17). 

To trespass qu* cl, ft. the defendant may plead a right of 
way over the loent in quo, and that in the exercise of such 
right lie committed tlie trespasses complained of 

Them are four kinds of ways*; L a footway ; 2. a horse- 
way, which includes a footway ; 3. a carriageway, which in- 
cludes both horseway and footway ; 4. a driftway. 

Although a carriageway comprehends a horseway, yet it 
does not necessarily include a driftway 1 . It is said \ however, 

1 Monproitt v. Smith, 5 Camp. N * Ballard ▼. Dytoti, I Tamil. R.i?79 

r.C. 175; y Per Ctambre, J., S. C. 

o 1 Imt. SS. a. 


( 17 ) For right of common, see ante, tit. Comma n, and tit. llr> 
pWvi®fjHto» Si tm to avowty for 4*Jn*g* feasant, p. 11 17% ; For 
right of fishery, see ante, tit. Fishery, p. 774. 



4tWMf tfutfoax qf. a dnfbvty,, 

~.®brte<ways are- either public, or highway* dboaU persons, 

« privato.wpy* (18). 

' An t%ty#tfy (termed in Law French cbftnfli) if & watf$r 
*11 the mk'« taMeets to paw and' wspifc*. ' It tt 
iflo, dMhfeiting’shighway, dlthofigb the kihg dan'tfol/riliftti 
a passage for Mmhelf dna His subjects ; for the ffoepo|8i noB 
the profits gtowhig there. Ml trees, and other' thito, ala in 
the lord of the SoiL 

Where the owbet bf lend buJltfS houses upon 
a street, which be permits to be used as an h(eliwjpy > tdtppuj^i 
an absolute transfer of the property in tbe soil cgpqot be, pip* 
ttimed, yet 1 dedication of the way to the public wiw he. pre- 
sumed, so far as the public have occasion for it, for the pur- 
pose of pasting and repassing along the same: Btitfaoof of' 
abar having befen placed across the street"' at the ti«w' When 
tbe street was made, even although such bar rife# hfrve beeii 
Subsequently destroyed, will rebat the presumptiBtf df $' de- 
dication to die public ; for it must appear that the dedftfetkfo 
bpa tuadc openly, and with a deliberate purpose. 'Nt' Then; 
Unnot bo a partial dedication to' the pbbficj although there 
may he a grant of a footway only*.' Permitting the publu- 
to hare the free , use of a way ih a street in London >foe. she 
years, has been bolden sufficient evidence of s*. dereliction, 
Where no bar lias been put up*. 

a Tft» dc la I a. CMmtot Bft>. which was separated from tfir rud 
AUM’Umbiu, p». ij, iv* l|. of da start f»r oi fihrt, fduHtffc 

* Uil«v Shepherd, Mr. It 44 . }& pi which the .Ifoiief «rrf« com 

b Robrti v kblrr, feurrty Ijrtt Aafc. pitted, ami tfa tirfft pohli^l) 

ltbt, coram tUftth, J., l Cliff. M. Watched, rhliav, and lfgbt«d,1i!b<i 

J C SO* both mill b*lf Ibf bhne- 

* « C wm tWreuf paved, at the fxpeape 

d Par land Kenyon, C, J. T rant eft of 6f the mHhlANhtO b? the dtfetid- 

Ho«bv Charity * Mrrrywratbe*, antti ft ace* it m ltolden that ihia 

Middlatrx Biltingt| May itUth, 1790 it reef «« not to dedicated lo the 

11 Kaat* 576.1a W. Tote tree the public, thaftbe defendant pnthng 

r pf Mhoivtigbsagw. But where down Me tew miaht outer ti at the 

plaint ir erected a itrrrt, lead* end aA)<m»ag to (m Ua 4, and aw 

Inf out ofa highway, across ht» own it at a highway Hoodyer tr Had 

ctepey and tertaioatiae at the edge den, a Team. Ith tea fit. vrBarr, 

of Hie de feodant'a adjoining elute, 4 Camp id. „ 


(IB) 44 If ft way leads to ft market, and it a common way for all 
travclhrs, and communicates with a great rood, it it an highway ; 
but if it leads only to a church, ton prifate house/ or tillage, or to 
tirldVi^tib private war. But thit it nuttier of fact, ipa,^cb 
depend* m repOtBtfcw.'* Per Hale, C. f. Austin** me* V««t n 
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tressoas ftr entering plaintiff's dose* knif ptiffi^doWrl a 
gate. Plea, that there wasa phMie foottayomTO'/edtir 
*m fny and becauae the gate was waSogfolly erected 43nn 
tine same, the defendant pulled it down. It appeared iaqevt- 
deace, that the gate in (juvstion had beep recently PMt up in 
a place .where a similar ga^e had formerly stood, be* where, 
for the bat twelve years, -thae hat! been qoae. fa waatliare- 
upon contended, for the defendant that, trap lufbfingdhe 
gate to be down so long, and permitting the public ,tp u»eM»c 
way, without obstruction for so triany \ car*,^be pkuquff, gad 
those under whom ho claimed, must be ^iiirid^rM cut haring 
compUtely 1 dedicated the Way to the public, 'and that tye ate 
could not be replaced. The plaintiff, however 1 , had p vwjaic^, 
winch the Court of King's Bench, the following term, refusal 
toactasidfe. , ^ 

A private way ia a right uhic.li.aof or mom pcipot* haiqe 
of gotug o>er tli© land of another. This may bo .daub ml 
either by grant, prescription, custom, by esprms rosttvatma, 
as necessarily incident to a grant of buid, or by> virtue of mi 
enclosure act T , i » * 

1. Btt GrwO.~+A ■ private way may lie claimed by gritirf : 
as if A. grant thatB. shtll haven way from V. thrrtiigh'btlch 
a close (Mooging to A.! to M« So if A. covenants thar B. 
*haU enjoy such a way, it amounts to u grant*. ( ' 

Fnderthe grant* ** of 6 fret and conetitht ti&y m^htougfi. 

and mer a slip of land, leading from "to 

with liberty to make npd by muse way a, Jus. and to sum rb* 
same with carriages, ami to carry crnls, tec." the grantee has 
a right to make nuy such way as is necessary fur fhc carrying 
that commodity, e. g. a framed woggomway. 
r * Under the glrant Wf h way from A. to B.* f m, through, and 
alopg a particular way , die grantee is not jUsUlisd in •ataktitg 
a trausvenw mad acme* tha samew * « ** 

t * l ?e 

If a person has a way through a dose 1 , m a partu uferdi- 
rectum, and lie afterward* purchase* other dotes mlfofftjtig, 
he cannot extend* the way to tlidM* closes* 

in ptadtti# a rt^ht of way umW n grant, regularly there 
ought to be a profi rt of the deed ; but if the flml has- 1 6r < n 
lout* M by tune or actulent,” it may -be m staled hi tlie fdm, 
and tliat will dispense wtilt the necessity of a profert. 


c UtHbri^t t, Hfjpter, 
f SlikMM-n <Wi#l nm, 


iCMtp tt 
I T R s6* 


b S C. 

1 ijtet 901.1 so. I Jlsd I 0 S. 
^,grif|T. BtmJumo, j T. It, y 1 . 
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At common tew, the right to repair is incident to the grant 
of away*. 

A. granted to B.*, his heirs, and assigns, occupiers of cer- 
tain, houses shutting on a piece of land aborafeteven teet 
wide (which divided those houses from a house then belong- 
ing to |Ch the right of using the said piece of land as a foot 
or carriSg* trey, oud gave him *' all other powers,’ tec. inci- 
dent or necessary to the enjoyment of the way;” it was 
hoideo, that under the terms of this grant, the grantee was 
entitled to put down a flag-stone upon the piece of -land in 
front of a door opened by him out of bis house into this 
piece of land; Cbambre, J. observing, that the nature of the 
thing was material in considering the effect of the words# 
The way was granted for the occupation of a dwelling-house, 
and the grantee ought to .have every thing needful for the 
occupation of his dwelling-house, he ought, therefore, to 
have the opportunity of repairing the wav Hi such a manner, 
that it should not be wet or dirty, when ne, or his family, or 
his visitors enter. If any inconvenience had been occasioned 
to the grantor, it might make a difference ; but that was not 
the case here, nor was it to be feared that any right could 
'hereafter be set up in respect of the soil, in consequence of 
this stone having been pot down; for the precise extent of 
the road was pointed ouU. 

A person having a private way over the land of another", 
cannot, when the way is become impassable by the over- 
flowing of a river, justify going on the adjoining land, al- 
though such land, together with the land over which the way 
is, both belong to the grantor of the way (Ip). 

2. By Prescription.— A private way may also lie claimed 
by prescription*, e. g. that defendant is seised in fee of a cer- 
tain messuage, and that he, and all those whose estate he has 
in the said messuage, have, (torn time immemorial, had a foot- 
way, &c. (as the case may be) from - • • to — » 

From the words m italics, this pica is termed prescribing 

1 Vmbl. 1 Sound. an, Admitted per a Gemurd r Cooke, 9 Bo#* Is Pal, N. 

Heath oud tfctemfcrr, Jv. la « Bo#. R. 109. 

Is Pll. N. R. 109 « Taylor » Whitehead, Dong# 744. 

o Khitill'i Hair. 6i7. pl* a. #d. 9d. 

11 


(1 9) " Highways are goterhed by a different principle* They 
are for the public sendee, and if the usual truck is iufumblc, it is 
for the general good that people should be entitled to pass in 
another line,*' Per Ld« Mansfield, C> J» S, C* 
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ms a que estate. A right of way being an easement merely, 
and not an interest, it u not proper tony the way a* appen- 
dant or appurtenant *. 

If th«*$altaiiabt be a particular tenant, aa tenant for yean 
under a pawn who is entitled to a way by prescription foi 
himself and his tenants, the plea must set forth the seisin in 

fee, the prescription, and the demise from the tenant in fee to 
the defendant, in conformity to the rule- 1 of pleading, that 
wherever a particular estate is pleaded, it must be abeam and 
derived from the'fee*. 

Unity of possession of the land to which a way is appur- 
tenant b$' prescription, and of the land over which the way 
is, will extinguish the way ; for the prescription is gone, and 
the Way is against common right 1 . 

As from an adverse enjoyment of a way for twenty years, 
or upwards*, a right fay grant may be presumed, it is in many 
cases advisable to chum the way under a notWexistiug grant, 
as well as by prescription, lest proof of unity of possession, 
at some distant point of time, should destroy the title by pre- 
scription* (40}. 

A claim of a prescriptive right of way from A.*,-ovartlie 
defendant’s close unto D., is not supported by proof that a 
close « ailed t,\, over which the way ouce led, and which ad- 
joins to i>., was formerly immmm by the owuer pf close A. 
at id was by him conveyed m fee to another person, witliout 
reserving the right of way, for thereby it ap|»cars that the 
iirthi ripnve right of way does not, as claimed, extern! uuto 
D , hut stops short at C. 

Bui where in trespass gu. cl.fr.} the defendant prescribed 
for an occupation way from his own close “ unto, through, 
awl over’ the locus in quo, to and unto a certain highway, 
Ac,, it was hidden, that such plea might be sustained, though 
it appeared tiiat one out of several mlcrvcnipg closes was ill 
the |mm>m ssioii of the d« ii-ndaut himself. 

iu tiespass for brcukiug gates, atul entering plaintiffs 


p (aoillry » Frith) \ i-lr* 1 $ 9 * 

«l Still » Dallyi 1>. P. balk. ftGtf. 
Car to. 445. Lrf. Raym. 331. imif- 
fttoul affrmni on error , rrfOftinn d 
»« » Wife 

r I Roll Abr. yjl (C.t pi 9 


a Campbell a, WiJaoft, J Eut. 9 $s. 
ihrjTB 1 57. 
v Wright v. Rattray, 1 EatCa R. 
x JarktKMi v, Shiltilo, 'Inn. li C*. j 
C B iitml i East'* R. m. 


(20) S*e ante, p. 1045, ft. (11). 
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elosd^i defehdant proved a prescription to dee a way in the 
tocm in qo», for the inhabitants of Water- Eaton, and other 
towns, to go l tb Eeighfon and Woburn. Thd prescription in 
defendant^ plea was for the inhabitants d( Wateftmton only. 
Vtbhytifi.**" The proving more does notvMtWIIte ptescfip* 
tioniY dpVtadict for defendant t * 

* F.vMencc of a prescriptive right of way for &U manner of 
tkWmtftfr, 1 does not necessarily prove a right of way for all 
manner of cattle* (21). 

if. By Cu'storiti-L- A custom that every inhabitant of such 
k vill snail lwtv£ ITVtly over such land, either to church or 
to market,* irf gbcM* r bta(use it is but an casement, and not 
a profit. ( A * 

\ tithp-bwnei 1 isfctfififlerl to make use of the* road ordinarily 
used lor the ordinary occupation of the close in ishicli the 
ticta'foitnktm*, but he cannot justify cairj mg his tithes home 
by any othfer road, 'although the farmer himself may have 
used *c for the occupation of his farm b . 

4 : By 1 tiepress Reservation, — A right of way may be 
cfyifneil by express reservation s as where A. grants laud to 
aftf>ttur ( reserving to himself a way over such land. 

s Fur.jftfMify.'—i If a person having a dose, bounded on 
tviiy ay)# by lus^ovv n lumJ, grants tlie close to anotner, the 
gmuUse tludl have a May to the dose, as incident to tlie grant, 
or, as it if sometuin* termed, a May of necessity; for other- 
u. ifto he ^anuptekrive any benefit fiom the grants 

It \. has four closes lying together, and sells three of 


/ 

V RjftttfftlSl « Cm>|| «l«a »ttlM*,4Sl«Ck. 
incliftm Sum. A>» 1717 Scrj Lttrtl* 

i ft } 1 Taunt |1 970 

/' } 8 1l> >* i 


a A4mtU«d'it> GmUi Y.Srlhv, C h R. 
4bu. Sir slto 1 In* 

Li AfijUil^id, R. C 
c 9 1161 Al»r fh. pi (7 


t ’ » 

m Extint of the Usage is evidence of n ngfct only rOUstuctisu* 
Use. Hentfe of a way for earring*-* and pigs* is 
not fWffsft «gbt of way for oaett. Per tbm* judges, S, C . ; 
C^etftRfe <L6sUs. •• 1 haw 1 1 ways considered it as a matter ol 
*W«P m §**, .itoetto ou for a jurj • to find wlnrther a right 

of way for cattle is to l>e presumed from the usage proved for a 
cartway. Consequent!* , although it) certain tase* a general way 
fot cirrvu^ei gov4 } ,C>?depce, fVont which a jurv may infer a 

rights +&&***» miy .cadence; aivdtheyare to com par 
the rtasotMMsrfctcIfe tbef have for forming an opinion on either side.*' 
Per Nr J. Man^tirld, S. C. 
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Uwau to B,, reserving the middle cloae, to which A. hut not 
any wav, except through one ofthose close* which he sold, 
although he lyaenred not any, way, yet A. slurp bay* a way 
to the mi^te e k>ne,ea reserved fopim by operation oflaw*; 
and unity uf pp asa in icmwili uot«*tinguqk thisspeciea of way*, 
J. S., as a trustee, conveyed land to another, towhiqb them 
waa not any wav, except over, the- trustee's land;, it waa 
hoiden, that a right of way passed of necessity, as incid ent al 
to the grant*. * 

If A., the owner of a close over which them ia a right of 
way*, plough up the way, and assign a new way, any person 
may justify using the new way na long as it lies open; bi|t if 
A. afterwards stops up the new way ..the removal of the ob- 
struction to the uew way cannot he justified, as will appear 
from the following case : 

A., the owner .of a close situate within a cloae belonging 
to B. k , had a prescriptive right of way thiuugh B.*a cloae to 
his own : twenty-four years before action brought, B. had 
stopped up this way, and made a uew way, which had been 
used ever since, but latterly B. stopped up the new why f 
in an action brought by B. against A. for going o;cjtho 
new way, it was hoiden, that A, could not justify using this 
wav as a way of necessity, but that he should either have 
gone the old way, and ’thrown down the dncldaure, or 
brdiight an action against B. for stopping up' the old way. 
The new way w as only a way by sutterence during tha 
picas tire of both parties’, and A., by stopping it up, deter- 
mined his pleasure. 

A way of necessity exists after unity of possession of the 
close to which, an*l the dose over which, and after a subse- 
quent severance. ' 

If a person purchases dose A- with a wav of necessity 
thereto over close B , a stranger's land, and afterwards pur- 
chases close B., anti then purchases dose d, adjoining to 
close A., ami through which be may enter close A., ami then 
sells close U-, without reaeivatiop of any W#Y, Mil tljeu sells 
closes .V, and C., the purchaser of close At »h«U neyerthetess 
have the ancient way of necessity to dose A. over dascB,. 

■ Having detailed the several methods by which a 
entitle fainitfelftoa way-over the hind of another. It mify not 

a I’er ror. is Link ». Ct tne, Cro. t Hv-lsn -. frti(iM,lT. tt. SQ. / . 

J»<\ i | llors* v. WMtab*, Tdv. 14 1. 

1 1b. Sstl IMtaiMitr »: Brook, Cro.' lav. b R»tr-*Wo r. JiSsskk, Witt*,-*** 
nw. i B«C&I>S v. Csl*s,sTs*aU«». 
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be improper to subjoin a few remarks relative to the form of 
pleading a right of way, and of replying thereto. 

Pleading flight of pleading a right of way, the 

defendant oaght to shew the nature or the wbv, t. e. whe- 
ther it be a footway, iiorse-way , or carriage* otherwise 
the phpwill be bad, on demurrer 1 , for uncertainty: this 
rule allies both to public and private ways ; but in other 
respects, the form of pleadings public highway is more gene- 
ral than that of pleading a private way. 1 fence, it has been 
holdcn, that in a plea of a public highway, it is not necessary 
to state cither the places from which ami to which it leads \ 
or that such way lias existed from time immemorial 1 . It is 

sufficient to state compendiously, that it is a public highway; 
but in pleading a private way, the tehninus a quo , ami ter* 
minus ad quern, ought to be act forth". 

In replying to a plea of right of way, the plaintiff either 
admits the right, and new - assigns, e. g. extra viam , or that 
the plaintiff has used the way in a different manner than that 
to which he was entitled; or he denies the right ; and here 
it is to he observed, that in denying the right the plaintiff 
must traverse it specially, in conformity to the rules of plead- 
ing, which do not allow the general traverse de injuria sua 
propria absque tali causa to be pleaded in cases where the 
defendant insists on a right 0 ; and which rule holds as well 
where the defendant justifies by command of auother claim- 
ing the right, as where he insists on the right in himself 0 . 

To a plea claiming a right of way, the plaintiff may tra- 
verse the right, and give in evidence that the way had been 
stopped up by order of? two J. P. under the slat. 13 G. 3. 
c. 78. s. 19. and bb Geo. 3. e. 08. (22) and that defendant 

i Alban* , Breuntalt, Yrl*. 163 n Rujshbruoker. Pnwmc, 4 Leon. 16 

k llmtie t. Bardin, I II III 331. CropUe*# raw, * Ilrp. fib- 1». <po|**i 

I Atiittufeill f. Brown, it T. K- i(it. a Mouke, VV tile*, 54 

m s Leon. lo. • Corkerill v. Armairung, Wiilet, ytj. 


(22) By Stnt. 55 Geo. A. r.6'P. after rtrrit insr sec. 10. of 13 Geo. 3. 
c. 78. and that it is expedient that more public notice slum Id lie 
given of orders for diverting ami stopping up highways, and aho 
that' a' gtarter facility df appeal should be given against sorb order*, 
and that J. P. should have power to stop up unnecessary highways, 
it is enacted, that so much of the act of the 13th of the King u*. i* 
therein Wfore recited shall tic rejaaleil, amt by s. it is enacted, 
that M when it shall appear upon the view of two or more J. 1*. 
tjmt any public highway, bridleway, or foots ay, &e. may be 
diverted, so oj to make the same nearer or more evmmodio * * to r/.r 
pub'ic, and the owners of the land* through who h such m.—- i* r ■ 
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committed the trespasses complained of after the way was so 
stopped up. 

But a plaintiff could not have availed himself of such an or- 
der, under the 13 Gao. 3. c. ?S. unless it had appeared that the 
order had pursued the form prescribe^ in toe schedule to 
which the enacting part of the 19th section referred*, the 

l» Davison f. Gill, l East, 64. 


way, &c\ ist proposed to be made, slihlt consent thereto, by writing 
under tlieir hands and itnl.s, it shall be lawful, by order of such J. P, 
ut special sessions, to divert and turn, and htop Up such footway, 

and to divert, stop up, and sell such old highway, or bridleway, 
am! to purchase the ground for such new highway, ifec. hi the man* 
tier, and subject to the exceptions and conditions prescribed in the 
statute 13 Geo. 3. c. 78. with fregard to highways to be widened 
and tli vertex! ; and also when it shall appear upon the view of two 
J. P. that nuy public highway, &c. is unnecessary, they may by 
order, stop up and sell the same, subject to die conditions men- 
tioned in the 13 Geo. 3» c. "H. in regard to highways, to be widened 
and diverted ; except that the money arising from such sale shall 
be paid to the surveyors towards the repairs or the highways of the 
pumh ; —provided that in the several casts before mentioned, a 
notice in the form given in ^schedule to this net, shall be affixed 
by the side of the highway, &c. and inserted in one or more news- 
papers of the county, for three successive weeks after the making of 
such order, and a like notice shall lie affixed to the door of the 
parish church on three successive Sundays subsequent to the order, 
aud the notices having been so published, the order shall at the 
ouarter sessions next after the expiration of four weeks from the 
first duv on which such notices shall have l»een published, he 
returned to the clerk of the peace in open court, and lodged with 
him, and the said order shall ut such quarter session* las confirmed 
and inrolkd. Sect. 3. gives a power of jqqHftding to persons ag- 
grieved by such order, or by the iiirlotmrc of any road or highway, by 
virtue of any writ or! quod damnum,* to tile said qusrter sessions, 
(that is, the quartet sessions next after the expiration of four weeks 
from the first day on which the notices shall nave been published,) 
upon giving ten days notice in writiug to the surveyor and also affix- 
ing such notice to the door of the parish church. And by s» 4, if no 
appcul he made, or being muck*, such orders shall be confirmed, the 
ways may be j* topped and the proceedings shall be conclusive to all 
persons, and the new hiuhway, &c. shall b«\and continue a public 
highway, &c. but the old highway, See. shall not be inclosed until the 
new highway, 8n\ shall be completed and nuLinto ge**! condition, 
and so certified by two J. P. upon view. This certificate is to be 
returned to the clerk of the peace, and by Kim inrolkd amongst ibe 
records of tli»‘ quarter sessions next after such order shall have 
bi eu eonlirmcJ ami iurollcd. 

* Ore Rex v JmhceiofBixla, w Miuk *t»4 tdsvo, >no 
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length .apd breadth of the new road must bavebeen set out 
in rae order ; otherwise the order would have beat bad, and 
advantage itiightbavc .betaken of the defect ive collateral 
proceeding, ' •' ' - ;* , ■ " •’ * / ;;; ^ ' 

And further, as by the stune section oflljf|fnlute the 
J. PiJjBA oAly jurisdiction conferred on in a given 
cat ^ BKJfe divert an old road, so as to make it nearer 
or n^Hlomhiodious to the public, that is, by making. a 
new road (23); it was npccssary that it should appear, 
that it tfcw highway had been made in lieu of thCQld nigfc- 
way; merely widening an old highway, by the acblitiOh 
of detached pieces of land adjoining to one side of it (the 
termini a quo and ad fu'-m/aud the direction of it, remaining 
tlse same as before,) was not considered as diverting an olii 
highway, or making a nets highway within the meaning of 
that statutes, and in such oaae, although the order of the J. P. 
was regular an the face of it, stating, that a new highway- htjjr 
been made in lien of the old one, and although such order 
had been confirmed on appeal by the quarter sessions, yet it was 
competent to the defendant to prove that a new highway was 
not in feet made ; for the J. P. cannot give to themselves a 
jurisdiction in a particular case, by finding that as a feet 
which is not really the feet 

8 . Tender of Amends. 

v * -* ■ ■ 

At tlie common law’, if a person brought $n action of 
trespass for taking away his beasts, or other goods, tender of 
MifncicnfeauiejKta before action brought was uot a bar; be- 
cause the party making the tender was not the owner of tlie 
goods, as in the case a distress (21), but a trespasser to 

q Welch y, Nash, a Et»t, ft)*, St* *Uo r * lost. 107 . 

t>« Pauthitti y . Pcunyfcaihcr, z 

Taaut 03 4. 

(23) The poser to abut up roudt is given only where it 
a new road to be 'set out. l*age v. (toward, M. 23 G. 3. B. R, 
CaM. S >3. 

(24) With .respect to distresses* either for rent arrrar or damage 
feasant, the law »*♦, that if a tender is mqdc before the taking the 
distress, the taking in wrongful ; if after the taking, and tafore im- 
pounding* the detainer is wrongful, liut a tender* after impound- 
ing* copies too late. Hem e, in pleading a tender of amend* to aty 
avowry for damage feasant, it ou^lit to appear on the face of the 
plea, tliat Ok* tender was lie In re impounding. The clause in 
amt. 21 4tu\ |. c. \t\ a. 5 . hath not made any alteration in this 
re**|»ei t, lor that clause is confined to action* of tret pat* f , 

• a Inst 107. t AMcbt luxury, Latw 
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whom the law did not shew any favour. But now, by stat* 
21 Jae. 1. c. Iff. 8, j. “ In alt action# of trespass quart c7av- 
aum fregii, wherein the defendant shall disclaim in hit plea* 
to make any title or claim to the laud, and the treats* be 
bv negligence or involuntary, defendant may plead a dis- 
claimer, and that the trespass was by negligence or invo- 
luntary, and h tender of sufficient amends before action 
brought'* 

To*thi» plgai the plaintiff may reply a latitat sued out % 
v itli an intuition to declare in trespass before the tender. 


V. Costs . 

Tub statute of Gloucester having given costs in all cast's 
wliero damaged were ru-overahle, it follower I as a necessary 
consequence, that wherever the smallest damages were reco- 
vered, the plaintiff obtained his full costs. This was pro- 
ductive of so much inconvenience, by encouraging vexatious 
suits, that file interposition of the legislature was deemed 
neees'un, in t»rder to coniine the operation of the statute of 
i ilouee^tiT. For this pui|>osc it was enacted by stat. ‘2*2 &. 
~:t Car. *2. r. ih, that “ in all actions of tnspass, assault ami 
battery (2.»), and other personal actions, wherein the judge, 
at the trial of the cause, shall not find ami <*crtify under his 
hand, upon the Imck of the record, that an assault and battciy 
was proved, or that the freehold or title of tli«* land mention* «t 
m the plaintiff's declaration, was chiefly in question; the 
plaintiff, in case the jury shall find the damages to Ik? under 
the value of forty shillings, shall not recover more cost# of 
suit than the damage s so found shall amoiiLt unto." 

Notwithstanding tin- general won Is* “other personal ac- 
tions," tins stat ii tc has Inch uniformly construed to Is* con- 
fined to the two species of actions therein specially named, 
vu. trespass, and assault and battery ; and (hat the action of 
trespass is confuted to trespass y#/n#e r/uusum/regit, wlieru < 
the freehold or title to the laud may come in question. 

*■ W**tt* v. Baker, Cro Car. .fil. t Su’W. Mitliurnc v. Re*4e, 

wjn n* t. |i^ wiu.fe,c ; 


( For the «:«ua* on tliu \Liiuir ulatini' tu ••iscdt aud battery. 
Jtc |>. io. 

rti. i: 





It may be laid down as a general rule, that all actions mare 
* dldutum Jfrglti tthereirf th£ plaintiff, merely declare* for an 
'Wijtfry to the fVeihbld, *or to something growing Upon g f or 
afeted 4 to" the freehdldi tis ? breaking 'i lackatexed to plain- 
tiff's gate 7 , are within the statute. AndlpH tule holds, 
although 'the declaration charges the taking 

andvflfoj^hg away a portion of the fieehol^potided such 
takia^ Igy^carry ing away be merely a mode 6r Qualification 
„ of themninr done to the land. 


Ttfaff action of trespass quart cjan$umfregit\ it wa 
in the first count, that the defendants broke and entered the 
close of the plaintiffs ; and the grass of the plaintiffs, there 
then growing, with their feet in walking trod down, spoiled, 
aud:ooxiaiimcd f and dug up and got divers large quantities 
^^O&feurf, peat, sods, heath, stones, soil, and earth of the plain- 
(ftfm, iu and upon the place in which, &c. and took and cur- 
nfed awatj the same, and converted and disposal of the same 
to their own use. There was another count, upon a similar 
, trespass, in another close. Tiic defendants pleaded the ge- 
neral issue to the whole declaration, and two special pleas to 
the record count; and on the trial, a verdict was found for 
V the plaintiffs on the general issue with one shilling damages ; 
' and f6r the defendants on the special pleas, and tiie judgonnd 
not certified. 1 1 was lioldeji, that the plaintiffs were not enti- 
tled to any more cosU than damages, Lord Mansfield r C. J. 
observing, “ What has been called an asportavit, in this de- 
claration, is a haode qr qualification of the injury done tp the 
land. “Tbfe trespass is laid to have been committed qij the 
lahd by digging, See. ^andtfie asportavit as part of the same 
act; and on the tfialm the issue, the freehold certainly mi#ht 
have cojne in question, -This is clearly distinguishable from 
ah asportavit or personal property, where the freehold cannot 
come in question, and which, therefore, is not within the act ; 
thus, after trees are cut down, and thereby severed from ^he 
freehold, if a trespasser comes and carries tlieui away, that 
, case isnotVithin the statute, because the freehold cantobt 
come in questiou ; here it might.” 

$o where the plaintiff declares for a consequential injury, 
merely as matter of aggravation. 

, lp 4 trespass for breaking and entering a dwelling house*. 


« Hill ». B.U. 3G. i. Boll. 

N P. s». 

Hull. NP. ssu. 

f Buikrt. CbMul) 1 1 Mv 4 . 19s. 6 Via. 


1 ClcfKT. Motyntti*, 

•toTv'S'W&'itS i. 
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dud making » great uotse there* and continuing there until 
tiie plaintiff mid audtber person were compiled tpjpvc a sum 
of money ; jyr#s boldeivthat the pfwutiit war emitted to no 
niorje costa jmp fkunag&. 

In throw! ng atones V k. at the windows of 

t UiatittV*fajiMlttb »ud breaking the glass* dec. thinisinageA 
eing under 405, ami no certificate f it was bcdogji ffcrt the 

I ilaintitf was not entitled to any more costs tteMpmages ; 
tccausc tlie defendant might have given liberi^m tpHOMftum 
in evidence* and so the title to the house have come in 
question. 

In cases like tltose above-mentioned, if it dot* not appear 
either by the certificate of the judge, or by the picmdmgs*, 
(for that is considered as tantamount to ilte judge's eert^g§ii| 
tliat the freeliold or title was chieflv in question, the pldHKtT 
, fit entitled to no more costs than duitiuges, if lie loeover lass 
than -Kte. f 

In a case where a right of way was pleaded by mete# mu) 
bounds, and then? whs no issue taken thereon ; bot the rrjili- 
cation new assigned extra viam, and upon that tlum 4 was a 
verdict for plaint id under 40r.; the court held rite plaint iff 
was not entitled to full costa Cdckerill v. A Hanson, Mullock 
on costs, Set* ah*» Gregory v. Ormerod, 4 Taunt. i)f* 9 S. P. 

Beforp the stat. I Ann. c. 10. s. H. (allowing the court on 
tnorion to direct a view) there could not be# yie$v until offer 
the cause bad been brought, to trial*, whei^ if (he judge 
Thought proper, the cause was amounted to eppride the jurors 
to have a view: and thin whs enl$f$dppon the record : whence 
the court inferred that the title ihust have come in qm^Uon, 
and a view having boon granted*, was considered a» tanta- 
mount to a judge's certificate 4 . But as since the statute of 
Anti, a view ih granted of course upon the previous motion of 
cither party, and nmy be granted where the title is not in 
question, the same effect cannot any longer be attached to Jt ; 
nhd a plaintiff recovering less than 10.v. is no longer entitled 
to c osts of increase*, merely because a view lias birti laid, 
although it was granted upon the application of the de- 
fendant e . 

If it appear on the face of the declaration, that the freehold 
might have conic in question, it is Sufficient to bring the case 
wjtjim tlie statute. 

• b A 4 fcm V. T «•! . 4 KerojiWr *, Dr Id Rtyms 7 li. 

t 4 "Afert. WJ4. -Martin #»lk 00s. 

*. V»u»nc*, 1 Sjpit, 3oo. t Flint t. H»U, H U E* kit^ il 6 m<. 

I»4 

0 Q 2 
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at ..A/, aud t^i rowing down, burning, arid t<>- 
tally destroying the pontiff's hedge, r there thei* erected, he: 
whereby, tlje defendant pleaded the genial issue, arid 
justified .a^. to the throwing down the hedge^ p e^use it was 
erected on a common over which he prcs^flfe^For right of 
common, whereon issue was taken, and the de- 

fendat®ftfnd a verdict fpr the plaintiff, w{ttf r 20*i damages 
bn the geh&ral issue ; it was holden, that the facts stated in 
the special plea and found, could not be t&k£n into consider** 
ttotn to shew that tbe title to the freehold could not come in 
Question ; and as, on the declaration, the freehold might have 
come in question, and the judge did not certify, the plaintiff 
NsraS entitled to no more costs than damages. 

.jP tie' qises to which the statute does not apply are, I. 

the action is brought solely for an injury to a personal 
^lltiel*, 2. Where the action is brought fora local trespass, 
and also for a 'substantive and independent injury tx> a per- 
sonal chattel (whether in the samc h count with the local 
trOSpasb, or a different count 1 , is immaterial), and general 
damages' ar^ given; in which case, as the court will intend 
that ' part of the damages were given for the injury to the 
chattel,, as to which there cgftnot beany certificate, the case 
is as much exempted from the operation of this statute, as if 
the plaintiff had declared merely for an injury to a personal 
chattel. It may not be improper to observe, that in a case of 
this kind, the plaintiff fails in proving the injury to the 
chattel*, » and there is a verdict for tne defendant on this part 
of the declaration, the action then becomes merely an action 
for a local trespass wither the operation of the statute* 

On Writs of inquiry, in cases within this statute 1 , the 
plain Jiff’ shall have full costs, although the damages are 
uiider 40^ 

* , Where the cause originally began in an inferior court - , and 
Is removed into K. B. or C. B. the plaintiff shall have his full 
posts, although the damages are under 40r. and, there is fcqt 
■auy certificate! 

. It only nrmaius to mention another class of cases, in whipfr 
it has been Uoldeu, that wherever a special plea of justification 
is found against tbe defendant, the plaintiff is entitled to, full 
cost sir ; 

t Stead t. Gahftle, 7 Ea«\, 3<J». k Salk. .208. ' 

| Vtn r 'Plriltlpj*, Salk. ^0, KN v. I Hheldoto »- Ladgat«, C. fit T.)U G v 1. 

WliiHkr, l 4Mr. 534. ' Bull. P.P. 34ft. 

fti Auilmuu v. Burk ton, 1 Str. 19*. m Roop v. Scotch, A Mod. 37§, Arch- 
THootpauq 9 x Be iky, 1 Sir. S5t. Stoith hialiQp of CnuUth*rj r. p ulkr, LA? 

r. Ctaike, 4 Str. 1 130. ftiijm. SJ*ri. 

i Barnes v. Edgarri, 3 Mud. ,29, 
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To trespass quare clausum fregit*, defendant pleaded not 
guilty* and a licence , on both of which picas issue ivas joined, 
and found for plaintiff, with one shilling damages ; it was 
holden, that top, plaintiff was entitled to full costs, it being a 
general ruUL 'itm wherever a special plea if justification is 
found azuifUffiyendant, plaintiff is entitled to full costs . 

The rule, as' laid down in the foregoing case, Was recog- 
nised in Comer v. Baker, 2 II. Bl. 341., and in Peddell v. 
Kiddle, 7 T. R. 

The principle on which these determinations are founded, 
is stated by Lord Kenyon, in the last mentioned case, to be 
Ihfs, that where the case is such that the judge who tries it 
cannot in any view of it grant a certificate with u? the act g U 
is considered to be a case out of the statute. It may ^'re- 
marked, that the principle adverted to by Lord 
certainly a sound principle, but it is not quite so clcar!||^. 
the application of the principle to the cases in question 
correct. 

By 6tat. 4 & 5 W. & M. c. 23. s. 10., after reciting that 
great mischiefs ensue by inferior tradesmen, apprentices, and 
other dissolute persons, neglecting their trades and eipptoy» 
meuts, who follow hunting, liB^ing, and other game, to the 
ruin of themselves, and damage of their neighbours, it is 
enacted, that “ if any such person shall presume to hunt, hawk, 
fish, or fowl, (unless in company with the master of such ap- 
prentice, duly qualified by law) such person shall be subject 
to the penalties of this act, and may be sued>for hi$ wilful 
trespass in such his coming on any person's land; ami if found 
guilt} thereof, the plaintiff shall no tt only recover his damages, 
but full costs.” It has been holden, that a clothier, who 
kept an alehouse, and was not qualified to kill game, was an 
inferior tradesman within the meaning of this statute*, apd 
liable to pay full costs, although he w as hunting in company 
with a qualified person at the time when the trespass Was 
committed. See further as to the construction of this statute, 
Buxton v. Mingay, 2 V\Hls. 70. where the court of C. B. were 
equally divided in opinion on the question, whether' a surgeon 
And apothecary, not qualified, having committed* trespass in 
liuntiug with a qualified person, was •* an inferior trades- 
man* 1 within the meaning of the statute, Bathurst, J. aucl 
Clive, J. being of opinion that he was, conceiving that all 
unqualified tradesmen were “ inferior tradesmen;” but Voi- 
les, C. J. and Noel, J. being of opinion that the defendant, 
. merely as an apothecary and su rgeon, was not to bo considered 

VRetfrld^ v.F*lio*r, ?H Bl. o. 0 Wickham v. Walker, C.B. VL u 

G. 9. flames, 125, * * 
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as an inferior tradesman, or a dissolute person within the 
statute. 

By stat. 8 & 9 W. 3. c. 1 1. s. 4. “ In all actions of trespass, 
wherein, at the trial -rtf /AeW«r«e*, it shall appear and be cer- 
tified by the judge, under his hand, upon the 4teck of the 
record, that the trespass upon which any defendant shall be 
found guilty, was wilful and malicious, the plaintiff shall re- 
cover, not only Ins damages, but his full costs (26).” 

In Reynold v. Edwards, 6 T. R. 11. it was holden, that if 
the trespass was commuted after notice, the judge was bound 
to certify that the trespass was wilful and malicious, But^iu 
Good v. Watkins, 3 East, it was adjudged, that although 
the trespass were committed after notice, yet the statute 
meant to leave it to the discretion of the judge to certify or 
nof^Af^ording as it appeared to him at the trial, upon view of 
all tne circumstances proved, that the trespass was or was not 
wilful and malicious. 

p Sir Ford r. Pair, a Wils. 81 . 


(2f>) See ivnte, p. 4^, 42. 
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CHAP. XL\ 

TROVER. 

I. Of the Nature and Foundation of the Action of 
Trover , and in what Cases such Action may be 
maintained . 

II. By whom and against whom Trover may be maiff*' 
tained . 

III. The Declaration — Plea — Defence , and herein of 
the Doctrine of Liens — Evidence — Of staying 
the Proceedings — Costs — J udgment . 


I. Of the Nature and Foundation of the Action of 
Trover , and in what Cases such Action may he 
maintained . 

DEFINITION . — The action of trover is a special action 
upon the case, which may be maintained by any person who 
has either an absolute or special property in goods, for reco- 
vering the value of such goods, against another, who having, 
or being supposed to have, obtained possession of such goods 
by lawful means, has wrongfully converted them to his own 
use. 

In order to maintain an action of trover, it is necessary that 
it should appear, 

1. That the plaintiff had either an absolute or a special 
property in the goods which are the subject of the action, at 
the time when they came into the possession of the defendant 
who has converted them : 

2. That the plaintiff had also the right of possession in the 
goods: 





WQvm- 


tmP 9 perwnat good* constitute the subject matter o t 
#e a$»oa: . 

n«:j4. That the defendan| has been guilty of a wrongful con- 
version* 

l. Absolute Property.-*- It must appear, f thafcifoe plaintiff 
< 1lid - A t prt)lpfeirty% either absolute or special^ in* 'the goods 
-winch* tfre the subject of the action, at the time when they 
came*into the possession of the defendant Who converted 
tjfchevd} but it i* not necefcsaiy to shew that the plaintiff had 
both an absolute and special property b ; either the me or the 
pother i * sufficient* 

* Absolute property is where one% having the possession of 
'•goodb, has also the exclusive right to enjoy them, and which 
c&h tally be defeated by his own act* 

!j jfrflvcr was brought by a tenant in tail, expectant on the 
^pt^rmination of an estate for life 4 , without impeachment of 
for timber which grew upon, and had been severed 
jqrpnfi the estate, and was in the possession, of the defendant. 
If wffS golden, that the plaintiff cQylcJ nqt recover; because 
;pn actioi), l pf trover must be founded on the property of the 
plaintift and in this case the plaintiff had not any property in 
the timber; for a tenant life, without impeaclmietft *<5f 
SvriBtfe; hirs a Wghf to the treeSSrt the moment when they are cut 
dbwn. In like manner tenant in tail, after possibility of is- 
sue’OxthiCt, is entitled to timber when c«t\ 

* tuisteeajbf fin estate pur autre vie , cannot maintain tro- 
ver for irpes fellpd upon the pstate f ; fpr although they have a 
special property in the trees while standing, yet that property 
efeasts when they are cut down, and the trees then belong to 
the Pwtiet of the inheritance 

r jtn $erry v. Heard, Palm. 327. and Cro. Car* 2 12 * it was 
ferij Iqtjg time ui great doubt, whether the landlord had such 

po^ssipn of timber cut down dui ing the continuance of 
a lease, on which he could maintain tiover; but it was finally 
determined that he had; because the interest of the lessee m 
Jht tarn her remained no longer than while it was gi owing on 
the land demised, and determined instantly upon the sever- 

The owner of goods stolen, prosecuting the felon to con- 
viction, cannot recover the value of them m trover from a 


« » < 


1*1 


WMlmfeW.CJ. iT.B. sG. 
L Per Lawrence, J. 7 T R 393. 

C Ibid. 

dfjfUr.IXir,! T.R. 55 
e William? \ Willun.p, 13 Fast, coy. 


I Bilker r. Anscoipbe, l Baa. & Pul. 
N. R as 

g Cited I>> Lawrence, J. in Goidon v. 
Harper, 7 V. R. is. 
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person* who has purchased the goods in market overt, and 
sold them again before the conviction, notwithstanding the 
owner 'gave the purchaser notice e£ the robbery, wliifa the 
goods were in his possession ; for/*ln order to maintain tro- 
ver, the plara$jff must prove that the goods were bis pro- 
perty, and that while they j mere so , they came in$o 
possession of tlie defendant, who converted thefxi to tps ow*a 
use. , , 

An Arbitrator,, to whom all matters in difference Wmttt 
a landlord and tenant had been referred, awacdCcfthata stack 
of hay should be delivered up by the tenant to the* tamUftad 
upon being paid a certain sum for it The ian^lQffii&ncfered 
the money, but the tenant refused to receive it % or to deliver 
up the hay; whereupon the landlord brought trover, sgsiwt 
the tenant for the hay. It was holden*, that this action could 
not be maintained; for the property was not transfer^ by 
the mere Force of the award, and that the landlord’s only re* 
xijcdy was to proceed against the tenant upon the awajd; Vi#t 
Lcl. *Ellenborough observed, that the case might hpve been 
different if the tenant had accepted the money tendered,' for 
that would have beeti a ratification of the award, and an assent 
on the part of the tenant to the transfer of the properly. 

If a tradesman order goods j^|be sent by a carrier 1 *, t&opgh 
he does not name any particular carrier, the moment, the 
goods are delivered to the carrier, such delivery operate^as 
a delivery to the purchaser, and the whole property is .im* 
mediately vested in him; and if any accident should hap- 
pen to the goods, it will be at the risk of the prirchaier (1). 

So if A. order goods to be transmitted to Him by a parti- 
cular carrier 1 , though upon condition to return them, again, 
if he dislike them ; yet upon delivery to the carrier t|ie pro- 
perty is vested iii A. and he will be bound to pay the price 
to the vendor, and consequently the vendor cannot firing 
trover against the carrier, ir the carrier convert the good* fo 
his own use ( 4 2). 

h Hoi wood v Smith, a T- R. 750. 3 P.Wmi 186. Dultta v. Monte*, 

i Hunter v Ric*» 15 Entt, ux». * non, 3 Bos Si Pul. 508. P. P* * 

k Suit! to ha\e been determined by 1 Hayucfc Wood, per Herbert./, 

£)re, C. J. it Shrewsbury Assizes, huuey Ass. 1636. Bull. N P. 3u. 

v " 

{ I ) The only exception to the purchaser's right over the goods 
18 , that the vendor, in case of the purchaser becoming irttolveht, fcmy 
-otop them in transitu. ’ * 1 / * * 

(4) N. Trover will not lie against a earner for the mere 
livery of goods. See ante, p. 393, 
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tf Avbrder a tradesman to send him goods by a hoymah®; 
and, the tradesman send die goods, by a porter, to the house, . 
where the boyman residetppb en hi. town, and the porter, not. 
finding him, leave the goods with the landlord, A- cannot 
maintain trover against the landlord, for the property never, 
vested in A., but remained in the tradesman; out if the per- 
sags to vhom the goods were delivered had been a servant ' 




A.*?night htpre maintained trover*; for, by such defiveiy, 
the 1 property would have vested in* him, and therefore in 
such case the tradesman could not have brought trover against 
the hoyman. 

The property of goods passes the indorsement and de- 
livery of tne bill of lading, by the consignee, to another, 
bom fide , for a valuable consideration, and without collusion 
wlm the consignee®, although the indorsee knew at the time 
th hi the consignor had not received payment in money for his 
goods, but had taken the consignee’s acceptances payable at 
a future day, not then arrived. ,, 

If goods are sold, to be paid for within a limited timeVand 
if not removed at the end of that time, that warehouse rent 
shall be paid for them, the pgtyperty in the goods vests abso- 
lutely in the purchaser, from the moment of the sale. 

If a person contracts with another for the purchase of a 
chattel; c. g. a barge, which is not in existence at the time of 
the contract, although the full value of the article contracted 
for is paid in advance, and the order is proceeded on, yet the 
purchaser does not acquire any property in the article, Until 
it finished auddelivered to him q . 

After earnest given, the vendor cannot sell the goods to 
another, without a default in the vendee; and, therefore, ifr 
the vendee do not come and pay for, and take away the goods; 
the vendor ought to go and request him; and then if he do 
not come and pay for and take away the goods in a conve- 
nient time, the agreement is dissohed , and the vendor is at 
liberty to sell them to any other person'. " If I sell my 
horse for mosey, I may keep liim until I am- paid ; but I can- 
not have an action of debt until he be delivered; yet the pro- 


m Colston ?. IVoolston, T. 1 Ann. p Fbilliiuore w. Barry, i Camp. N. P. 
London Sitting** per Holt, C, J. C. 513. 

Salk. MSS. Bulk N. P. 35, G. q MuckJow v., Mangles, )Taim4.3l8. 

n See Staples v. Aldeo, 9 Mod. # 09 * r Per Holt, C. J. in Langford ▼. Ad- 
per Holt, C.J.Salk- 18. S. P. ministrateix of Tyler, Salk. 113 . < 

o Cuming t. Brown, 9 East, 50 G. < 
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perty of the horse is by the bargain in the bargainor op* 
buyer. But if he do presently tender me my money; and t d6 
refuse it, he may take the horse, o rfet ve an action of detain** 
ment Aud if the horse die in %jfiftahle 9 between the btir* 
gain and the delivery , I may have in action of debt for my 
money, ltectutse, by the bargain , the property was in the 
buyer •” 

With respect to stolen horses, the property is not altered 
by a sale in market overt, unless the provisions of 2 P. & M. 
c. 7. and 31 Eliz. c. 12. are complied with. The regulations 
are in substance as follows: First, the horse must be exposed 
openly in the place used for sales for one whole hour, between 
ten in the morning and sun set, and afterwards brought By 
both vendor and vendee to the book-keeper of the fair or 
market; secondly, toll must be paid, if any due, and if riot, 
one penny to the book-keeper, who shall enter the prk&, 
colour, and murks of the horse, with the names, additions, 
and abode of the vendor and vendee; and if the vendor is u6t 
known to the book-keeper, the vendor shall bring one credi- 
ble witness to avouch his knowledge of the vendor, whose 
name in like manneris to be entered. The property of the 
owner is not to be taken away by such sale, if within six 
months after the horse is stolenfljjije puts in his claim before 
some magistrate where the horse is found, and within 40 day* 
more proves such property by the oath of two witnesses, and 
lenders to the person in possession of the horse such price as 
he bona fide paid, for it in market overt 

The action of trover cannot be supported, unless there is a 
perfect and complete right of property in the plaintiff: 

lienee when goods are sold, if any thing remain to be done 
on die part of the seller, as between him and the bnyer % 9 to 
ascertain the price, quantity", or individuality* of the goods 
before the commodity purchased is to bo delivered, a 
complete present right of property does not attach in the 
buyer, and consequently trover is not maintainable. 

The plaintiff purchased of the defendant a quantity of 
starch*, wnieh was lying a#the warehouse of a third person, 
at so much per e# t. by bill at two months, for the delivery 


s Noy's Maxims, 89 . recognised by 
Ld. Elleutoroagb, C. J. in Hinder. 
Whitchouse, 7 East, 57 1. 
t See Wkitehouse v. frost, is East, 
(iM- 

ii Wallace*. Breeds, 13 East, 539 . 

\ Busk v. Davis, 2 M. & S. 297. See 


also White v. Wilks, 5 Taunt. 176. 
Sbepley v. Davis, 3 Taunt. 617: 
l Marsh. 353 . S. C. and Withers r. : 
Lyss, 4 Camp. N. P. 0. S 37 - 
y Hanson y. Meyer, G East, 614 . Seep 
also Zagury v. Ftirnrll, 3 Camp. 
K.P.C. 24*. 
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oft whieb.fourteen day* were, tp .be allowed} the weight not 
having been ascertained .at the time of purchase, the d$> 
fsmlaot gave, accordiflatto ,the usual .mode, a note to the 
frarebouae-keeper to deHver all his (the defen- 

dant's), .starch* By virtue of this order, a partial weighing 
add dekvery of several quantities of die starch, took place. 
Troive&f having been brought for the remainder, which was 
jiwveigbed and not delivered, it was holden, that the ac- 
tion could not be supported, although it was contended, on, 
the. part of the plaintiff, that a delivery of part of an entire 
quantity of goods contracted for was a viitual deliver)' of tlic 
yjdiple, ,so as to vest in the vendee the entire propei ly in the 
wqqje, although the price for the same should not have 
been paid. Per cur. Without deciding what might be the 
Effect of such part delivery, in a casc where the pay- 
ment of price was the only act necessary to be performed, 
in order to vest the property; iir this case, another act was 
necessary to precede both pay ment of price and delivery* of 
the goods bargained for, viz. weighing. Until the starch was 
weighed, the warehouse-keeper, as agent of, the defendant, 
was not, authorised to deliver it; still 1$$ was the buyer au- 
tfrprjktiditP take it by his own act from the warehouse; and 
i/j h9.'GW«d not so take iUjjeither can he maintain an action 
of trover founded on such ^supposed right to take, or in other 
words, , founded on such supposed right of property in the 
t'uljj&t ltiatifer of this action. 

. But where every ttajpg has been done by the sellers which 
tp^CQiiiWcted' to do,' the property will m ftaany cases pass 
fom&'bdyera, although the goods still continue in t!>6 pos- 
ition oi f the sellers. As where turpentine in casks was 
sold by auction* at so much per cwt., and the casks were to 
tfe taken At a certain marked quantity, except the two last, 
qut of which the seller was to iill up the rest before tljby 
were delivered to tho purchasers, on which account the two 
Hfst’ casks were to be sold at uncertain quantities : and a 
deposit was to he paid by the buyers, at the time of the sale, 
and the remainder within SO days on the gOods being de- 
livered; and the buyers had the option of keeping the goods 
in the warehouse, at the charge of the seller, for those 30 
dhjra^ after tohich they were to pay the rent; and the buyeis 
having employed the warehouseman of the seller as their 
agenC,".^ fiuejl up s.otp* of the caBks out of the 'two 
tjjst, the bungs' out, in order to enable the cusbotn- 

hqt}8&ffl§<9F -to guage them ; but before he cdpUf fiU up the 


z Rugg T, Mi nett, u East, 210. 
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rest, a fire consumed the whole in- the warehouse within the 
36 days. It was Holden, that the property passed t» tho 
buyers in all the catfks which fteitiMed up, because nothing 
further regained to be done to tbenrby the seller; -for it was 
the busing ‘Of the buyers to get' them guaged, without* 
Which they cAuld not haVe been removed ; -and tlieactiof the 
warehouseman in leaving them unbunged after fillihg them 
up, which was for the purpose of the guagrng, must be taken 
to hare been done as agent for the buyers, whose concern the 
guaging was. But the property in the casks’not filled up re- 
mained in the seller, at whose risk they continued. ‘ * 

Special Property — A special property is, where he* w}fo 
has the possession of goods, holds them subject to the Haim'S 
of other persons* (3). This is suflicient to enable Him ' tj$ 
maintain trover against a stranger. Hence this action ra*V 
be brought 

By a hailee b : 

By a carrier* : 

By lessee for life against a stranger, who takes away the 
timber of a house wmch has been blown down; for the lessee 
for life has a special property to make use of th^nribfeMas 
if he would rebuild), though t^fe^peral property ,bfc in the 
reversioner 4 : * • ‘ ‘ ' 

i / 

By a lord who seizes an estray or wreck, against, a stffutge^ 
before the year and day aie expired’ : ’ ' ^ 

B> a sheriff against a person who tikes awWg^oijs 
have been seized by the sheriff in, execution) oef<?r£ they are 
sold f . But a landlord who has distrained goodp, $annOt 

■ • < 

a Pm Lawrence, 4. in Wt bb v. Fox, d Per Puwel, J. Midland CircpjL SaUtt 
7 T. H. 39**. M*W. Bull N. P. jp. ^ ^ 

b Bfo Trespass, q> Arnold V JcfV«e> e Vr W. Courtney's f C. B* Sfttflr. 

son, Lord Raymond, aft*. MSS Pvc v. Pltydrll, Ip/itk 

r ( Jooiwia v. Richaittpon, t Rol. A Ur. per Clai ke, Bar. $. Bwl Ufi, P, 3 t$ 

4^1) pi. I. f IViIbrahaiu t.Sno»,g Saitnd. 47. * 


- r— y 

(1) “ The immediate right to real property must l|e 
one person only, [or in several persons m die same right] ; wheih^p 
a special propci ty, in the ctu* of perspnult) ,may !u one, ai M 
the matuuce of* earners, while the absolute right to it may ejSiSfih 
aether. When a competition aiUes between those two ptrsor/s* 
the rifcht of the fatter most prevail; but as against alPdtmHKjMrl 
sons a special property is sufficient.” Per Lord Ken} on, C. J# 
7 T. R. ' 
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maintain troverfor theta** for he had at COmniOrl laW h tjdwet 
to detain the goods as a pledge only, and although ) by 'statute 
(be is authorized to sell; fit he has not aluy ‘property^ ^ 

In addition to these in/stances of special pr^peyty, it i? to 
be observed, that there may be special property without 
possession, Or there may be special property aristugsimply 
out of h lawful possession, and which ceases when t the true 
owner appears; as where a chimney-sweeper's bpy having 
found a jewel \ carried it to a goldsmith, to be Informed 
What it was, who refused to return it; it was holden,, that 
though the boy, who was the plaintiff, did not by such find- 
ing acquire an absolute property in the jewel, yet he had puoh 
a property as would enable him to keep it against all persons 
except the rightful owner, and consequently that he might 
maintain trover for it against the goldsmith, who Was a Wrong- 
doer. So a possession under the rightful owner is sufficient 
against a person having no colour of right. As where the 
plaintiff bought and paid for a ship stranded on the coa,st, but 
did not comply with the regulations of the register acts ; he 
endeavoured for several days to get the jShip off. but Without 
success; at length she went to piec^. ‘^ne 'defendant 
having possessed himself of parts of thte'Wrfctfk which had 
drifted ori his farm, it was balden 1 , that the plaintiff had suf- 
ficient property in him to enable him to maintain trover 
against a wrong-doer, for as far as regarded the jWs^teion of 
the plaintiff, it was good as against all except the vendor; 
and although the plaint# had no absolute property as against 
the vepdor, yet he claimed under him, and had the possession 
against those who tortiously took the goods without colour 
of right. There is one case in which a temporary property K 
merely has been holden sufficient to maintain trover:— as 
where defendant having agreed to sell the plaintiff an estate, 
with the usual proviso, that in case the vendor could 'fiot 
make a title, the contract should be yoid, delivered to the 
plaintiff an abstract of j;he title. The plaintiff laid this ab- 
stract before counsel, ami having received it back with an 
opinion written at the foot, and sraral queries m the margin, 
he left it w^ith the defendant, requesting bi$i tp copy the opi- 
nion, and marginal observations, and return the abstract as 
soon as he had copied them. After the plaintiff had several 
times in vain applied to have the abstract returned, at length 
he made a formal demand of it, when the defendant refused 

I <■ 

f Moueuxv Gorehau), j>ei* Prolijo, li Armory v. Delamiria, i *tr‘ dOdf 
C B. at Huntingdan, 49 M. V Suj. Middx. S»t% eoram Fr mU,C. J*r 

Hill, p. >79 i Sutton v. Buccal aunty 3U*#< * 

k RgStxls r Wyatt, 2 Taunt 269 
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deliver it, , observing, that as he had bmi umbtetodmr 
Jie objections of the plaintiff ’» counsel, the abstract would 
— “efe® to the plaintifl. Tbs fbuntiff having brought an 
°/4™l er for th**bstract,t was holden, that lie was 
entitled to'ftcover; Chambre, J. observing, that as to the ge- 

|Ka /lAnf 'i * 


wtte goes on, it is tne property or toe vertdee, 

bttyfcen off, it is the property of the vendor* la the mean 
time the vendee lies a temporary property, and a right to 
keep it, even if the title be rejected, until the dispute be 
finally settled, for his own justification, in order to shew on 
What ground he did reject the title. 


2, Right of Possession,^The plaintiff must not only hare 
a right of property but a right of possession also, and unless 
both these rights concur, the action will not lie. Hence 
where a person leased a house with the furniture therein 1 * to 
another, for a certain time, and during the teem the furniture 
was taken in execution by the sheriff, at the suit of J. S., 
against a person whom the furniture formerly l>eionged ; 
ilt was holden, that the landlord could not maintain trover 
against the sh^ri/f for the value of tlic furniture, because the 
plaintiff luul not the right of possession during the demise; 
the tenant’s property and interest did not determine by tin; 
sheriff’s trespass ; the tenant might have maintained trespass 
against the wrongdoer, and. recovered damages, * 

, But the right of possession is sUflicienty without having 
had actual possession (4)* Honco ,n where in troverttie plain- 
tiff, as executor, declared upon the possession of hi* testator, 
* it was holden to be sufficient; because the personal property 
of the testator was vested in the executor; and no other per- 
son having a right to the possession, the properly drew after 
it the possession m law. 

So if A. be indebted to C. n , and B. indebted to A., and it 
is agreed between them, that B. shall deliver goods to C. in 
Satisfaction of the debt due from A. to C., and B. afterwards 


1 Gordon v. Han»*r,fiT. R (j it FlewelHn v. (Hve, Y Buis 6tf. cited 

hi Utukun v. liuchOB, Latch, 214. in Bull, Ni P. 3S. 
cited Vy Lawftnct?, J. 7 1 . R. 1 J. ' 


.. ■■ .,»■ 

(4) Hence on the trial of an ejectment for a mine, it was holden 
that 9 recovery in trover for a parcel of lend dug out of the nufir 
was not evidence of the plainttiTs ptoteation. Lord Cultenfgpase 
at ber, B. Bulk N. P. 33. 
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convert* the goods to his own use, C. may maintain trOref 
against B., though C. never had possession' ; for by the agree* 
meat the right was in C., MS the conversion a wrong dome to 
bim. 

3. Personal Good.?.*— The 'subject matter of traction is 
confined to personal goods* Hence trover will not lie for 
-things (fated to the freehold. 

Questions respecting the right to what are ordinarily called 
fixtures* principally arise between three classes of persons/. 
1st* Between different descriptions of representatives of the 
same owner of the inheritance^ viz. between the heir and exe- 
cutor. In this first case, u e. as between heir and executor, 
the rule obtains with the most rigour in favour of the inhe- 
ritance, and against the right to aisannex therefrom, and to 
consider as a peitonal chattel any thing which has been af- 
fixed to the freehold or inheritance. -2dly, Between the exe- 
cutor of tenrifit lor life, or in tail, and the remainder-man or 
reversioner; niyhich case the right to fixtures is considered 
more favourably for executors than in thejpreceding case be- 
tween heir and executor (5). The 3d casujand that in which 

* Per I.d, Eilenbaroagb, C J. delivering the judgment of the couit in 
Elwrs t, Maw, 3 Emf,5i. 


(5) “ In deciding whether a particular fixed instrument, ui.i- 
chino, or even building, should be considered* us removable by the 
executor, as between thc^gpecutor and the heir, or between tl e 
executor and the person in’ remainder, the court, in the three prin- 
cipal cases on this subject, (viz. Lawton v. Lawton, 3 Atk. 13. 
which was the case of a fir ‘-engine to woik a collier}, erected by 
tenant for life ; Lord Dudley and Lord Ward, Atwbler, 113. which 
was also the case of a fire-engine to work a eolheiv, erected by 
tenant for life; (these two cases before Lord Hardwicke;) anil 
Lawton, executory. Salmon, E. 22 (1. 3. I II, Blac. 25p. in nofni, 
before Lord Mansfield, which was the caw; of Halt-pan*, and which 
came 011 in the bliape of an action of trover, brought for the wit- 
pans, by the executor, against the tenant of the heir at law), the 
court timy be considered as having decj|)ed mainly on this ground, 
that where the fixed instrument , engine* or utensil, (and the build- 
ing cot wring the same* falls within the same principle, J was an ac- 
cessory to a matter of a personal nature , that it should be itself 
eomidered as jwrsonalty, The fire-engine, in the cases in 3 Atk. 
ana Ambler, wasuu accessory to the carrying on the trade of getting 
and vending coals, a matter of a jiersoiml nature. Ld. Hardwick e 
juyt, in the case in Ambler, “ A colliery is not only an enjoyment 
of the estate, but in jwrt carrying on a trade.** And in the ea«e 
•»r3 Atk. he Hays, 44 One reasou that weighs with me is, its beings 
mixed case* between enjoying the* profits of the land? ami carrying 
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the greatest latitude and wd^lgeqipeM* always been allowed 
in favour of tile claim to having Maputicular article* con- 
sidered as personal chattels, as aggaRaTthe claim in respect of 
.freehold qypheritance, is $ 0 $^ between landlord and. 
tenant. ^ 


ft is a general rule, that where a lessee having annexed am 



© it a species of trade ; and considering it in this light* it co^jtkea 
% ery near the instances in btewhouses, &c. of furnaces and ooppeip.” 
Upon the same principle. Lord Cfa. B. Comyns raay^e considered 
as having decided* that agrjjer-mill should go to jme executor and 
not to the heir, #. *. as ap£ced case between eu/mpg the profits 
of the land, and earring on "a sp&ies of trade* and as considering 
the cyder-mill as pnfipKiy an accessory, to the trade of making 
cyder. In the case of the salt-pans* Ld. Mansfield does not seeia 
to have considered them as accessary tp the carrying on a trade, 
but as merely the means of enjoying the benefit of the inheritance, 
lie says, •« The salt-spring is a valuable inheritance, but no profit 
arises from it* unless there be a salt* work, winch consists of a build* 
ing, &c. for the purpose of containing the pans, fire, which are fixed 
to the ground. The- inheritance cannot fw enjoyed without them . 
They are accessories necessary ' to the enjtytnent of the principal. 
The owner erected them for the benefit of the inheritance .** Upon 
this principle he considered them as belonging to the heir, as parcel 
of the inheritance, f<*r the enjoyment of which they were madeTkhd 
not as belonging to the executor, as the means or instrument of 
carrying on a trade.” Per Lord Ellenborough, C. J. delivering 
the opinion of the court in Eiwes v. Maw* 3 East, 53, 54. 

In trover, by the executor against the heir, Lee, C. J. held, that 
hu agings, tapestry, and iron backs to chiuinies* belonged to the 
executor* who recovered accordingly against the heir. Haryey v, 
Harvey, Str. 1141. Middx. Sitings, M. T. 14 Gr2. 

Standing corn belongs to a devisee of laud, and not to the *xc~ 
cutor f ; but a legatee of goods and stock on the farm ± shall take 
it from both. It is agreed, howeicr, that, us between the executor 
and the heir, if there be not any devisee of the land, the executor 
is entitled to standing corn §. 

• In a esse cited in Lawton v. Lawton, Q Atk. 13. 16. 
t Spencer's case, Winch, Si. Harg Co. Litl. 55 b.n.(2 ) 
t Cox v.GodsaUe,C Bast, 604. n. West » Moore, 8 tot, 339* 

$ See the authorities cited in Her;. Co. I.itt 5 5 . b. 0. (d) 
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chimney-piece * , pier-glasses, hanging wainscot fixed only 
by screws, and the 

These the tenant may remove during the term. So a bam 
erected by the teoant updn pattens and btodfc* of timber 
lying upon the ground, but not fixed in or to the ground, may 
be rerttoved*. But a tenant for mere agricultural purposes 
cannot remove buildings fixed to the freehold, which have 
been constructed by such tenant for the ordinary purposes of 
husbandry, and are not connected with any description of 
trade*. 

This action may be maintained for an undivided part of a 
chattel, e. g. .three-fourths of p ship 1 . 

4. Conversion. — It must appear, that the defendant has 
been guilty of a wrongful conversion. 

The wrongful conversion by the defendant i a considered as 
the gist of, £he action. gu 

If A. take <he horse of B. u , and HR him, and after deliver 
him to B., yet B. may maintain trcmr against A., for the 
riding was a conversion, and the re-delivery will not bar the 
action, although it will go in mitigation of damages. 

Drawing out part of the liquor in a vessel, and filling it up 
with water, is a conversion’ of all the liquor*. 

If A. find the goods of B., and, upon a demand of the 
goods, answer that he knows not whether B. is the true owner, 
and therefore refused*to deliver them ; this it not evidence of 
a conversion, if A. keep them for the true owner r . 

a Beck v Rebow, l P. Wuis.gt. u Countess of Rutland's case, T ,18 

»* Calling v. lufnel, per Tieby, 0 . 1 . Eli* B. R. I Rol. Alir .5 (LI pi. 1 

aj Hereford, 1694, Bull N P, J4 % Richardson v. Atkinson. Middx 
• EKre» v Maw, j East, 18 Sitt. coram E) re and Foritscue, 

t Watson r. King, 4 Cauip. N. P. ('. sente, C. J.) 1 Str. 870. 

87 y Per Coke, C. J 2 Bulst. Si 2 


(6) Ci During the term the tenant may take away chimney- 
pieces, and even wainscot, which is a very strong case, but not after 
the term ; if he did, he would be a trespasser.” Per Lord ilard- 
wicke, C. 1 Atk. 477. See also Arnbl. 1 13. But tenant remain- 
ing in possession, after the expiration of the term, may remove fix- 
tures, annexed to the freehold, for the purpose of carrying on trade. 
Penton v. Hobart, 2 Ea*t, 88. “ What would have been held to 

be waste in the time of Henry the 7th * f as removing wainscot 
fixed only by screws, and marble chimney-pieces, is uow allowed 
to be done.” Per Lord Hardwicke, C.* in Lawton v. Lawton* 
3 Atk. 15. 

* See also Herlaketideu’s case, 31 Eli*. 4 Rep. * 4 -. 
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A person is jguytjfetf # convex^Mi who takes the }»roperty 
of one person by assignment fromya mh er. who has. not any 

authority to 4ispose of it (7). . i jC, ' 

A.*, a to|pcco broker, » 6»8 own name, for the 

E laintiff, some tobacco, which was then iqJh^ king’s wareh- 
ouse, and afterwards pledged the same in hjpnwn name with 
the defendant for a sum of money, and trantferred it, >nto the 
defendant’s name in the king’s warehouse. Thp defendant 
was informed of the plaintiff’s righjtjto %?Jtoba«^,,and was 
applied to, both by the plaintiff and the broker, tb deliver 
the same to the plaintiff, but the defendant refused to fmike 
the transfer, or to give ah^’Otfl^for the delivery; It was 
holden, that the acts of thdtvdcaendaht amounted to a con- 
version. ” ; 

So a servant may be guilty of a conversion, although the 
act he done by him benefit of his maat$rfih> 

In a case, howevJ^Hiere the defendant fthd^ taken the 
plaintiff’s boat for ftuH^qiose of assisting thl p tfcintiff*, and 
from a motive of khpbess to the plaintiff, and tb£ boat was 
sunk in the endeavour, Lord EllenfcorougU, C. J. was of 
opinion, that the act of the defendant could not be, deemed 
an illegal conversion. 

With respect to negotiable instruments, e. g. bank nines, 
possession is prime facie evidence of property; and persons 
bolding them cannot without strong evidence of /mud, be 
compelled- by any prior holder,, who tftay have beep robbed, 
to disclose the manner in which they received them* (3). 

z M'Corabfc f. Davies, 6 East, 538. b Drake ?. Shorter, 4 £«p. N. P. Q. 
a SiephensV Elwall, 4 Maule & Sel- lC5. 

wya, 850. c King v. Milsoin, 9 Camp. N. P. C. 5. 


(7) <c Assuming to oneself the property and right of disposing 
of another man's goods, is a conversion.” Per Holt, C. J. in Bald* 
win v. Cole, 6 Mod, 221. recognised by Ld, Ellenborough, C. J. 
in 6 East, 540. 

(8) •* For the purpose of rendering bills of exchange negotiable* 
the right of property in them passes with the bills. Every holder, 
with tne bills, takes the property, and his title is stamped upon the 
bills themselves. The property and the possession are inseparable. 
This was necessary to make them negotiable, and in this respect 
they differ essentially from goods of which the property and pos- 
session may be in different persons.” Per Eyre, C. J. delivering 
the opinion of the court in Collins v. Martin, ! Bo?. & Pul. 651. 

R R 2 
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« A banker diacounta^MII drawn on ^customer, and, by the 
acceptance, made fttflpte at his band, after notice that it has 
been lost by* the, holder, and afterwards debits his cutomer 
with the amount of the bill, writes a dischaige m>\ t, and de- 
livers it up to the customer as the banker's voucher pfhisac- 
.cpunjU , Held, that the banker is thereby guilty of a conver- 
sion, apd the loser of the bill may recover in trover without 
previous demand of the bill*. 

A Although it appears formerly, to have been doubted whe- 
ther in the case of a tortious taking, the plaintiff was not 
confined to an action of a tofespass, yet it is now agreed, that 
in such case the plaintiff has his elec tion to bring either tres- 
pass or trover: for a tort may be qualified, though it cannot 
oe increased*. 

If A. lodges jewels, sealed up at a banker’s, for safe cus- 
tody only ^ SAM the banker brealgg^en the box, and pawns 
the jewels^ another, A. may iijHyn trover against the 
pawnee Conversion of tne his own use. 

In an action of trovgr for plate f , ita’fjpeared that the plain- 
* tiff claimed under a remainder-man, against the defendant, 
to whom it was pawned by the tenant for life. That 
I. S., by will, gave his plate to trustees for the use of his 
vWfe durtinte viduitate , requiring her to sign an inventory, 
which she did at the time the plate was delivered into her 
possession. She afterwards pawned it with the defendant 
for a vahglblO consideration, who had no notice of the set- 
tlement,!^ before the commencement of this action she 
died. A demand and refusal was proved. After verdict for 
- plaintiff, the court were of opinion, on a case reserved, that 
the defendant was bound to deliver up the plate, without 
being paid the money he had advanced on it, observing, 
that the point was clearly established, and the law must re- 
main as it is, until the legislature thought fit to provide, 
•that the possession of such chattels shall be a proof of owner- 
ship. 

By stat. 1 Jac. 1. c. 21. the sale of any goods wrongfully 
tttken to any pawnbroker in London, or within two miles 
thereof, shall not alter the property. 

If goods stolen arc pawned, the owner may maintain trover 
against the pawnbroker*. N. In this case the goods had 

$ LorNl v. Martin, 4 Taunt. 790. f Hoare ▼. Parker, 9 T. R. 376. 

d Bishop v. Montague, Cro. Eli*. 824 . g Packer v. Gillies, London Silt, after 

S i o. Jac su. S. C. Trui. T. iao6. Ld. Ellenborough, 

urtop v floare, E. 16 G. 9. K. B. C.J. 9 Camp. IV. P. C. jjt>. uu 
Str. 11 87. more fully reported in 
S Atk 44 and l Wils. a. 
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been stolen from the plaintiff's house and pawned with 
defendant bjr a person who had ta&g&ied for the felony , and 
acquitted on the absence of a mate^p witness. 

A wharf, evien in Londbri, is not intaarket overt h for the ar- 
ticles bought there. 

If, upon an information of seizure, thj| goods be con- 
demned, no action will lie for them. Btutff mere be no con- 
demnation, and the goods were not liable ftrbe seized, tres- 
pass or trover will lie against the officer for them 1 . Butby 
stab 19 G. 2. c. 34. s. 16. if the judge certify on she recoin, 
that there was a probable cause for such .seizure, then me 
plaintiff, beside his ship or mods so seized, or the value 
thereof, shall not be intitled tpabove two-pence damages, nor 
to any costs of suit. . > 

If goods be obtained from A. by fraud*, and pawned h> 
B., without notice, and A. prosecute the offentfefejto convic- 
tion, and get posfeasionof his goods, B. mayji^intam tro- 
ver for them; tor tM|JKistinguishable from tfiteicase of>ie- 
lony, where the owqpiVright of restitutipn^given by posi- 
tive statute (31 H. ft c. 11.) 

As the master 1 of a ship has no general authority by law, 
in the absence of his employers, to sell the ship entrusted to 
bis care, but only an implied authority to act for the beae$t 
W the concern, exercising a sound discretion, such as the 
owner himself would exercise if he were upon the spot^ it 
follows, that the owner of a ship may recover in an action of 
trdfer the value of the same from a vendee claiming by pur- 
chase from the master, unless the vendee can sh|w that the 
ship was sold by the master under such an urgent necessity as 
would have induced the owner to have sold the ship if he had 
been present. 

So, although the captain of a ship find it impossible to 
reach his port of destination, he has not any implied autho- 
rity, as the agent of the shippers, to sell the cargo for their 
benefit in a foreign port, into which lie is driven; and if he 
does so, although it should appear that he acted bond fide for 
the interest of all persons concerned in the adventure, yet 
such sale will be considered as a tortious conversion, for wbiqh 
the ship-owner is liable®. 1 { 

A. entrusted B. with goods to sell ip India*, agreeing to ; 

h Wilkinson ▼. King, 9Cnmp..N. P. C. C. J. Abbott, |>. 5. ed. ad. and S Eap. 

335. N. P. C. 6s. S. C. Reed r. Darby, 

I Tinkler *. Poole, 3 Wiis. 146. 5 Burr. Trin. 48 G. 3. B. R. 10 East, 143. 

8657. m Van Omeron w. Dowick, 9 Camp, 

k Parker r. Patrick, sT. R. 175. N. P. C. 48. ■ „ 

1 Hay man r. Moulton, B. R. London , n Bromley r. Cokweli, 2 Boa, k Pul. 
Sitt. Nor. 1, 1S0J. Eilenborougb, 438. 
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take back from B. what heahould not be able to sell, and al- 
lowing him what he alguld obtain beyond a certain price, 
with liberty to sell thespfor what he could get, if he could 
not obtain that price. B., not having been able to sell the 
goo 0s in India himself, left them with an agetot to be dis- 
posm of by him** directing the agent to remit the money to 
him (».) itk England. Itwas holden that A. could not main- 
tain trover against B. for the goods* 

Trover Vvill not lie for gbods irregularly sold under a dis- 
tress 0 ; the statute 11 Q. % c. 19. s 19. having declared that 
the party selling should not b0 deemed a trespasser a b initio , 
and having given an action on the case to the party grieved 
by such sam* 

But if a party pay money in order to redeem his goods 
fr6m a wfowrfol distress for rent*, lie may maintain trover 
against thpi^ng-doen 

n • 'f.v.nl*.. . . 


{I. By whom and against whom Trover may be 
maintained . 

One joint-tenant, or tenant in common, or parcener, can- 
not bnngApver against his companion for goods remaining 
in his posSssion, because the possession of one is the pos- 
session of both; if trover be brought, the joint-tenancy, &c. 
is good evidence upon the plea of not guilty'*. 

Upon this principle it was holden*, that A., a member of 
an amicable society, who had been entrusted with a box, 
containing the sums of money subscribed, and was bound by 
bond to beep it safely, could not maintain trover against B., 
another member of the same sock ty, and a stranger, in a case 
where B. had got possession of the box, carried it away, and 
delivered it to the stranger; Buller, J. observing, that it was 
admitted*, that one of the defendants was a member of this 
society, and, consequently, had a general property in the box; 
that a special property could not give a right in this ac- 
tion against a general property. The custody only was 
committed to the plaintin ; the property remained in the so- 
ciety* 

o Wallace, v. King, TB. Bl. 13 , r Hollifoy ▼. CainseU a id Wfcite, 

V SMpwirk r. Blanchard, 6 T. R. 298. 1 T. R. t)58. 

ij 9 Lfon. 990. case, 978. 
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After an act of bankruptcy committed by one of two 
partners', joint effects were sent awfcy, which came to the 
defendant's hands ; then the solventjafiptner died, leaving t he 
defendant his executor, a^d afterwm^^.commisanon'df bank- 
rupt was taken out against the surviving partner, and hisr 
estate assigned to the plaintiffs; it as hoHen^ thattbey wem 
tenants in common with the solvent |?4ntn«r#^#^ter hjsr de- 
cease with his representatives, by refetidaf fbowi^the a d of 
bankruptcy; and, consequently, could not fftauitain trover 
against the defendant claiming under such solvent partner. 

After an act of bankruptcy, committed by one of two 
partners*, the other delivered goods, part of their jpint pro* 
perty, to a creditor , for a joint debt, and died, arid afterwards " 
a commission issued against the surviving partner; it was* 
liolden, that this was in substance the same with the pre- 
ceding case; that the creditor, by virtue of sucb ddivery by 
the solvent partner, became tenant in%)mmon^d^|i| goods 
with the assignees of the bankrupt by retotio^pfStilxe act 
of bankruptcy, which*was in the life-time bft&e solvent 
partner, and, consequently,, that the assignee^dBuld hot main- 
tain trover against such creditor. 

If one tenant in common merely takes the thing in com- 
mon out of the possession of his companion, and carries it 
away, there no action lies by the other tenant in commons; 
but if he destroy the thing in c&mmon, the other may bring 
trespass or trover. As* where it appeared that one tenant 
in common of a ship had forcibly taken it out of the pos- 
session of his companion, and secreted it from h, so that 
he knew not where it was carried, and changed the name of 
it, and it afterwards got into the hands of a third person, 
who sent it on a foreign voyage, where it was lost, Lbra King, 
C. J. left it to the jury, whether under the circumstances, 
the destruction was not by the defendant’s (the tenant in com- 
mon) means; and the jury finding in the affirmative, the 
court on motion for a new trial, approving of the chief jus- 
tice’s direction, refused to set aside the verdict (9). 

t Smith and other*, assignees, kc. w. x Bramrael v. Jones, B. R. T. 29 Geo. 

Stokes, 1 East, 363. 3. MS. 

u Smith mid others, assignees, kc. r. y Barnardiston r. Chapman, C B, 

Orieli, 1 East, 368. See Harvey v. HU. T. 1 G. 1. cited from W.C.J. 

Cnckett, ante, tit. Partners, p.io6o« King's MS. in Heath V. Hubbard, 

4 East, 121. 


(9) It seems that the sale of the whole of a ship by one who is 




t*n jhover. 

Tfrf preceding am pp^eded upon the principle that there 
wb a destruction of ttyg subject matter, and it is now esta- 
pushed, tfot ope j^nan^jo common cannot recover for a chat- 
tel in trover against bis companion, without first proving a 
destruction of the chattel, .or something that is equivalent to 
* it Hence, wbefp one of two tenants in common of a whale 
cut,4tam an<T pressed the oil, it was balden*, that such 
alteration id t^e form of the property, did not amount to 
‘it tortious conversion, so as to enable the companion to 
maintain trover; 1 for the act done was an application of 
the whale to the only purpose which tould make it pro- 
fitable to the owners, and tended to preserve it instead of 
destroying it, which one teuaafr in common was clearly en- 
titled to do; and as the parties' were clearly tenants in com- 
mon of the whale, they became tenants in common of the 
pfdduce, J$er it was^converted into oil. N. It was ad- 
mitted th#the taking by the defendant, and the 

refusal on demand made, was not any misfeasauce 

in a tenOnf^l common, and did not give a right of action. 
It will however, to remark, that the rule that one 

tenant ih d&mmon cannot bring trover against his compa- 
nion, holds only in those cases where the law considers the 
.possession of one to be the possession of both. Hence*, 
where A, is tenant in fee of one fourth pftrt of an estate, and 
tenant in common with him, of the other three parts Jor a 
term of years, without impeachment of waste, if A. cut 
down airy trees, atod B. take them away, A. may maintain 
trover; for though 8./ being dispunishable of waste, might 
cut down $*bat trees he would, yet trees having an inheritable 
quality, and B. riot having iny interest in the inheritance, he 
cannot take the trees when felled by him who has the inherit- 
ance, and, consequently, his possession being tortious cannot 
^be said to be tiie possession of tire other. 

It is to be observed also, that if one joint-tenant, &c« brin£ 
trover, without his companion, against a stranger , the defend- 
ant cannot give the joint-tenancy, &c\ in evidence on the ge- 
nera/ issue , so as to bar the plaintiff of his action, but only to 
prevent him from recovering any more than his own share m 

ft FenaiugtT. Ld. Gremille, i Taunt. a West v. Patmore, at Exeter, per 
Ml. Tui tou, Jjjpoilt. MSS . Bull N.P.35. 


only a part owner, in exclusion of the right of another, who is te- 
nant in common with him, is uot equivalent to the destruction of 
the subject matter, mediately or immediately, so as to enable his co- 
tenant to maintain trover agaiftslt him for it* 4 East, 1 10. See also 
t haves v. Sawyer, T. Kaym. 15. # 


T t&3 

the Value 6f the property in question* ; foi it is a geiieral rote, 
that the defendant din avail himself of an objection of this 
feort, viz. that all the part owners ft a chattel hate not joined 
in an action of trespass or tort 9 b¥onght in relpect of such chat - 
trf, by a plea in abatement only c ; and if on e of two pajt- 
owheraof a chattel aue alone for a tort,‘ defendant do 

not plead in abatement, the other part-owhgfctaay aiferwarch 
sue alone, and the defendant cannot plead id abatement of 
such action*. 

'flftver will lie against a corporation 0 . 


III. The Declaration — Plea — Defence , and herein pf 
the Doctrine of LieM^Evid eQ O ^tiffi Maying 
the Proceedings — Costs — Judg 


i . 


Venue . — This is a transitory action, an$ tkUf v^nue may be 
laid in any county*. S * 

The declaration states, that the plaintiff was lawfully pos- 
sessed of the goods in question (10), as of his proper goods 
and ^battels (11), and that being so possessed, be casually 


b Nelthorpe r Farrington, 9 Lev. d Sedgwefth v. Overend, 7 T. ft, aft). 
U 3 Ad in. in Bnnmrdiston v Chap- e Yarborough v. The Bank of JEog- 
man, C\ B , H. T. i G 1. cited iu land, B R.Trin.T.52 G.S. 

4 East, 121 f Brown v. Hedges, S&lk. 990 . ’ ' 

c Bloxam v. Hubbard, 5 East, 490. 


(10) The g;oods in question should be described with suchcin- 

vemeut certainty, tliat the jury may know wliat is .meant, but in 
this action the same accuracy and precision are not required as in 
the action of detinue, which is for the recovery of the tilings them- 
selves in specie, if to be had. Hence, a declaration in trover for 
twenty ounces of cloves and mace*, ten pair of curtains and va» 
lencef, for a parcel of diamond •>£, for the furniture, apparel, See. 
belonging to such a ship§, has been holden good. * 

(11) The omissipn of the words, “ as of his prqfltf go6(ft,*’ is 
cured by verdict, Jones v. Wmckworth, Hardr. in.; but filtal 
after a judgment by default. Swallow v Ayncliff, B. R. M. 2 
G . «. MSS. 


* Hartford v. Joses, Salk. 654. 
f Taylor v. WelU, 9 Sail ad. 74 . 

J White v. Graham, Str. 897 . Ld. Reyn. 1530 , 
$ Nighlisgale v. Bridget; Csrtb. id). 
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lost them, and tta*t they came to the hand* and possession 
of the defendant by finding (12), who afterwards (13) con- 
verted (14) themp>ni8 ovgimse. 

This is the l lu^ltaee of the declaration in common cases. 
Where the jfcctibri v is brought by an executor, administrator, 
or tfajUMignewof'S bankrupt; the character in which the 
partyVues must of Course appear on the face of the declara- 

titm* 

r? Cate must be taken to state the possession to be in the per- 
son to whom the property belongs. 

In an action of ttover by the assignee of bankrupt part- 
ners’, the declaration consisted of one count only, in which 
the possession 4ms stated to be in the partners. It appeared 
in evidence, that the greater part of the goods in question 
belonged of the partners only, before the commence- 

ment of |» r |i^e«ship, and had never been brought into 
the partt^^P^lpnd. It was proved, that the residue'of 
the goo<Rin^Mrt of the joint estate. Per Kenyon, C. J. 
The plaint^mmeir this declaration is entitled to recover the 
value of such goods onlA as have been proved to belong to 
both the partners as partners. Had there been a count in 

g Cook, assignee of Kent aud Pemberton, v.Tunno, London Sittings after H.T. 
41 G. 3. B. R. Kenyon, C. J. MSS. 


(12) The con version is the gist of the action, and the manner 
in which the {£6ods came to the nands of the defendant is only in- 
ducement* ; and, therefore, the plaintiff may declare that the goods 
came to the possession of the defendant generally or specially, by 
finding, (though the defendant mine to the goods by delivery f,) 
gfthttt the defendant fraudulently, at cards, won money of the 
pd&intifF from the wife of the plaintiff^. 

(13) In the declaration the conversion was laid, under a scilicet, 
to be on a day before the trover §. Upon motion in arrest of judg- 
ment, the declaration was holden to be good, for the postea con - 
gtrlaf is sufficient, and the scilicet is void. 

(14) Though it be necessary to allege a day and place of con- 
version (or of a request ana refusal, which is tantamount^!,) 
yet as it is neansitory action, the conversion may be laid here, and 
proved in Ireumd**. 

* leetck v. Clark, a Bulat. 306 . 
t a Bulst.313. per Coke, C. J. 

% Vid. Eat. ate. 

t Tesmond v. Johnson, Cro. Jac. 418. 

J Hubbard's case, Cro. Elis. 7S. 
q WUsoav.Ckftmbcn.Gro.Car.86t. 

•ft Brown v. .Hedges, Salk. 990. « 
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the declaration, stating the possession in the assignee* *s 
this wrts a joint Commission, and the assignment under such 
commission passes both separate an&joint elitists*; the whole 
might have been recovered; as it iS v theve^ict must be for 
that part only which has been proved Jhe property 
the partners. The jury found a verdict^ip^ngiy. 

In trover by husband and Wife, the deiitaflition ougftnot 
to allege the possession in them both 1 , nofsthte the damage 
to have accrued to them both* ; for the lasftwitl transferrin 
point of ownership, the whole interest to the husband. 

If trover be brought against husband and wife, and it is al- 
leged in the declaration thatjthey converted thegpdds to their 
own use, the judgment may be arrested 1 or relied* on writ 
of error (15). S; 

It seems", however, as the conversion’is ^^t; that the 
wife may be charged with it in the with a 

trespass; that is, the declaration may ‘ state*' ‘husband- 

and wife converted the goods, omitting th&wAras: to their 
own use. 

Plea. 




eneral issue in this action is not guilty; under which 
|y ground of defence which proves that the conver- 
r lawful may be given in evidence 5 for the gist of the 


action of trover is a wrongful conversion. 


Hence, in trover for a gun*, the defendant may give in evi- 
dence, that he was a gamekeeper of the manor of B.,and took 
the gun by virtue of the stat. 22 & 23 Can 2., though the aqt 


h Exp. Cook, a P. W«is, 500. 
j Per Yelvrrton, J. Yetv. 1 65. 
k Salk. 1 14. 

1 Rlicmet v. Humphreys, Cro. Car. 

2.14. 


in Berry t. Nevya, Cro. Jac. 661 . Perry 
v. Diggs, Cro. Car. 404 . 6. P. 
n Draper y. Fulkes, Yelv. 165. Anon. 
1 Ventr. 24 . 

o Dane v. Waller, In Kent, l6«S. Ball. 
N, P. 48 . 


(15) But where in trespass * against baron and feme for entering 
an house, and taking goods, the declaration stated, that they con- 
verted the goods to their own use : on motion in arrest^ judgment, 
the declaration was hnlden good; for the conversion in this case ii 
not the gist of the action, and the action being maintainable for 
entering the house and taking the goods, the court will intend that 
the damages were given lor those trespasses only. 

• Smalley v. Kerfoot, Str. 1094, Andr. * 49 . & C. Pallen v. Palmer, Ball. N.P. 

46 .S.P.- 
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do not authorize the pleading the general issue, and, therefore, 
it would be otherwise in trespass for taking it. So the de- 
fendant may give in evidence on the general issue, that he 
took the goods in question for toll*. 

Where an adtttinistrator brings trover upon his own pos- 
session*, the d^&ndant may give in evidence a will, and an 
exechtdi*, upon not guilty; otherwise, if it be on the posses- 
sion of the intestate, (as in the principal case) for there the 
defendant ought to plead it in abatement, and if he does not, 
he shall not give it m evidence. 

The defendant may also plead the statute of limitations', 
viz. that the cause of action aid not accrue at any time within 
six years next, before the commencement of the plaintiffs 
action. 

* 

Where an executor, several years before, had left some 
household Jttlfff m the house, by the consent of the heir 9 , who 
used them afftrivards, and within six years of the action 
brought, t&^fexeclitor demanded the goods, and the heir re- 
fused to dqgtttf them, whereupon trover was brought, and 
the statute W limitations pleaded ; it was holden, that the 
user before the demand Vas neither a conversion, nor any evi- 
dence of it ; for it was with the consent of the executor until 
that time ; and the demand being within six years, therefu- 
sal, which ensued it, and which was the only evid&JHbf’a 
conversion in the case, was within the six years ; anoJJJPro- 
ver be before the six years, and a conversion after, the statute 
cannot be pleaded. 

Bankruptcy of the defendant after the cause of action ac- 
crued, caunot be pleaded, because the damages in trover are 
uncertain*. 

Defence , and herein of the Doctrine of Liens . 

The most usual defence to this action is, that the defendant 
has a lien on the goods, or a right to detain them. It will be 
proper, therefore, to inquire under what circumstances a party 
may insist on this defence. 

There are two species of liens known to the law, namely, 
particular liens and general liens". Particular liens are, 

p Sir W. Jones, 940 . J. in Topliam v. Braddick, l Taunt, 

q Btaiuteld ▼. March, per Holt, C. J. 577. 

Loudon Sittings, Salk. 985 . t Parker v. Norton, G T. R. 695. 

r 91 Jac. I. c. 16. u Per Heath, J .3 Bos. & Pul. *94* and 

« Wortley Montague v. Lord Sand- per Kenyon, C. J. 1 E»p. N. P. C. 

wiclt, 7 Mod. 99. cited by Lawrence, 109. per Lord Mansfield, C. J. 4 

Burr. 9891 . 
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where persons claim a righj. to retain goods, in respect of la- 
bour or money expended oh such goods, and these liens are 
favoured in law. General liens are claimed in respect of a 
general balance of account ; and these are' founded on express 
agreement, or are raised by implication of w%from the usage 
of trade, or from the course of dealing bfjfwen the parties, 
whence it may be inferred, that the contract in Question was 
made with reference to their usual course of dealing. ^ 

By the common law, where a party is obliged to receive 
goods, he is also entitled to retain them for his indemnity (16). 
Upon this principle, it lias been liolden, that common car- 
riers * (17) and innkeepers have a particular lteiqon the goods 
intrusted to their care. In like mauner, milterii have a par- 
ticular lien on the produce of corn, which thffejr have ground, 
for the price of grinding*. " ■ 

A person*, who by his own labour preseryejs goods, which 
the owner, or those intrusted with the cairelpf them, have, 
either abandoned in distress at sea, or are hn&fe to protect 
and secure, is entitled by the common lajv-pf England to 
retain the possession of the goods saytfd, until a proper com- 
pensation is made to him for. his tVoublc (IS). The reason 

* Skiiiner t Upshaw, Ld. Raym. 752 . z Per Holt, (’. J. in Hartford v. Jonc«, 
y E^BDckeuden, I Aik. <235. Lord Raym. :nj3. Salk. 654- Abbott, 

ed. $nd. 


( IG) It was said by Ryder, C. J. delivering the opinion of the 
court in Brenan v. Currant, T. 2 8 and 2<J G. 2. B. R. MSS. that 
he had not found it laid down as a general rifle, that the remedy 
by retainer was co-ex tensive with the obligation to receive goods. 
But see I^ord Raym. 867. 

(17) See further as to the lien of carriers, ante, tit. Carriers, 
Sect. III. and Rushforfh v. Had field, 7 East, 224. 

(IS) By stat. 26 G. 2. c. ly. s. 5. it is enacted, “ that in case 
any persons not employed by the master, mariners, or owners, or 
other persons lawfully authorised, in the salvage of any ship, or the 
cargo or provision thereof, shall, iii tire absence of persons so em- 
ployed or authorised, suve any vnjfr ship or goods, and cause the 
same to be carried, for the benefit of the proprietors, into port, or 
to any adjoining custom-house or place of safe custody, immediate- 
ly giving notice thereof to some justice, magistrate, custom-house 
or excise officer, or shall discover to any such magistrate or officer, 
where any such effects are wrongfully bought, sold, or concealed, 
such persons shall be entitled to a reasonable reward to lx- paid by 
the master or owner of the vessel or goods, and to be adjusted in 
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of this rule is obvious ; goods carried by sea are necessarily 
and unavoidably exposed to tbc perils which storms, tempest, 
and accidents*, (ffer beyond the reach of human foresight to 

E revent,) a&^iauMy creating, and against which it too often 
appejns, tbajijp^ greatest diligence, and the most strenuous 
exertions of fm mariner cannot protect them. When goods 

f ans in imminent danger of being lost, if>is most frequent- 
; the hazard of the lives of those who Bave them, that 
are saved. Principles of public policy dictate to civi- 
lized and commercial countries, not only the propriety, but 
even the absolute necessity of establishing a liberal recom- 
pence for tb$ encouragement of those who engage in flp dan- 


gerous a 
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1 liens, it has been determined, that the attor- 
of the different courts have a lien on all 
in their hands, and judgments recovered, 

W* 

\ a lien for his geperal balance on papers of 
i come to his hands in the course of his pro- 
neht ; therefore where C. gave his attorney 
or the "purpose of satisfying a debt for which 


an execution had issued against his goods at the suit of B., and 
the attorney paid the money to B., who thereupon delivered 
to him a lease which had been deposited by C. with£. as a 
security for the debt ; it was holden, ' that the attorney had a 
lien on it for his general balance due from C. ; and that such lien 
was not extinguished by his having taken acceptances from C., 
for the amount of that balance before the lease came to his 


„ — 

a Nicliolfton v. rlmpman, 2H.BI.S54. 1 * Stevenson v. Blakclock, 1 M. & S. 
Mitchell v. Oldfield, 4 T. R. 12 . 1 . > J5. 


case of disagreement about the quantum, in the same manner an 
mil rage is to be adjusted or paid by stat. 1 2 Aim. st. 2. c. 18. or by 
atat. 36 G. 2 . e. ly.” 

(19) Hut in one case, vAere A. purchased the interest of a lease 
for vears, and the writings rare left in the hands of B. an attorney, 
to draw an assignment of tlielease ; 13. drew the assignment, and it 
was sealed, but B. refused to deliver it, until A. paid for the draw- 
ing, &c. ; upon which A. brought trover against B, for the deed : 
HoltJC. J. held, that the action would lie; because B. might have 
au action for what he deserved, but that he could not detain for it. 
Anon. Pasch. 6 W. & M. at Nisi Prius, Ex rel. Mr. Place! 1 Ld. 
Ray in. 738. 
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hands ; some of those acceptances, when the lease did come 
to his hands, having been dishonoured, and one of them taken 
up by the attorney. e 

The lien which an attorney has on th^rarani in his hands, 
is only commensurate with the rights 1l^m|jihe party deli- 
vering the papers to him has thereinif one whether 

attorney or not, has, by the common law* on the aoe* 
cificdeed or paper delivered to him to do my work orW 
ness thereon, but not on other muniments of the same 
unless the person claiming the lien be an attorney or soli- 
citor 4 . 

So^rhere a banker has advanced money tg^vCU&toraer 
lie has a lien upon all the securities v^hi^PP^ie into his 
hands belonging to that person, for the his gene- 

ral balance : uuless there be evidence to^tfEpif^that he re- 
ceived any particular security, under spepti^lc^uhistances, 
which would take it out of the general 

So a calico printer has a lien upon the posses- 

sion f , for the general balance of his aecount, jmwbr^<ionc in 
the course of that business. So a printer employ e8 to print 
certain numbers, but nbt all consecutive numbers, of an entire 
work has a lien upon the copies not delivered, for his general 
balance due for printing the whole of those numbers*. 

In* like manner it has been determined, that dyers h , fac- 
tors 1 (20), and wharfingers*, have lien9 for their general 
balance. 

The master of a vessel has a lien on the trunk of a person 
whom he has conveyed in his vessel, until a reasonable sum 
has been tendered for the passage 1 . N. It did not appear in 
this case, what were the terms of the contract but it 
proved, that the defendant had brought the plaintiff and ms 
trunk, containing his wearing apparel, home in his vessel 
from the Brazils to London ; 16/. had been paid by the plain- 


il Hollis v. Claridge, 4 Taunt. 807. 

• Davis v. Bowsher, 5 T. R. 4 S». 
f Exp. Andrews, 21 June, 1764, per 
Lord Nortliingtou, C. Co. It. L. <129. 
edit. 5 th. Weldon v. Gould, 3 Esp. 
N.P.C. 268. Kenyon, <\ J. 

Blake v. Nicholson, y M.&S. 167. 
Savile v. Bnrchard, 4 Esp. N. P. C. 
53. Kenyon, C. J. 


i Kruger v. Wilrox, Ambler, 352 . 
Gardener v Coleman, cited 1 Burr. 
494. and (j East, 28. per Bullet, J. 
S. P. 

k Naylor v. Mangles, 1 Esp. K, P.C. 
109. 

1 Wolf v. Summers, London Sittings 
after II. T. 51 G. 3 . Lawrence, J. 
8 Camp. N. P. C. 631 . 


(20) See further as to the lien of factors, ante, tit. Factors, p. 767. 
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tiff, but the defendant claimed 15/. more, and insisted on 
detaining the trunk until the rest was paid. It was proved, 
that 30*. was a reasonable sum for the conveyance of the 
plaintiff. But the master of a ship has not a lien on the 
ship®, for ‘money expended or debts incurred by him for 
repayrt done t^it on the voyage. 

P^tcy brokers have a lien for their general balance®, even 
f#fegainst agents who do not disclose their principals; 0 but 
nek' where they have notice, that the person who employ S 
them acts merely as an agent* ; and it has been holden, that 
where an English subject, in time of war, informed the 
broker, that the property insured was neutral, that jvas a 
sufficient indication to the broker, that the party acted as 
agent*. * 

A. commissioned B. to sell a ship, and having deposited 
her register with him for that purpose, became bankrupt: it 
was holden, that the register acts did not prevent B. having a 
lien on the register deposited with him r . 

A general right of detaining a thing until the money due 
for the work done upon it be paid, may be waved by a spe- 
cial agreement, as to the time or mode of payment; but 
not merely by an agreement for the payment of a fixed sum% 
although a contrary doctrine is laid down in several cases'* 

In trover by an assignee of a bankrupt', it appeared that 
the goods had been attached in the hands of J. S. (to whom 
they had been delivered by the bankrupt (21),) in a plaint 
at the suit of the defendant. Afterwards, and before con- 


m Hussey v. Christie, 9 Cast, 496. 
n Whitehead ▼. Vnughnn, B. R.T. 2.1 
G. 9. Co. B. L. 5tli cl. 
o Mann v. Forrester, 4 Camp. N. P. C. 

60. Westwood t. Bell, ib. 349. 
p Manna v. Henderson, 1 Cast, 
Snook v. Davidson, 2 Cutup. N. P. 
€. 919. See also 2 Camp. N. P. C. 
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q Snook v. Davidson, uh. sup. 
r Mestaer v. Atkins, 1 Muiflh. 76. 5 
Taunt. 3»i. S. C. 

• Chase r. Westtnore, B. R. Triti. 56 
Geo. S. See also the opinion of 
Gibbs, C. J. to the same effect in 


Hutton v. Bragg, 3 Marsh. 345 and 

t Brnuin v. Currint, T. 33 Si 29 G. 2. 
B.R.Say. K. 221. shortly stated in 
Bull. N. 1*. 45. and MSS. See also 
Collins v. Ougly, post. But these 
authorities werp ovenu led in Chase 
v Wr.stinorc. 

11 Collins v. Onjrly, B. R. F. 9 W. 3. 
per Holt, C. J. cited by Ryder, C J. 
in Brenuu v. Currint, MSS *, but Bi't*- 
nan ▼. Currint was overruled in 
Clmse v. VYcitmore, B. R # Trio. 
50 G. 3. 


(21) It Is not stated for what purpose the goods had been deli- 
vered to J. S., blit it seems, from the subsequent part of the case, 
that J. S. was a manufacturer to whom the goods had been deli- 
vered by the bankrupt, in order to have some work done to them, 
under an agreement to pay a certain sum of mouey lor such work. 
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damnation, *n aptjrf ^akruptcy was committed 4 the* the 
goods were coodemaed, and satisfaction entered on the re** 
cord by the defendant it was holdeu, that this evtdbnte 
was sufflcfent to charge the defendant, die property net* 
being altered until condemDatioa ; and that the person who 
delivered the goods by compulsion of law discharged? 
The C. J. added, that if goods were delivered te a mamma- 
turer, he migftt detain them for what he, deserved fyt hit 
labour^ but if there was an agreement for the price hC CQttkt 
not; In that case he must rely on the contract, and be in the 
same condition with other creditors. 

If a person having, a lion upon goods, e. g. for wambouSa 
rent* w&h they are demanded of him, claims to retain them 
upon a different ground, viz. that the goods are bis own pro* 

K , and does not make any mention of the lien, tfpyer may 
laintained against him, without evidence of a tender 
having been made to him in respect of his lien*. : 

A lord of a manor seized a beast as an estrajr*, and kept 
it for some time after having proclaimed it ; the owner af- 
terwards, and within the year, claimed it, and btbught ttoVer, 
without having first tendered a satisfaction for the Keeping of 
it ; and for the want of this, it was hoiden, that the action 
would not lie. 

But if a horse be distrained in order to compel an appear- 
ance in a hundred-court*, after appearance the plaintiff cannot 
justify detaining the horse, until his keep is paid for. 

A party cannot acquire a lien by his own wrongful act*. 

If the defendant is to be considered as a mere wrong- 
doer*, it is not necessary for the plaintiff to tender him ftp 
indemnification for expenses, which have been incurred by , 
him in order to obtain a wrongful possession (32). 

u Boerdmau v. Sill, 1 Camp. N. P. C. y Teuton v. Cook, II. 9 G. 8. Bull. N. < 
4 id. n. Lord Elleuboroitgli, C J. P. 45 . 

x Taylor v. James, 8 flu). Abr. qj (Af.) z (irifliitis v. Hyde, Dorset Sum. A«jr. 
p|. 3 . 1009. Lawrence. J. 

i Lcnipriere v, Pat»Mgr, 9 T. R. 496. 


(22) It seems, that the same rule holds, where the defendant baa 
incurred ail expense in respect of the plaintiff’s goods, without «u 
authority from the plaintiff. Stoue v. Ling wood, Str, 6$l. which 
case, however, was denied to be law by Lord Mansfield, C. J# 
4 Burr. 4218. Where possession has been obtained by a untie* 
t presentation on the part of the defendant, he cannot set up ajlicn, 
to which he might otherwise have been,, entitled. Madden r* 
Kempster, 1 Camp. N. P. C. 12. 
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Bfat, before a party can entitle himself by an action of 
trover or relief from an usurious contract b , he must tender 
all the money really advanced. 


Evidence. 

in order to maintain this action, the plaintiff, must prove, 

1. Property and right of possession in himself in the 
goods in question, at the time when they came to the posses- 
sion of the defendant* 

2. The nature and value of the goods converted. 

3. Possession in the defendant, and a conversion by him. 

In general this is the only proof requisite 6 , for it is not ne- 
cessary to prove the manner in which the goods came to 
the hands oi the defendant, that being matter of inducement 
only. 

\fk trover for a debenture 11 , the plaintiff must prove the 
number of the debenture as laid in the declaration, and the 
exact sum to a farthing, or he will be nonsuited ; but he peed 
not, set out the number (any more than the date of a b$nd e , 
for which trover is brought) ; for the plaintiff not being pos- 
seted of the debenture, may not know the number, and if 
he should mistake in the number, he must fail in the actipn. 

In trover for a bond f , the plaintiff will be permitted to 
give parol evidence of the contents, although he has not 
given the defendant notice to produce the instrument itself. 
So in trover for the certificate of a ship’s registiy the cciii- 
ficate may lie pioved to have been planted to the plaintiff by 
the production of the registiy, from which it was copied, 
though notice has not been gi\en to the defendant to prodiu e 
the certificate itself (23). In these cases, the nature of the 

b Filzroy v (Iwillun, i T. R. iw e Wilson v Chftuibcis, Cto Cur sfij 
c Bull N P jj. f llowi.lUII, 14 Casd, *74 ami m c 

d Per Holt, C J Loudon Sitt AD .1 Campli 144 

17<»7* Bull. N. P. 37. g Butrlur v Jurat, J Boo it Put 14 ?. 


(23) “ Where a written instrument is to he used us a medium of 
proof, by which a claim to a demand arising out of the instrument 
is to he supported, there I udmit the instrument itself must be pro- 
dueed, or notice to produce it must hate been given to tnu defend- 
ant, before apy evidence of its contents can be received; jbut'fliH 
being an action *of trover for the certificate of registry itself, 1 can 
see no sound reason why evidence should not be admitted of the 
existence of the certificate, in the same tnanuer as evidence of a 
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actiop is $u Anient notice to the defcud^it^of the subject of 
inquiry. 

In trover tor a ship", the mere tact of possession** x o\Vner 
is sufficient prima facie evidence of ownership, without the 
aid of any documentary proof of title, as the bill of sale or 
ship’s register, until such further evidence is rendered ne- 
cessary in consequeuce of the adduction of some contrary 
proof on -the other side (24). 

floods consigned tp A. upon their arrival arc landed on the 
defendant’s wharf ; the plaintiff in an action of trover, may 
prove his title by parol, although the bill of ladiug which has 
been iudorsed to him cannot be received in evidence for want 
of a stamp 1 . 

A trader on the eve of bankruptcy made a collusive* sale 
of his gppd$ to A. It was holden, that the assignees could 
not maintain trover for the goods against A., without proving 
a demand and refusal*. But the sale of a slop, which was 
afterwards lost at sea, made by the defendant, who claimed 
under a defective conveyance from a trader before his bank- 
ruptcy, lias been holden to be a sufficient conversion so M to 
enable the assignees to maintain trover, without proving a 
demand and refusal*. N. The defendant sold the ship by 
public auction, and afterwards assigned it to the vendees, who 
sent her to sea. ' 

A demand and refusal is only evidence to induce a jury to 
presume a conversion m , and, therefore, if the jury fiiid a 

1i Robertson v. Pfencli, 4 F*wl, Uo. k Nixon v. Jenkins, *2 H Bl. 13^ 

also Sutton v Buck, g '1 aunt. I s l/nl, 407 . t 

m Pi 1 Sn r Coke, C J. jo Ucj>. 5 b b 
1 Davis v Reynolds, J Stuik N P C* r »7 
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picture, or other specific thing, 15 constantly admitted where it 11 
sought to be lecoveied S11 the*atne fotin of Action,” Per Rookc, J. 
3 Dos. &. Pul. 140'. 

(24) Entries in the custom-lion -c hooks of the port of London, 
and of the out-put t to which a dup belongs stating that she was 
transferred to A. by B. the original owner, was holden not sufficient 
evidence to prove that A. were liable ns registered owner, (hew? t|oi 
liemg au\ proof to connect A. with the entries. Frazer v. Hoplcins 
and another, C. B.Trin. T. 49 G. 3. 2 Comp. *N. P. C* 17^ Sk'r. 
ulsoTiidvter v. Walpole, 14 East, 22*1. Smith v. -Fug*, 3 Cftiwp. 
f\‘450. ^trothcr v. Wilton, 4 Camp. N. P. *0. £4, 
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vwh&i thafotbfcrm vm a. demand and refusal; t\vc 
$p\pt caqppt adjudge ip to be>a conversion. ' f * «» 

‘A* demand and refusal 'is not evidence of a cdrivefsion b , 
***** it is apparent that th^defeh<fi»th*s htit been fetlfliy of 
a eonroerm&i v fta m the case of the defendant haVirtg cut 
down* trees of i*he plaintiff, and left them fVftife id the plaintiff's 
grooptl^for in such case it is oleaV thartheitf Hds tiojt'b&n 
any conversion, if they continue there W before. IfA.lnfo 
itboee ^session goods happen to come, being tabbrtufittfeat 
& a* the real ©W*er* refuses to deliver them to uijtif he 
proves that h*is thp real owner? sifdh qualified WU^Tis riot 
evidence Of a conversion 0 . In order to make a demand and 
refusal sufficient evidence of a conversion, the party, When he 
refuaep, mqjfcJpvQ it m fcfru power to deliver up or to dcfcdm 
the frtfcla <$mai)ded, Hence, whtre in trover foV a deed 1 , 
the evidence was, that when the deed was demanded frdtti the 
defendant, he sajd he would not deicer it up, but that H was 
Jfi*? iri® tiands of his attorney, whojiad a,^ npon it. 

in *g*ifWU eprrier, a refusal to<dehver is netfepi* 
d ^c^of^a, eouverston* if it appears clearly that *he'#dod& 
have been lost through negligence «, but If that do^notap- 
pear, or if the carrier had the goods in lm custody when he 
refused to deliver them, it is good evidence of & conversion r 
(5t5). But he may givp ip evidence the dotspniog q£ jtbo goods 
for his hire*. So ne may give in evidence, that the goods 
were stolen*, for then he is not guilty of a con version, though 
he w ill be liable m an action on the case to make compensa- 
tion for the loss of the goods. IT A. sends goods by B. \ a 

n Per our « Moil a is r Silk 651 Dewell * Moxdo, 

0 Green v Duun, 3 Camp TSi P C i Uuut ic,i S I* 

215 11 Ld Lllenboiough, C J bic s Skiouu v UpfLin, 2 lout Uiyiu 
awo to the same iflcit, Diet per 752 Tht cane of the 1 \iU*i <. u 
CoKe, C. J. 2 lluhit 11 8 aftte p ricr, cited by Holt, t 1 iiiYoihev 
wJ td« Kenyon, C J in So- fJrenaitq;h, Lil. Kaym sf?7 
JompoV. Dumck, 1 F»p N V C.Bfl t George v. WVbuin, 1 UoT Abi t» 
p Smith Young, 1 Camp K. PC. (L ) ph 4 . 

♦39* u Atter«ol \ Bnunt, 1 Camp P 

1 Auonj.Salk. 6 S 5 , Romv Johnson, C 409 hjlctiboiaugl^ < . J 
5 DUir 2525 Kukiuan v, Har- 

grewvetj ante, p 39s. 

f 

,i. l ...i>||.l l ..i^ , , >w ,^w. l . I. ■ ■ ■*. .. l . UII Aim...- ? 

Jf a camei f*v», he has the goods in hi* iwaieltaise, and 
refuses, to w^ive^ them, that vf»ll be evidaace of a < oaVersioo, and 
trover umy be intnntaiQpdj but uot for a bare nou-delivavy, Without 
any such refraal.” Per l*ord Eileuborough* C. J« in Scierm v. 
Kipped, 4 E-p. N. P. C. 157 
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common carrier* to be delivered toCi, proof that B. asserted 
he had delivered the goods to Gi, whereas in truth C. had 
never reeled thgimj# not. sufficient evidence of owWertion 
to wmport trover s&aipst B* .Sot in trover for a horse m am 
mn-Keeper’s posseesum, refusal is nos 'a conversion, or evi- 
dence of a conversion, unless the plaintiff , tedder a eum suf- 
fiqept for th0 keep of this horse, pad the jury is to judge of 
the sufficiency of the tendei* (3£)y. But it A- put a bone to 
pastur^jvith B., and agree to. pay him a certain sum per week 
as long as he remains at pasture, andafterwasdstseii h i m to>C«* 
who brings trover against B., B< cannot detain the horse* 
against C. the purchaser, until he be paid, but must have re- 
course to his action against A , . 

In trover agam9t several defendants, all cannot be- found 
guilty on the same count, without proof of a'jOint tfmver-' 
sum by all*. ' 

Possession Ougfht to be proved in the defendant hfmsctf*', 
for deltveiy to a servant is not sufficient, if the goods, ao mk 
come to tne hands of the defendant, unleS9 the servant pe 
employed by ius master to receive goods* ibr Him; and the 
gOods^are delivered m the way of hit trade] as if aphWp'bd 
delivered to a pawnbroker's servant k . 

In troverfor a bill of, exchange, the damages are to be coJ-, 
ciliated according to the amount of the principal and mleiest , 
due upon the bill at the time of the conversion *. ,j 

* 4hm 9 Sbour 16] ptr North, C J a Bull N ^ 44 
y v, Altan, Cr* Car, 971. b Jonei v D«t, (talk. 441 . 

llut $m CJh v Weptytyoie, D R t M<rwt Junes a (amp NtP» 0 . 
*1 rm 1 477. 

z ft it oil v Glennie and othm, 1 
Motile it SelWyn, 5b 8. 


(26) “ If a mao brings his ^borse to an inn, and leaves him there 
1 1 the stable without ait} special agreement as to what he ‘is to pay, 
the innkeeper is not bound to deliver the horse until the owner ftfls 
defrayed hw charge for the horn* ; but he may justify the detainer 
of the horse fbr his food and keeping; find after ^he horte has eat 
as much as he is worth, the innkeper, upon a reasonable appnuw* 
inent, may sell him, and it is a good sale in law. But if there be 
a special agreement, that the owner of the horse shall pay a certain 
sum for the keep, m tliat case, although the lioise eat ap^ double 
hie price, the innkeper cannot sell him« v ‘Per Pbpham, C. J, 
Yeiv. 67. But see Chat*^ r, Westmore, sup. anq see AUb 
Janets. Pearley Str. 566 , where it wa$ htjklwf, that ad wifteejftf' 
cannot sell the horse Uf his gttett, eke^/f th thd city of lebpd^i. 
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Of staying the Proceedings^CtiM++$udgMenf* 

Formerly, if the defendant was desirt&fctr staying the pro- 
ceedings against him, by'brin^njg the Subject matter erf the 
action into court, anti undertaking to pay the costs incurred, 
th T e court refuted to listen to the application*, unless the ac- 
tion was brought for money % observing, that they bad* not 
any warehouse for the purpose. But of late years it has # 
been usual to gjrapt applications of this kind, when a proper 
case has been bttdgb* before t^court f {Z7% ' put not where 
it appears that the goods are altered, and of less value than 
they were when taken * (28). 


# f - i 

- 'li'Hlfe Srtton’ of traver*§ufc being within the stott* and 
‘tv 9.* the recovery of damages to any amount 
>tyiR tmtitfc' the > plaintiff' to costs by virtue of the sta*. of 
'Glbudesmri 1 * 

’^’hcl&k,’ r &-& 9 'W. 3. c. 1 1. s. I. 1 which elves dinrts tb'her- 
1 We whp We Improperly made defendants in aetiohstef plmMis 
‘rif trespass;' assault, false imprisonment, dr ejectlO firttKte/does 
’hot feJctetSd to actions of trover, 

. »r . ,f r , 


Judgment. 


’’ The judgment in this action is for the recovery of damages 
"only*, and m this respect it differs from 'the judgment fin the 
v £halogoiis action of detinue, which is for the recovery of the 
■goods in question, or the value thereof, if the plaintiff cannot 
hive the goods. 


^ Salk. 597. Bowijigtou v Parry, 
Str. <133. Ofivunt v Ptimcau, Mi 
1 i«*l 1 Wil* 23 8. C. Hanlhtg r. 

* WKkro, SSfcy iso. 
ft Auan. Mr. 143. 

f^ffTlord Kenton, C J 7 T.K 54 
BvtattrriT.Lathbary, Bull N F49 


If tloylen v. Batty, Bainrt, 2$ 4. 

Pishei v Piimr, 3 Bun nf> ? 

]» Pcrciif.in Vrn? Phillips, ^alk* eos 
f Msnmcrt Lamt, P. 1 U 2 citttl 
in Indict A \ 1 yu^wu|U»,4 Burr, uss 
k Knight t.Buuhu, Cro. Uliz Hi) 


i nf. ' * 

(27) See Pickering v. TriUtc, 7 T. R. 53. where this doctrine 
•tone extended to trespass for taking goods. 1 

«■ WJerp the goods are ponderous, the court wiU grau^s rule 
tosluw cause, why, cm the delivery of the goods to the plain ti ft, 
« aud on payment of costs, the proceeding should tmt '\k clayed. 
1 £db#v v! Wofgate, C. B. Barnes; 281. ed. 4to. Watts V. Phipps, 
B, R. E. 7 0. 3. Tttill. N. P. 49. : 
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USE AND 9CCUPATI6N. 

FORMERLY an action of assumpsit* for rent arrear upon 
a parol lease for years could jtt>t have been maintained, either 
pending*, or after the expiration of the term*, because it was 
considered as a real contract: the only remedies were by dis- 
tremor aation of debt. But onf a mere promise to pay a, sum 
of money d , or so much as the plaintiff deserved to havef, in 
consideration of the plaintiff's permitting the defendant .to 
99 t cupy larids, &c. an action of assumpsit^ might ,hav§ been 
ipainta^ed /( by fcjbc common law. In tl)is c^e the otyection 
as t £0 jLhf contract being real, wp$ removed by considering the 
permission to occupy as not amounting to y a leg^e, ana the 
mere promise to pay a sum of money in consideration of such 
permission, as not amounting to a reservation of rent. 

I11 order, however, more effectually to obviate the diffi- 
culties which occurred in the recoveiy of rent, where the de- 
mise was not by deed, it was enacted by st&t* I1,G. 2. c. 19. 
S. 14 f “ that landlords, where the agreement vt not by deed, 
may reco\er a reasonable satisfaction for the lands, tenements, 
or hereditaments, held or occupied by the defendant, in pn 
action on the case, for the use and occupation of what was so 
held or enjoyed ; and if in evidence on the trial of such ac- 
tion, any parol demise, or any agreement, (not being by deed) 
whereon a certain rent was reserved shall appear, the plaintiff 
in such action shall not therefore be nonsuited, but may make 
use thereof as an evidence of the quantum of the damages to 
be recovered.” 

It will be observed, that under this statute r , a landlord 

a Brett v. Read, Sir W. June*, 399* Johnaon ▼. May, 3 'Lev* 1&0. Ad- 
Cro. Car. 343. judged on demurrer, 

b 1 Rod. Abr. (O) pi. 1. e How ». Norton, I Lev 179. Muon 

c JLf). a. see alio Green v. Harriag- t" r. Wetland, Skin. 938. 949. 

ton. Hob. 384. Hull. 31.S.C. f Per Eyre, C. J< delivering the opi- 

4 Xjartoal v. Morgap, Cro, k Jac* 599. the Courtis Napfe v. Tat- 

Chapmanv. Southwicke, 1 Lev. 304. locfc, 9 H. BL 393. 
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A tenancy from, year to yqa,j“ (created by parol,ii» nrtdq. 
temuped by a parol hqenae.fi om the lawlipid tg-thestodant 
to quit an the npuple pjf a quarter, and the tenant’* qnUStu% 
the pceiqisea accordingly, The statute of frauds* requires:* 
deed or note in writing, <pr a surrepder hy operation of kw\**i 
The words of the. statwte'are, tfmb the plaintiff may m rtl 
cover a reasonable satisfaction fof the lands, &c. held W tli6- 
cupted by thedefeudant, m an action for use and dccdptttfah;" 
An occupation by the tenant of the defendant, ’ m, M Ikr fli 
respects the plaintiff, an occupation by the defehdAit' tmfll 
self t hence", if A. agree to let in* lands to B , wh^* fte&ttiiU 
C, to. occupy them, A. may receiver the tent >th 'Mi ateWbrt 
against B. for the use and occupation. So rei^t accrijiqg^^r 

b Kirllandv Poumclt, i Taunt 570. idlenUoroinh, C. J In Milbr Bat- 
i Elliot v Roger*, 4 E»j>.N. P t’, 59 . * tomley, Middx, fitting* ilbr it.-T. 

Kcuyon, C J S3 Geo 3 B.R. 

k 3 &* ’• f M ? rte ** 9 E ‘ 1 >14 ft * C *«’ , N P 

> Thii doctrine « u recogniwd by Id. n lull » Sibb*, sY » 94/ 1 J 1 , ' 1 
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E ternises are burnt down, riay be recovered 0 , although no 
mger inhabited by the tenant, inasmuch as he must .be taken 
still to hold the land, and that is sufficient to satisfy the words 
of the statute. 1 

Where tbe defendant has not obtained possession under the 

E laintiif, the plaintiff can only recover rent frOm the time he 
as* had the legal estate in him, although he may have^ had 
the equitable estate long before. The defendant entered cnpon 
a leasehold cottage under J. 8., who soon after mortgaged**** 
to W. S., and in 1806, assigned the equity of redemption to 
the plaintiffs. On the 18tn of July, 1808, W. S. assigned 
this legal estate in premises to the plaintiff. The defendant 
continued in possession till the Michaelmas following, and 
had paid ho rent for the last two years. It was contended, 
that although a person having the equitable estate 
haps ttotikl not maintain use and occupation withon^pciiity 
of contract, yet the plaintiff being now clothed with the ie~ 
•gal estate, his title would have reference to the time when 
the equity of redemption was assigned to him, so *s to entitle 
him to two years* rent. But Lord Ellenborougb clearly held, 
that he* could only recover rent for the period between the 
18th of July and Michaelmas-day, 1808. His lordship like- 
wise ruled in the same cause, that the defendant, who just 
before he quitted had been distrained upon by the ground 
landlord for several years’ ground rent, amounting to a much 
larger sum than was due to the plaintiff, could only set off a 
part: of this sura proportioned to. the period during which the 
.plaintiff had the legal estate ; and that the fact of the plaintiff 
baying brought an ejectment for the same premises, laying a 
demise on; the 18th July, 1808, was no bar to the present 
act'*#)* hut was only matter of special application to the court. 

In Aft action against the assignees of B.** a bankrupt, the 
declaration stated, that the defendants on such a day were in- 
debted* to the plaintiff in —ft for the use and occupation of 
two houses, before that time occupied as well by the 
.bankrupt, whose estate therein the defendants afterwards had, 
as by the defendants, at their special instance and request , for 
one yrear then elapsed, and as tenants thereof respectively, 
to the plaintiff, and by his permission. The second count 
was upon a quantum meruit, to the 6ame effect as the in- 
debitatus assumpsit. The facts of the case were, that after 
& had occupied the premises during part of the year, under 
an agreement to pay — ft a-year for them, he became, a bank- 

o Baker*. HoltpnActl, 4 Taunt. 45. q Nasb v. Tat lock and others, ns* 
p Cobh v. Carpenter, 9 Camp. N. P. signets of Ledisrd, a bankrupt, 
C. 13. n. fH.Bl. 319 . 
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rftpf, fhe dcferidartts, his assignees, entered into 

ndJjiesflidiYfiTO eontftmcd it* the possession for ttoeremainder 
df' ftte J^aK ie: A proportion 'of the annual rent for that part 
of the year during which the defendants were in possession, 
was paid into court* It was hoLdeu, that if the plaintiff 
could recover at all in this foun> of action agai&st one person 
fordhe **se and occupation of another, (as to which the, court 
W<Of£d not give any opinion,) k must be on the ground of 
tfeaioocuoatioii having been permitted at the defendant’* re- 
quest, apd that request must be proved; that the words at 
the special instance and request of the defendant^*’ were in 
this cise words of substance and operative) connecting the 
occupation of the defendants, for which they were bound to 
make a satisfaction, with the occupation of Ik, a stranger, for 
whose occupation, primd facie at least, the defendants were 
not liable ; that in point of fact it was not at the request of 
the defendants that B. bad been permitted to occupy ; the 
defendants had no relation to Ik, but as his assignees, ? and that 
Halation did not commence until the close of Ik’s occupation ; 
that relation^ therefore, alone could not have the effect 
making them personally liable to answer fpr his occupation 
before his. bankruptcy. The averment, that lie had been, per- 
mitted to occupy “at the request’’ of the. defendants, was 
therefore substance, aud not mere form, and as the* plaintiff 
had failed hi the proof of it, he was not entitled to recover 
from the defendants the rent due for Ik’s occupation* 

The defendant contracted to purchase of the plaintiff fc 
lease of a house*, and on payment of the purchase money, 
was permitted to take possession. A few months afterward#, 
the plaintiff not having made out a good title, defendant de* 
flared his intention to rescind the contract; lie accordingly 
quilled ]X>asession of the house, and brought an action for 
money had and received against the plaintiff, and recovered 
the whole of the purchase money and the expenses of inves- 
tigating the title. The plaintiff then brought an action for 
use and occupation against the defendant ; but it was holder*, 
that it would not lie ; Mansfield, C. J. observing, that a con- 
tract could not arise by implication of law under circum- 
stances, the occurrence of which neither of the parties ever 
had in their contemplation, that if no money had been paid, 
perhaps it might be a different question ; but if a person 
paid nis money, and was so unwise as to take possession 
without a title, justice required that the one party should 
take back his money, and the other his house. 

A r ' 

r Kirtlanri ▼. Pouniett, 9 Taunt. 145. But tee Hearn r. Tonttnff, Ptikf 1 ! 

N. P. C. vj:. 
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* An action for use and occupation may be maintained 
Bgfunsta tenant from vear to year upon an agreement by biih 
tcKpay rent during the tenancy, notwithalanding his bank- 
ruptcy, an<l the occupation of his assignees during part Of the 
time lor which the rent accrued (2). v, 

- jPep/aratfeif.—In consideration that the defendants 1 , oil 
tb£ 30th November, 1801, had become and were tenants of 
a messuage under a yearly rent of — /., the defendants pro- 
mised to pay the same during the continuance of thetentufcjr, 
with an averment that the defendants continued tenants* ffom 
the time of making the promise hitherto, that the defendant 
did not, during the continuance of 'the tenancy, pay the real; 
that bn the 29th September, 1803, half a year's rent waB in 
afreafr. — 2d. Count Indebitatus assumpsit for use and occu- 

f >ation. — 3d. Count. Quantum meruit. — Plea, That the de* 
epdants were traders, and committed an act of bankruptcy 
bn the 2<i of April, 1803; that a commission issued fon, the 
5th of May following; that an assignment was executed* on 
the 21st May of the interest of the defendants in the me$- 
suage to A. and B., who became and were on the last-mqn- 
tioned clay, and thence until the rent became due, continued 
to be possessed of and occupied the messuage; on special 
demurrer it was holden, that as it had beqn determined in 
Auriol v. Mills 1 , that a bankrupt lessee, though out of pos- 
session, was still liable upon his covenant to pay ; so here the 
defendants were 1 iable on thei r agreement to pay the rent* ; «that 
them was not any distinction in this respect, between an 
agreement and a covenant, which is an agreement under seal, 
except as to the form of the remedy upon it ; that the case 
of Auriol v. Mills, to which this was perfectly analogous, did 
not on any particular clVect of a covenant under seal, 
but on its being the personal agreement of the parties; and 
although jt was objected, that if the action was holden to lie, 
the consequence would be, that there must be an apportion- 
ment of the. rent, yet the court observed, that the landlord 
had nothing to do in this case with the question of apportion- 

8 Bo<U y. Wilson, 9 Cast, 31 1 . u But see slat. 49 Geo. 3. c. 131. g. 19. 

t +T.&.04. ante, p. 230. 


But debt does not lie* against a bankrupt 6n the r^dendipii 
of for rent accruing* alter the commissioners’ ^fonipeiit * ' 

lessors assent to such assignment being virtually lpc Tuded m 
the act of parliament authorising the assignment of thfebkukriipt’s 
estates Wudham v. Marlowe, Mich; 25 G. 3. B. R. B'EOstytfif. p; 
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ment of tbe rent; fof he proceeds against the parties with 
whom he jnade the agreement, which has been broken ; thte 
court, therefore, said nothing of his right to recover against 
the assignees*. * * 

Bringing an ejectment will not 'be a bar to an action for 
use and occupation for rent due before the day of the demise 
hud iu tlie declaration in ejectment*; but rent due subse- 
quent tq jtbat clay cannot be recovered in an action for use 
and.fpecupationV 

The defendant, in this action, will not be allowed to. irnr 
peach the title of the plaintiff, by whose permission fyc 
entered upon and occupied the tenement demised. Heijcc 
a plea of nil ha bint in tenementis , cannot be pleaded'*, and 
this rule holds even where the declaration does not state 
the tetiement demised to belong to the plaintiff, provided 
it is: stated', that defendant occupied by permission of the 
plaintiff V' Upon the same principle it has been hohlcu, 
th^t-'nilhahnit in tenementis cannot be given in evidence \\\ 
this action. . , 

In an action for use and occupation of glebe lauds**, it ap- 
peared, that the former incumbent had let the lands in ques- 

x Birch r. Wriijlif, 1 T.tt 37$. a Richards v. IJoItlitch, ■ II. U G- 2. 

y P«r Bnller, J. S, C. 1 T. It. 39$. citeil \» Lewis v. VVnlfis, Say TR. fa. 

z Ukburik v. HoMitcIi, (s) H. M l Will. 3U. S.C. 

Geo. 2, cited iu Lewi* v. Walli*, l» Cookty Clerk v. Loxlry, & T* R. 4. 

Say. It. 1J. rt cognised iti Brookshy v. Watt*, 

j Marsh . 39. G Taunt. 3.IJL S. 0. 


(3) The case of Richards v. Holditcli was this: — Error lo re- 
verse a judgment in action on the case upon several proini&es, iu 
Stepney Court, because the plaintiff declared, that in considera- 
tion he permitted the defendant to enjoy several houses, without 
shewing what title he hud. Velv. UU 7, a. Glasse’s case, and 3 Levi 
1Q3. Aylet v. Williams were cited. E contra it was said, that per- 
mission to enjoy without shewing any title, was it sufficient coimi- 
deratiou. I Leon. 43. Cro. Jac. ,5<)8. 1 Lev. 304. 3 Lev. 150. An 
objection was made to the plea, that this action being founded. on 
a coltuterul promise, ami not on a contract for the rent, nil hnbuit 
in tenementis, as was pleaded in this case, was not a good plea, aud 
of that opinion was the whole court ; for if any one enjoys a benutit 
at his request, and by permission of another, tl»ut is a sufficient 
consideration for an assumpsit. N. Chappie cited a ctoe a* ruled 
by Lord Hurd wi eke, where A., without title, gi.ve possession of U- 
house to B, ; C. the owner, brought assumpsit for. the 
joypient; 'bjkii because B. did uot receive, his ppssession from O- 
nor unywUe pccupied under biui, Lord H^rdwickebeld the action 
not inainfafnatlle &y%irn. 
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tioa to the defendant, who had coathmed tenaht t o4li«tpre- 
ient incunabent, the plaintiff, and had paid. bm bnl£a>y*ar>’s 
vent for the same* This action being brought for* some arrears 
of rent. j the defendant offered ,to give evidence of the piaj$i- 
tiff's having been simoniacaliy presented, which, as it > was 
stated, the defendant was ignorant, when .he paid the former 
rtnt; but Lord Kenyon, C. J. refused to .receive this, evi- 
dence, being of opinion that the case fell within the common 
rule, that a tenant should not be permitted to impehpH>,<flie 
title of his landlord * in an action for use and occupation. 
There was a verdict accordingly for tlie plaintiff. The tourt 
of B. R.,on motion for a new trial, concurred in opinion* tyith 
the C.J.- . . ?* 

Neither will a defendants who has obtained posse&itin 
under the plaintiff, be permitted to shew that tii&ptaintiff’s 
title has expired, unless he solemnly renounced thefriaintiif s 
title at the time, and commenced , a fresh holding jundekt anb- 
ther person. Proof of payment of rent to a third person 
claiming title is not sufficient, without a formal renunciation 
of the plaintiffs title. The judge will not permit theamount 
of the property-tax to be deducted at Nisi V rius from the 
rent due d . 

Where premises are let at an entire rent, an eviction from 
part, if the tenant thereupon gives up possession of the resi- 
dtte; Is a complete defence to this action**. 

A. lets lands to B., who underlets to C. and others ; during 
these tenancies, A. gives notice to C., and the other under- 
tenants to quit, and C. does quit, and ‘the lands before occu- 
pied by him remain unoccupied for a ye*ar, and are then 
again let by B. ; A. cannot recover against B. for the use and 
Occupation of this land for the year. And sew hie, under 
these circumstances, an eviction might be pleaded to the 
whole demand f . 

In an action for use and occupation 5 ; if it appear that the 
premises were let to the defendant for the purposes of pros- 
titution, the action cannot be sustained, the contract being 
contra ho nos mores . 

Assumpsit for use and occupation 11 ; on examination of a 
witness who proved the occupation by defendant, it appeared 
that there had been an agreement in writing, but not 

c Balls v. Westwood, a Camp. N.P. C. ( Burn v. Phelps, 1 Stark. N. P.C. 

11 . 94 . 

d Pocockv. Eustace, 3 Camp. N.P. C. g Girardo y v. Richardson, 1 £sp. 

lSI. Ellenborongh, C. J. N. P. C. 13. 

e Smith v. Raleigh, 3 Camp. N. P. C. b Brewer y. Palmer, 3 Esp. N. P. C. 

fill. 3IJ. 
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stamped. It* was contended by plaintiff’s counsel, that the 
agreement, not having been stamped, was not binding on the 
parties, ami that therefore the plaintiff might wave this, and 
go into evidence generally for use and occupation. It was in- 
sisted for defendant, that it appeared that defendant held under 
a written contract, and therefore the plaintiff’ was bound 'to give 
it in evidence. Bid cm, C. J. was of this opinion, observing, that 
this being a specific contract between plaintiff and defendant, 
the; plaintiff is bound to shew what* that contract was; it 
map contain clauses which may prevent plaintiff from reco- 
vering; others for the benefit of defendant, which he had a 
right to have produced ; but the contract not being stamped, 
it could not he given in evidence (4), therefore the plaintiff 
must be nonsuited. 

An action for use and occupation 1 is maintainable without 
attornment upon the stat. 4 and 5 Ann. c. Id. s. 9, and 10. 
by the trustees of one whose title the tenant (defendant) had 
notice of before he paid over his rent to his original landlord; 
although the tenant had no notice of the legal title being in 
the plaintiffs on the record. 

i Luroley v. Hodgson, 16 East, 99. 


(4) R. v. the [nhabitanti; of St. Paul’s, Bedford, 6 T. ft/ 452 . 
$. P. 
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WAGER. 

h Inlroduction-^Of Legal Wagers — Form of Action. 
II. Of illegal Wagers. 


I. Introduction — Of Legal Wagers — Form of 
Action. 

Introduction.— It has frequently been lamented, that idle 
and impertinent wagers between persons not interested in 
th$ subject or event were ever considered as valid contracts. 
Grave and learned judges have thought that it would have 
been more beneficial for the public, if it had been originally 
determined, that an action would not lie for the enforcing 
the payment of any wager. Actions, however, on wagers 
relgtmg to a variety of subjects, having been entertained un- 
der certain restrictions, and the legislature not having as yet 
interposed to prohibit them entirely, it may be proper to 
state in what cases an action will lie for enforcing the pay- 
ment of a wager, and m what such action cannot be main- 
tained. 

Qf Legal Wagers.— In Andiews v. Herne*, where a wager 
was laid, that Charles Stuart w'ould be king of England 
within twelve months next following, he then being in exile, 
it was Holden good. (1) So tn the Lai l of Match v. Pigot b , 

a 1 I M9* as. a < asr not to be cited, bcipg of very 

b 5 Bun. 980 J. Bailee theobseiva- doubtful authority Sec alio Bland 
turn of Hc*tb, J on tlm ease, in a v Collett, 4 Camp. 157 
Camp N. P. C. 17 s viz that it was 


(l) But as it was justly observed, by Lord EllenborougH, C. J.,in 
Gilbert v. Sykes, 10 East, 150. the illegality of this wager, 6n the 
ground of its being against public policy, does not appear to have 
been brought under toe conndeiaUon of the court. In Gilbert 
v. Sykes, the defendant, m the year 1809, hi consideration 6f 
pne hundred guineas, agreed to pay ‘the phuntiff a guinea a day 
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where two heirs apparent betted on the lives of their respec* 
tive fathers, no objection was wade to the subject of the 
wager; and it was further holden, that the circumstance of 
one of the fathers being dead at the time when the wager was 
made, but of which circuinstanfcfe the parties were ignorant* 
did not affect the validity of the wager, In Murray y. Kelly, 
B. R. M. 25 Geo. 3 . on a rule to shew cause why the de- 
fendant should not be discharged on filing common bail, on 
the ground that the action was on a wager, whether A. kept 
a military academy at such a place, or not; Lord Mansfield 
said, that as it was merely a wager on a private event, he saw 
no reason why it should not be considered as a legal debt ; 
and the rule was discharged. In Jones v. Randall, Cowp. 37* 
a wager, oil the event of an appeal to the House of Lords 
from the Lourt of Chancery, was holden good, the wager 
having been made between parties who could not in any 
degree bias the judgment of the house, and there not being 
any fraud or colour in the case. So in Good v. Elliott*, 
3 T* R. (J93. where the subject of the wager was, whether 
one & X- had or had not, before a certain day, bought a 
waggpn, lately belonging to D. C., it was holden gooa, per 
three justices ; but Buller, J. was of a different opinion, 1st, 
on the ground that two persons shall not be permitted, by 
means of a voluntary wager, to try any question upon the 
right or interest of a third person ; and, 2dly, that ajl wagers, 
whether in the shape of a policy or not, between parties not 
bav&g A»y interest, were prohibited by stat. 14 Geo. 3. c. 48 * 
So in Hussey v. Crtakitt , a wager of a rump qn4 tfewi, 

t Trio. T. 30 G. 3 . B. B. d C. B. E. T. 52 G. 3. 3 Camp. N.P.C. 

16s. 


during the life of Bonaparte, The defendant paid the guinea a day 
for apme years ; but then desisted . The action whs brought to recover 
the arrears. The jury having found a verdict for defendant; on 
motion for a new trial, it was contended, in support of the verdict, 
that the wager was illegal, inasmuch as it had a tendency to create 
an interest in the plaintiff in the life of a foreign enemy, and which, 
in the case of invasion, might induce him to act contrary to his ulle» 
glance. The court, being of opinion that the justice of the case 
had been satiate*), refused to disturb the verdict; and Lord FJ tan- 
bo rough, C. J, expressed a strong opinion against the legality of the 
wager, as well on the ground before-mentioned, as also On the 
ground, thgt the party suffering under an eh a contract, might he hw 
duced to compass and encourage the horrid practice of assassinating, 
in order to get rid of a life soburibenaunse to him, •< 
y.OL. 11. t % 
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whether the defendant Wffs-Wder tefe the plaintiff, was- 
harden to be legal. * 

‘ ,With respect to the form of declaring on a wager, it Way 
be observed, that before the time of Holt, C. J. it was a quje»-*‘ 
fion, whether a general indebitatus assumpsit would not lie' 
for a. wager; it was, however, finally agrlted, that it would* 
not 6 ; but although an acti6n does hot He in that particufafr 
foriji, yet a special assumpsit on the wager itself, laid by way 
qf mutual promises, may be maintained. j 


If. Of Illegal Wagers . 

t. Wagers are illegal which are specially prohibited by 
positive statute. 

A policy of insurance is, in the nature of it, a contract of 
indemnity, and of great benefit to trade. But the use of 
it was perverted by its being turned into a wager. To re- 
medy this evil, the stat. 10 Geo. 2. c. 37. was made, which, 
after enumerating in the preamble the various frauds and 
pernicious practices introduced by the perversion of this 
species of contract, and, among others, that of gaming, or 
wagering, unde* pretence of insuring vessels, &c. proceeds 
finder general words to prohibit all contracts of assurance by 
vfr ay of gaming or wagering. 

^An agreement, in writing, was tnade f , that plaintiff should 
pay the uefendant 20/. at the next port a ship should reach ; 
m consideration whereof, the defendant undertook that the 
ship should save her passage to China that season, and if she 
did not, then he would pay the plaintiff 1000/. at the end of 
one month after she arrived in the Thames. It was holdeu, 
that this agreement being made without reference to any 
property on board, although it appeared that the plaintiff* 
nad some little interest in the cargo, was a wagering policy 
within the meaning of the preceding statute. 

. A similar provision has been made with respect to insur- 
ance's on lives, in consequence of a mischievous kind of 
gaming, which had been introduced by such ipsui^nces, 

e Jacknou e. Coleyr»ve,on error, f Kent r. Bird, Cowp. 583. 

C h. H t> W. 3 . Ciirtli. 333 BftVey 
\ . C:\illcnnui, i Ld. Hay in. $9. * 




WAQJvR. 1299, 

wherein the assured m no interest. To remedy this evil 
it was enacted by stat. 14 Geo. 3. c. 48. s. 1. “ That insur~ 
ances made on the life of any person, or any other event, 
wherein the person for whose use such policy shaU be made, 
shall . have no interest, or by way of gaming or wagering, 
shall be void." The second section dfreets, that in all poli- 
cies on lives or, other events, the names of the persons inter- 
ested sliali be inserted. 

A wager in the form of a policy, between two uninterested 
persons upon the sex of a third *, is within the iftfeaning of 
the preceding statute, and, consequently, illegal. In Good 
v. Elliott, 3 T. R. (©3. Kenyon, C. J. Grose and Ashlyirst, 
Js. were of opinion, that the preceding statute was con- 
fined to policies of insurance, and that from the words used 
in the second clause, it was apparent, that the legislature had 
written instruments only in contemplation. But the con- 
struction which was put by Buller, J. on this statute was, 
that it had nothing to do with what, in true sense and mean- 
ing of the word, is a policy, that is, a mercantile policy made 
on interest, but that it prohibited all icagcrs made op any 
event in which the parties had not any interest. 

By stat. 16 Car. 2. c. 7. s. 2. M The winner of any money, 
or other valuable thing, by deceit , in playing at cards, dice, 
tables, tenuis, bowls, kittles, shovel-board, or in coqk-figl\tr 
ings, horse-races, dog-matches, foot-races, or other, games ;* 
or by bearing a part in the stakes, or by betting on the side)}. 
ofSifch as play, ride, or run, shall forfeit treble the valued 
By the third section all securities, and promises givcu qjr 
made, for the payment of sums exceeding 100/., which have 
been lost at one time, by playing at any one of the said games, 
or by betting on the players, are declared void, and the win* 
ner shall forfeit treble the value of the money or other thing* 
won, above 100/. 

i > 

The construction which has been put ou this section, may 
be gathered from the following case : t 

In debt for 100/. the plaintiff declared upon articles* 1 of 
agreerp&ut, purporting that the plaintiff and defendant should 
run a horse fpr 100?., and if the defendant lost, that he should 
pay the 100/., &c. The defendant pleaded the third section 
vf stat. 16 Car. 2. Holt, for the plaintiff, insisted,, that, the 
Statute intended to avoid securities given for money lost at 
play but nbt' where the contract was precedent; but the court 

f Roebuck and another v. Hamcrlon, h tledgeboYfrdw *. Roten'de'n, f'Vfe&lr- 

Cowp. 737. ' $ 53 . 

T T 2 
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were of a different opinion; construction would 

wholly elude the statute, and let metr loose toplay fornny 
great sum, provided they secured it beforehand, and added^ 
that this statute being to suppress the practice of* excessive 
gaming 1 should be construed in the most extensive manner 
that could be to answer that end. . j 

A. lost at play to the plaintiff 1 *, and gave him a bill for the 
amount of the sum lost, on the defendant, who accepted the 
bill, and afterwards refused payment; to an action brought on 
the bill, the defendant pleaded, that after the 29th day of 
September, lfftM 1 , and before the making the said bill, Ai 
and the plaintiff* were playing together at hazard, and that 
A. tlien, at one time and meeting, lost to the plaintiff above 
100/. and that for securing the payment thereof. A, df£w 
the bill in question on the defendant, who accepted the same, 
and that by force of the statute®, that acceptance was voM 
in law. On demurrer to this plea, it was insisted, in support 
of the demurrer, that this case was hot within the statute; 
because the nature of the duty was altered, and a new con- 
tract created by the acceptance, which was the ground of the 
action. But the court overruled the objection ; for although 
this wap n kind of new contract, yet all was founded on the 
illegal and tortious winning, and it only secured the payment 
of that money, and, therefore, it was within the statute, the 
plaintiff 1 being privy to the first wrong. Another objection 
was made 11 , that if this case should be taken to be within the 
statute, it would very much endanger the credit of English 
Bills of exchange, if they might be defeated by such collateral 
matter; for it would be injurious to the public trade of 
England, both foreign and domestic. To this it was au~ 
g|F£red by the court, that as to inconvenience concerning 
trade, there could not lie any in this particular case, because 
the bill had gone no farther than to the first hands, viz. to 
the hands of the plaintiff, who won the money, ami so no 
damage could accrue to any person but to him, who was 
certainly a person within the statute. * ' 

; By 9 Ann, c. 14. s/'T; “ All notes, bills, bonds, judgments, 
mortgages, or other securities, given by any person where 
the whole or any part of the consideration of such securities 
spall be for money, or other valuable thing, won by gaming, 
or playing at cards, dice, tables, tennis, bowls, or other game* 

i -'4 LcV. ^ 4 . 1 The day from which the iti Car. ® » 

It H limy v. Jacob, Salk. 344. Carth. c. 7. a. . 3 . was to take effect. . 

336. ami ace the pleadings, 5 Mod. ra 16 Car. c. c. 7. a. 3. 

17$, a Carth. 357 . 
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Or by betting on th«n 4 #U» of such as game at any of the 
«tforesai4 games, or for repaying any raonev knowingly lent, 
for such gaming or betting, or lent at the time and place 
of such play, to any person that shall play or bet, shall be 
Toid ” 

It appears from the cases of Goodbum v. Marley, Str. 1150. 
Blaxton v. Pye, 2 Wils. 309. and Clayton v. Jennings, 2 Bl. 
R. 7 00. that wagers on horse-races are within the statutes 
lti Car. 2. c. 7. and 9 Ann. c. 14.; and, consequently, actions 
founded on such wagers cannot be supported. Infthe case of 
Blaxton v. Pye, the court said, that though horse-racing was 
not mentioned in the statute 9 Ann., yet it was within the 
words M other game” (2). So in I.ynall v. Longbotliom, 
2 Wils. 36. the court of C. B. were of opinion, that a foot-- 
race was within the 9 Ann., for foot race was mentioned in 
the 16 Car. to which the 9 Ann. must relate. And this 
opinion was recognised and adopted by the court in Brown v# 
Berkeley, Cowp. 281. 

It is clear, that if these statutes had not been affected by 
any subsequent provisions of the legislature, every species of 
wagers at horse races would have been illegal ; but now, by 
stat. 13 Geo. 2. c. J<>. matches (3) for 50/. (4) and upwards, 
are legalized, provided they are run at certain places, and the 
horses cany certain weights ; and by the stat. 18 Geo. 2. c. 
34. s. 11. the restrictions is to running at particular places, 
and within certain weights, are taken away (5). 


(2) In Jeffreys v. Walter, 1 Wils. 220. the court inclined to 
think, that cricket was a game within the meaning of the stat. 9 Ann. 

(3) In Connor v. Quick, cited by Aston, J. in 2 Bl. R. 708* tl# 
court took a distinction between running a horse for 50/. wb»TO 
was lawful, and betting on the side of a horse, which was not so ; 
but if neither of the sums betted by the parties amount to 10/. 
such bet is legal, not being contrary to 9 Ann. c. 14. M'Allesler 
v. Hadeu, 2 Camp. N. P. C. 438. jAk 

(4) It was agreed between plai nti d efend ant, that eacli 
should start his mare, and' that if eitaK should refuse, he. should 
forfeit 25/. to the other, but the plaintiff was to pay the defendant 
5/. beforehand, as a consideration to induce him to make the 
match. The defendant afterwards refusing to run the match, this* 
plaintiff brought an action against him for the 25/. Perrot, 'BiU 
ron, before whom the cause was tried, considered this as a match 
for 50/. and 6n amotion in arrest of judgment, the court of Kj B.i 
were of the same opinion. Bidmead v. Gale, 4 Burr. 24 32. 1 BU 

R.671. s.c. • • ;/ 

(5) t€ There seems to be much, ground for arguing, from ttie 
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But horse races for a less sttm than $0L are expressly prtM 
hibited by the second section of 13 Geo. 2.; and, conse- 
quently, wagers on such horse races are illegal 0 . 

These statutes, viz. 13 & 18 Geo. 2., are confined to bond 
fide horse racing only; form Ximenes v. Jaques, G T. R. 490.* 
where the plaintiff obtained a verdict on a wager for 100 
guineas, that he could perform a certain journey, in a post 
chaise and pair, within a given time, the court arrested the 
judgment (tty 

So whdre A. betted with B. " 500 guineas and a dinner," 
that A/s horse Should go from London to Sittwigboume 0 
sooner than B/s two'horses should go the same distance, B/s 
horses to be placed at any distance from each other that B, 
should think proper; the wager having been won by B. and 
an action brought to recover the amount of the wager, and 
verdict for plaintiff, the court arrested the judgment, on the 
ground that the subject of the wager was not that species of 
horse race or match which was legalized by stat. 13 & 
18 Geo. 2. 

2. An action cannot be maintained upon such wagers as 
in the event may have an influence on the public policy of 
the kingdom. 

On this principle it was holden% that a wager between 
two electors, on the event of the election of members to 
serve in parliament, was void; because it raised an improper 
bias in the minds of the parties to vote for one or other of 

O Johnson v. Itann, 4 T. R. j. q Allen v. Hcaru, l T. R. 5fi. 

p Whaley v. Pnjot, a Dob. & Pul. 51. 
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nature of 16 Car. 2. and 9 Ann., that these statutes ought to be 
construed strictly, in order to enforce the principle on which they 
are founded* viz. to prohibit all horse racing, and that the 13 & 
18 Geo. 2. are from theijL nature to he so construed as to encourage 
the breed of horses, aMHperniit that species of horse racing only 
called running on the wMg, It is to he observed, that stat. 1 3 Geo. 
2. speaks of entering, pljRmg, starting, &c. and that the express 
sion, “ any place or places whatsoever/* used in 18 G. 2. can hardly 
mean “ ail England/’ Per Lord Eldon, C. J. in Whaley v. Pajot, 
8 Bos. & P61. 54. 

(6) The reason of this decision is not stated in the report of the 
case; but in Whaley v. Pajot, 2 Bos. & Pul. 54. Lord Eldon, C. J. 
said 44 upon inquiry of the judges of the court of King’s Bench, we 
find, that the judgment of the court inXimenes v. Jaques proceeded 
on an opinion, that the stat. 13 & 18 Geo. 2. related to bond fidi 
horss racing only. ” 




WAGER. isef 

the candidates, which hias would be subversive of the free- 
dom of elections, and detrimental to the constitution. * 

Eveiy contract in restraint of marriage is illegal, as being 
against the sound policy of the law. Hence a wager, that 
the plaintiff would not . marry within six, years, was liofden 
to be void r ; for although the restraint was pyjtial, yet the 
immediate tendency of such contract, as far as it went, was 
to* discourage marriage, and no circumstances appeared, to 
shew that the restraint, in the particular instanjgfy was pru- 
dent and proper. :i 

Any wager which leads to a public inquiry into the mode 
- of playing an illegal game 4 , e. g. hazard, by which the bye- 
ataaders may acquire a knowledge of it, is contraiy to good 
morals and the policy of the law, and, therefore, not a ground 
on which an action can be maintained. 

In like manner, the court will not entertain an action on 
a wager Upon an abstract question of law or judicial prac- 
tice, not arising out of pre-existing circumstances, in which 
the parties ha\c an interest*. And in a late case v , Gibbs, 
C. J. following the example of Ld. Loughborough and Ld. 
Ellen borough, ill the foregoing cases of Brown v. Lecson, 
and Henkin v. Guerss, refused to try an action upon a wager, 
whether, an unmarried woman had had a child. An action 
cannot be maintained upon a wager on a cock-fight*, because 
it is a barbarous diversion, which ought not to be encouraged 
or sanctioned in a court of justice; and further, because it 
would tend to the degradation of the court to entertain such 
inquiries. 

,3. So if the subject of the wager lead to improper inqui* 
ries, which respect the interest and general importance ot 
the country, they are illegal, as being contrary to sound po- 
licy; as wagers on the amount of the hop duties^, or the 
receipt tax, or any other branch of the public revenue. And 
this rule holds, although the actual discussion may be ex- 
cluded by the special circumstances of the case: as where 
the wager being on the amount o^the hop duties, the de- 
fendant had admitted that lie had lost his wager*; so where 
defendant had given a promissory note for the amount ot the 
wager*. 

4. Where the discussion of the subject of the wager will 


r Hartley v. Rice, id East, 22 . x Squires v, Whisken, 3 Camp. BLR C. 

* Browik ▼. Lee«m,2 H. HI. 43. , MO. l.d. EtUttboro«gb,C/J ■ 

r t Hcukin v. Guerss, 13 East, 947 . y Atherfo'd v. Beard, si I. K. 010* 

u Ditchburn v. Goldsmith, 4 Canip. z Atberfold v. Beard, 2 1 . R.G10. 

M 2 , a Shirley v. Saukey,2 Bos. & Pul. lao. 
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be attended with injuiy to a third person, and lead to inde- 
cent evidence. ^ r 

On this principle, a v wager ’befororfh two indifferent per- 
sons on the sex of the Chevalier D’Ebn, who had appeared 
to the world as a man, and Anted in that character ina variety 
of capacities* was holden illegal (§). 

b Dacoftt* V. Jbnrt, Cowp. 739. 


* — 

(6) The Chevalier D’Eon was for many years asserted and im- 
plicitly believed to the last to be a female, of which se* tliq Che- 
valier ^tjte^ly wore the attire. This Curious question, however, 
was Anally set at rest on the death of the Chevalier in My 1610, 
when the body was dissected m ibe presence of several professional 
fejCntlfeinen, and it was certified, hy an eminent surgeon, that ibe 
JnfcTe' drgfens were in every Tespect perfectly formed. 


r m™) 


APPENDIX. 


No I. 


§ 1 .— Notice of Motion to put off a Trial forfartunto 
of a Witness » 

A« St i 

In the King’s Bench. «n 4 

C. D. defending 

Take notice, that this honourable court will be move*), on, |^c* 
or so soon after as counsel can l>e heard, that the trial of thiafapse 

may be put off until next term, on account of tfye fUMfttpe 

of a material witness on the part of the defendant, and tivtiie medn 
time all further proceedings be stayed. 

Your’s, &c. 

G. H. defendant’s attorney. 

To Mr. E. F. plaintiff’s 
attorney. 


§ 2. — Affidavit in Support of Motion to put off Trial for 
the Absence of a Witness . 

A. B. plaintiff. 

In the King’s Bench and 

CJ. D. defendant* 

C. D. of, &c. the defendant in this cause, malt eth oath and saith, 
that issue was joined in this cause in — - term last past, and that 

notice was given for the trial thereof at the sitting within (or 

at the sittings after) the said term: And this deponent furifafer 
saith, that E. F. late of, &c. is a material witness for him this de- 
ponent in the said cause, as he is advised and believes, and that 
he cannot safely proceed to the trial thereof without the testimony 
of him the said E. F. And this deponent further saith, that in con- 
sequence of the notice df trial so given as aforesaid, he this deponent 
caused inquiry to be made, &c. (stating the nature and result of 
the inquiry made after the witness, and the time when he is likely 
to attend.) 

No. II. 

t>emurrer to Evidence and Joinder *. 

«« Afterwards on the day, and at the place within contained, be- 
fore Sir G. W. Knight, one of the barons of pur lord the king, of 

* For form of pica puis darrein continuance, see sate, p. 128. 
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his Court of Exchequer at Westminster,* |5ir J. B. knight, one of 
>the justices of our. said lord the king, assigned to hold pleas in the 
court of our said lord 'Che king, before the king himself, and others 
their fellows, justices of our paid lord the king* assigned to take the 
-assizes in and for the city of W * iii the county .of the same city, 

according to the form of the statute, &c. come an well the within* 

named A; U.esq. as the within-named C. D. esq. by their attendee 
within-named. And the jurors of the jury, whereof mention is 
within made; that is to say R. L. &c. being called likewise come, 
being-chosen, tried, and sworn to say the truth of the premises 
Hrlthin contained ; as to the first issue between the parties within 
joined, say, that the said C. D. is guilty of the trespass within com- 
. plained of, in manner and form as the said A. B. hath above com- 
* plained i -and they assess the damages of the said A. B. by reason 
thereof to sixpence- And as to the issue lastly within joined be- 
tween the said parties, the said C. D. shews in evidence to the 
jury aforesaid, to prove and maintain the issue lastly within joined 
on his part by one witness, That” (so state the evidence) u And 
the said A. B. says, that the aforesaid matter to the jurors aforesaid, 
in form aforesaid shewn in evidence by the said C. D. is not suf- 
ficient in law to maintain the said issue lastly within joined, on the 
part of the said C. D., and that he, the said A. B., to the matter 
aforesaid, in form aforesaid shewn in evidence, hath no necessity, nor 
is lie obliged by the laws of'the land to answer; and thishe is ready 
to verify: Wherefore for want of sufficient matter in that behalf 
shewn in evidence to the jury aforesaid, the said A. B. prays judg- 
ment, and that the jury aforesaid may be discharged from giving 
’ toby 'verdict upon the said issue; and tliat his damages by reason 
of the trespass within complained of, may be adjudged to him, 
** And the said C. D.*, for that he hath shewn in evidence to 
* li: tt!fe‘jury' aforesaid, sufficient matter to maintain the issue lastly 
joined, on the part of the said C. D. and which he is ready 
kto>vamy ; 'and for as much as the said A. B. doth not deny, uor in 
i^tonymatotobt answer the said matter, prays judgment; and that the 
toPdf' A. B. may be barred from having his aforesaid action against 
hi In, and that the jury aforesaid may be discharged from giving 
their verdict upon the issue lastly joined, &c. Wherefore let the 
jury aforesaid be discharged by the court here, by the assent of the 
parties, from giving any verdict thereupon.” 

No. III. 

Bill of Exception . 

‘•»Be ite remembered, that in the term of the Holy Trinity, in the 
■♦—year of the reign of our sovereign lord George the 3d, now king of 

Great Britain, and so forth, came A. B. by ■ ■ ■■ his attorney, into 

' the court of our said lord the king of the Bench at Westminster, 

, and impleaded C. D. E. F. and G. H. in a certain plea of trespass, 
on which the said A. B. declared against tliem, That” (set out the 

* Joinder. 
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declaration and other pleadings,) “And thereupon the issue was 
joined between the said A* B. and the said €• D. E. F. and G» H»t 
and afterwards, to wit, at the sittings of Nisi Prius held at the 
Guildhall of the city of London aforesaid, in and for. the said city- 
before the right honourable E. Ld, E. Chief J ustice of our said lord 
the king of the Bench at Westminster, T. S. esq. being associated 
to the said chief justice, according to the form of the statute in such 

Case made and provided ; ou — * the ■«- day of , 

in the year of the reign of our said lord the present king, the . 
aforesaid issue so jojned between the said parties fl» aforesaid* 
came to be tried by a jury of the city of London afornfepd, for that 
purpose duly empfcnnelled, that is to sav, I. K. an«F L. M. Ac- 
good and lawful men of the said city of London ; at which day 
came there as well the said A. B. as also the said C. D.» E. F., . 
and G. H.» by their respective attornies aforesaid. And the jurors 
of the jury aforesaid empannelled to try the. said issue being 
called, also came, and were thenund there in due. manner chosen 
and sworn to try the same issue; and upon the trial of that issue 
the counsel learned in the law for the said A. B. to maintain and 
prove the said issue; on bis part gave in evidence, That” (So set 
out the evidence on the part of the plaintiff, and then set out the 
evidence on the part of the defendants, and then proceed as fol- 
lows) “ Whereupon the said counsel for the said defendants did 
then and there insist before the chief justice aforesaid, on the be- 
half of the defendants above-named, that the said several mat* 
ters so produced and given in evidence on the part of the said de- 
fendants as aforesaid, were sufficient, and ought to be admitted and 
allowed as decisive evidence, to entitle the said defendants to the 
benefit of the statute made in the 24th year of the reign of his kite 
majesty King George theseeond, entitled, an act for rendering iw* 
tices of the peuce more safe in the executions of their office, andjpv 
indemnifying constables and others, acting in obedience tothsir 
warrants; and that therefore the said A- B. ought to be barred, of 
his aforesaid action, and the said defendants acquitted thereof, end 
thereupon the said defendants, by their counsel aforesaid, did$hen 
and there pray of the said justice to admit and allow the said blat- 
ters and proof so produced and given in evidence for the said de- 
fendants aforesaid, to be conclusive evidence to entitle the said 
defendants to the benefit of the statute aforesaid, and to bar the 
said A. B. of his action aforesaid. But to this, the counsel learned 
in the law, on behalf of the said A. B., did then and there insist 
before the chief justice aforesaid, that the matters and evidence 
aforesaid, so produced and proved on the part of the said defen- 
dants as aforesaid, were not sufficient, nor ought to be admitted or 
allowed to entitle the said defendants to the benefit of the 7 statute, 
aforesaid; or to bar the said A. B. of his aforesaid action, and that 
neither the said defendants, or any of them, nor the said Earl of H., 
Were or was within the Words or meaning of the statute made in the 
seventh year of the reign of his late majesty King James the first, 
entitled, an act for ease in pleading against troublesome and 
contentious suits, prosecuted against justices of peace, mayors* 
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constables, and certain other his majesty’s officers, for the lawful 
execution of their office, nor of the statute made in the 2 1st year of 
the reig-p of the same late king, entitled, an act to enlarge and make 
perpetual the act made feu* ea *e in pleading against troublesome 
and Contentions suits presented against justices of the peace, 

mayors, constables, and certain other his majesty’s officers, for the 
lawful execution of their office^jpade in the seventh year of his ma* 
jesty’s most happy rgign ; nor of the said statute made in the 24th 
year of the reign of his late majesty King George the second; nor 
way ^titled to the benefit of any of these statutes : And the 
Qppnsei fo^thersaid A. B* further insisted, that the seizure and ion 
misoopent of (the said A. B* were nottnade or done in obedience to 
tne said warrant, nor have the said defendants, or any of them in 
that behalf, any authority thereby. And the said chief justice did 
then and' there declare and deliver his opinion to the jury afore- 
said; that the said several matters so produced and proved on the 
part of the defendants were not upon the whole case 'sufficient to 
bar ihb said A* B» of his aforesaid action against them, and' with 
that direction left the same to the said jury ; and the jury aforesaid 
then and there gave their verdict for the said A« B., and 390l. da* 
mages; whereupon the said counsel for the said defendants did 
theu and there op the behalf^ of the said defendants, except to the 
aforesaid opinion of the said'Chief justice, and insisted on the said 
several matters and proofs as an absolute bar to the aforesaid action, 
by virtue Of the last mentioned statute : And in as much as the said 
several matters so produced and given in evidence, on the part of 
th^8aid defendants, and by their counsel aforesaid objected and in- 
sisted 00 as w bar to the action aforesaid, do not appear by the record 
qf^ie verdict aforesaid, the said counsel for the aforesaid defendants 
mdjttaftWid there propose their aforesaid exception to the opinion 
ojUfce said .chief justice, and request the said chief justice to put 
ftfiajttfd to this bill of exception, containing the said several matters 
ii^loduced and given in evidence on the part of the said defen- 
dants as aforesaid, according to the form of the statute in such 
Cjjftfro&de and provided; and thereupon the aforesaid chief jus- 
til^,* it the request of the said' counsel for the above-named de- 
fendants, did put his seal to this bill of exception, pursuant to the 
aforesaid statute in such case made and provided, on the— - ■■day 
of *•**- aforesaid, in the ■— *-year of the reign of his said present 
majesty i M 

The above precedent is taken from a bill of exception, which 
wea made Use Of in the year 1763; but it does not seem necessary 
to state the whole record in the bill, provided the bill be tacked to' 
the Vhifilj the statute plainly shews may be done, by say- 

ing* (meewmions be not in the roll: and there are precedents tp 
warrant tfrta diode of proceeding. 


• Bull. N. P. 319 . 
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BANKRUPT, p. 175.— *The publisher of ah newspaper/ 
buying the whole daily impression from the prb^fctdrs, t& 
selling it at a profit, and bearing the loss of such as temain'Uhf*' 
sold, is a trader within the bankrupt laws*. 

Bankrupt , p. 130 — The words “ or otherici$e to absents 
him or herself,” in stat 13 liliz. c. 7., and 1 Jac. 1. c. 15., • 
are not confined to an absenting from the dwelling-house, or 
any* particular place: therefore, where a man* in the habit of 
attending the Royal Exchange to collect news, left it at the 
sight of hiB creditors, desiring a friend to say he was not there;’ 
or broke an appointment he had made with a creditor to meet 
him there; or, (being the proprietor of a theatre,) reined be-* 
hind the scenes to avoid a sheriff’s officer, at the same time 
giving orders to he denied to him : held* that each of these 
was an act of bankruptcy. , . 

Bankrupt^ p.217. — By stat. 56 Geo. 3. c. 137. (2d July 
for extending the provisions of stat. 1 Jac. 1. c. 16. aftebfb** 
citing, “ that those provisions had been found beneficial, 
that it was expedient to make such provisions ^eapcdti 1 , ^# , ‘tlttP 
delivery of goods,” it is enacted that no person, body pplflttajfj 
or corporate, joint stock, or other company, having ni, tffe!jr 
possession or custody any goods, wares, merchandizes dvjffifo 
iccts belonging to any person or persous who shall bepptpf t 
baukrupt, shall be endangered by reason of the delivery of 
any such goods, &c. truly and harm fide to such person, or to 
Ins order, before such time jmAhey shall know of the bank- 
ruptcy. Provided* that beam politic, or corporate, joint 
stock, or other company, sh&fltie deemed to have knowledge 
of the bankruptcy, if the person acting on their behalf in the 
payment of any debt, or the delivery of any goods, &c. knew* 
of it 

-BILLS OP EXCHANGE, p. 321.— At end of nb$L(47f 
add, 16 East, 43. S. C. See also, Claridge v. 

Trin. 56 Geo. 3. 4 Maule & Selwyn, p. 226. & 

» Gimmingbam v. Lain;, 2 Marsh. 

Rep. 3^. 
b lb. 


c S.$. 
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CARRIERS, p. 385.*— Carriers, who take up goods at in* 
termediate places, where notices are not affixed, remain sub* 
ject to the common iaW liability d . 

COVENANT, p. 45&-*Aftef note s. add, affirmed on 
error, 4 M. & S* 168. ' 

Covenant, p. 4(50.— Add to 4 M. & S. p. 53. 

Covenant, p. 490.— In covenant on a lease of “ the veins of 

chat under certain farms and lands therein described, situate in 
the parishes of B. & M. then in the several Occupations of A., 
Jfy'and C. ; with liberty to dig any pits, shafts, levels, soughs. 
Sec.,” the declaration varied from the deed, 1st by stating 
that the land was set out by admeasurement, instead of by 
reputation : 3dly, in changing the word soughs to sloughs ; 
3dly, in stating the lands to be situate in the parish of B. 
and M., instead fc of the parishes of B. and M.; and 4thlyt i in 
slating them to be in the occupation of A. B. and C,* instead 
of in the several occupations ot A. B. and C. Held e that tho 
first and third variances were fatal; but that the second. add 
fourth were immaterial. 

Covenant, p. 499. — Plaintiff declared, that by indenture de* 
fendant demised to plaintiff “ all that wharf or deal pound 
known by the name of Mud Mead, the wharf, stage, and store* 
house on the wharf or stage, the store-houses and dwelling* 
house adjoining the Anchor Inn, together with all the wharf* 
age'ahd store-room of all goods landed or shipped therefrom; 
^tbgethir with all wharfage arising from all coals, See.”: and 
defendant covenanted with plaintiff, that he (defendant) 
not suffer any wharf to be erected on any of his estates 
\#Mhin the parish of Milbrook, to the injury of the wharf there- 
by demised;— and then assigns as a breach, that the defend- 
ant "did suffer a wharf to be 'erected on his estate, and con- 
tinued there, whereby the plaintiff had been deprived of divers 
gains and profits which would otherwise have accrued to him 
* for wharfage dues, store-room Jfed reward in respect of goods 
which might and would oth«me.have been landed, stored, 
and shipped from the wharf demised to him, &c« Plea, non 
est factum. At the trial, before Chambre, J. at the assizes for 
the county of Southampton, upon the production of the inde$h 
ture^iyt appeared to bea demise ( inter alia J of the store-house 
(no| wpre-hQttses,) and dwelling-house adjoining the Anchor 
Inn ; whereupon it was objected on the part of the defendant* 

d Gourgerr. Jolly, C B. London Sit- been ruled by Ld. Kenyon and ltd, 
tings after Trin.T. 56 Geo. .1. Gibbs, Ellenborougli. 

C.J.who said Ibc lame point bad e Morgan v. Edwards and others. 

8 Mar all. Rep. 96, 
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that this was a fatal; variance, and the learned judge, being of 
that opinion, directed *a non-suit A rule nisi having been 
obtained for settiug aside the nonsuit, the Couit of B. 11. after 
cause shewn concurred in opinipnwith the learned judged 

IMPRISONMENT, p. 850. n. (&).— S o it is sufficient, ■hr* 
indorsing the attorney's, name, to put the initial only of his 
Christian names. 

Imprisonment, p. 866.— A magistrate cannot £gjpmit for ^ 
contempt, without a warrant in writing* 1 . j ( $^' 

INNKEEPER.— An innkeeper shall be charged, if thertfi 
be a default in him or his servants, in the well and safe keppyV • 
ii\g of his guest’s goods and chatties within his common inn 
for the innkeeper is bound in law to keep them safe without* 
any stealing; and it is not any excuse for him to say, that her 
delivered to the guest the key of the chamber in which he is, 
lodged, and that he left the chamber door opem And although 
the guest doth not deliver his goods to the inn-keeper to 
keep, nor acquaints him with them, yet if they be carried 
away or stolen, the inn-keeper shall be charged; and so, 
though they who stole the goods be unkuoyvn. But if the 
guests servant, or he who comes with him, or he whom he de- 
sires to be lodged with him, steals or carriep.away Iii$ goods, 
the inn-keeper shall not be charged ; for here the fault 
the guest to have such companion or servant. Calye’s 
8 Rep. 33. a. So an inn-keeper is not answerable 
goods of his guest which are lost through the negligg^g 
the guest, out of a private room in the iuu, chosen -by ;,ra§j v 
guest for the purpose of exhibiting to his customers iijaj 
for sale* the use of which was granted by the inn-keeper, m 
at the same time told the guest that there was a key^ind tuafi 
he might lock the door, which he neglected to do. Burgess . 
v. Clements, B. II. Trim 55 Geo. 3. B. It. 4 Maule and Selwyn, 
p.COG. 

, INSURANCE, p. 910. — Abandonment was made after 
capture, but before action .brought the ship was re-captured; 
it was holdeu 1 , that the abandonment was not binding. 

Insurance, p. 911. — The insured is entitled to a reason- 
able time for examining into the state of a damaged cargo,' 
before he makes his election on the question ofabaiidomftj^ht; 
therefore, where a ship bound from Liverpool to Calfr&f put 
back to Liverpool on the 20th of December, when thOOargo, 

f Hoilt V. MiU, B: R If. 5* Geo. , 3 . I» lb. 

5 Maule and Selwyn. » Brotfoerston v. Barber, 0 R. M.T. 

{pMtyttcw r, Locfcfe, fclfc 2 Marsh. 57 Geu. 3. 

Rep. 377. 
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consisting of sugar, was immediately relanded and surveyed.*— 
the owners in London received a letter from their agents at 
Liverpool, dated 29th of December, stating, that the cargo 
was much damaged, but that it was still in contemplation to 
send it on ; — and another dated 7th of January, stating that, 
on further examination the whole cargo was found to be 
damaged : held 15 that the owners oil the receipt of the latter 
letter, were stiff in time to abandon. 

Insurance , p. 933.-*-A abroad , having two warehouses, 
writes to this country to effect, an insurance upon one of 
them only, without stating, as was the fact, that a house 
nearly adjoining to it had been on fire on that evening, and 
that there was danger of the fire again breaking out ; and 
sends his letter after the regular post time. The fire having 
broken out again on the day next but one following, and 
consumed A.’s warehouse; held, that this was a material 
concealment, although A.’s letter was written without any 
fraudulent intention 1 . * 

Insurance , p. 961.— Goods are insured at and from Moga*. 
dore to London. I 1 he declaration avers 4 that after the load- 
ing the goods, the ship departed on her intended voyage, and 
while in the course of Her said voyage, was lost by perils of 
the sea.* Held" that this was a material allegation, and 
therefore, the ship having been lost while at her moorings, 
and before the cargo w&s completed, the insured could not 
recover. 

SHIPPING, p. 1142. — A transfer of a ship and cargo at 
sea, conveyed by M. to S. as a security for money borrowed, 
by executing and delivering to S. a liill of sale of the ship, 
si policy upon ship and cargo, and indorsing the bills of lad- 
ing, was held not to pass the property to 8. where S. neglected, 
upon the ship’s return and notice thereof, to take possession, 
or to do any act to notify the transfer of the property to him ; 
but that the property passed to the assignees of M. who be- 
came bankrupt, as being in the possession, order, and dispo^ 
aition of M. at the time when he became bankrupt within the 
stat. 21 Jac. 1. c. 19 n . 

TROVER, p. 1283.-~To determine what evidence will lie 
sufficient to prove a conversion in the defendant 0 , it must be 


k fSrruou and another y. Roy. Ex. 

Am , * Marsh. Rep. S3. 

1 Bufe v. Tumor, 9 Marsh. Rep. 46. 
pi Abitbol v. Bristow, 2 Marsh* Rep* 
P7- 


n Mail* v. Glennie and others, assignees 
of Sharpe and Co. bankrupts, B. R. 
Triu. 55 Geo. 3. 4 M. &S. 940. 
o Per cur, iu Bruen y. Roe, l Sidf. 964 , 
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known in what nftuMfQr the good* came to hie hands; ftftr ff 
they came to his httads by delivery, finding, or bailtn^^'an. 
actual demand and refusal dught to be proved; but proof of 
a tortious taking wilt supersede the necessity of piovingade-, 
mawl and refusal; fty vvhete ttofe'Wking is nulawful, it is of 
itself a conversion; soiikewtw, if an actual conversion be 
proved, it is not necessary to provfe a demand and refusal A 
Trover, p. 1283. — A mere non-delivery of goods, which have 
been placed m the defendant’s tMnds for a specific purpose, 
will not amount to a'fortious Conversion. Bdfode*, where, 
goods have been delivered to a manufacturer, in order ttat 
may do something to tHe gdoda in the course of his business, 
and then return them ; if the manufacturer, ' upon bc^ ’ 
ing appiied to for the goods, merely makes excuses for not 
having returned them, and does not absolutely refuse to de- 
ll vertheim trover cannot be maintained; the proper remedy 
wan action of assumpsit for non-performance of the con- 
tract 

p Forsdick r. Collins, l Staikirt q Seven n v Keppell^Middx Siftinpv, 
IS. P C. 171 y Kl leu hoi otiqh, E.4lG 1. 13 It Lord EMeftborou^ti, 

i J. (' J 1 Lip IS 1* C, 157 
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INDEX 


TO THE 

PRINCIPAL MATTERS. 


ABANDONMENT : • 

notice of, 906 . 

vftiere ship is captured, and afterwards recaptured, aban- 
donment made after recapture is rendered invalid, 
though recapture was not known, 909. 
and the same rule holds, if ship be recaptured before 
action brought, though abandonment was made beiore 
recapture, 131 1. 

ABATEMENT: 

of nusance by commoner, 410. 
plea in, 

in assumpsit,, 115 n. 
covenant, 440 u. 
debt on bond, dis- 
tort, 115 n. 

ABBIES: 

dissolution of, 1199. 

ACCEDAS AD CURIAM: 
nature of this writ, 1107. 

ACCEPTANCE: 
of bills, 293. 

ACCORD AND SATISFACTION ; 
plea of, in Assumpsit, 11 o'. 

covenant, 492. 
debt on bond, 5 IS. 
trespass, 1230. 

ACCOUNT : 
actiou of, 1. 
by statute, 2, 3. 
how to declare on, 2. 


INDfiX. 


lies not against infant, 4. 

'nor by executor against co-executor, ib. 
plea in, 4. 

evidence on ne unques receive*, itfc< 
judgment quod computet, form of, 5 . 
proceedings thereon, 6. 
auditors, their power, <S. 
bail, proceeding in default of bail, ib* 
rules for pleading before auditors, ib. 
final judgment, form of, 7# 

ACKNOWLEDGMENT : 

of debt ; where sufficient to take case out of statute of 
limitations, 132. 

ACTION : . 

commencement of, on penal statutes, (500. 

ACTION ON THE CASE: 

where case or trespass is the proper remedjfc 4¥fc to 424. 
what is the true criterion, ib. ’ * 

where trespass or case is to be brought fir irregUlaf dis- 
tress, 1224 n. 

where trespass or case is to be brought for false imprison* 

ment, 998 n. 

ADJUSTMENT: 917. 

ADMINISTRATION: 

by whom to be granted, 723. . 
where void, ib. n. * 

where administration de bonis non is necessary, 73-J 
during minority of executor, 733. 
during absence of executor beyond sea, ib. 
pending litigation, 734. 
evidence of, 705, O'. 

ADMINISTRATOR: 

interest of, in property of intestate, 7 28. 
actions by, 7 14. 
against, 749. 
plea by, 753. 

now he may lay demise, in ejectment, 08-X 

ADULTERY 
action for, 8. 
form of action, 9. 
what will bar the action, 11 u. 
correct statement of Cibber v. Sloper, 10 p* {4), 
what ctfeymstances will go in mitigation of damages, 
12, 25. 



INDEX; 

of circumstances operating in aggravation, 25. 
when husband and wife live apart, whether action ih 
maintainable, 12. 

how statute of limitations is to be pleaded, 14. 
actual marriage must be proved, 15. 
new trial, in what cases granted, 2d. 

ADVOWSON : 

in fee, purchase of, not simony, 531 n. 

AGENT : 

where action must be brought against, and wlierd against 
principal, 80, 7. n. * ‘ * 

^dtttaining mortey illegally, cannot discharge himself by 
paying it over, 8S n. 

principal is civilly responsible for acts of, 770. 
authorized to act in usual way of busiuess only, 704 n. 
#6ceptsiBce of bills by, 28S. 

', see 4ffc>*. 

AGREEMENT; 
nature of, 44. 

parol, 45. 
illegal, 50. 

contrary to public policy, 02. 
fraudulent, 05. 
immoral, 07. 

\ oid by stat. of frauds, 784. 

parol evident e cannot be given to support an action for 
use and occupation, where there is an unstamped 
agreement in writing, 1295. 

ALIEN: 

wife of, who lias deserted the kingdom, may be charged 
as a feme sole, 209. 

enemy cannot sue on a policy of insurance, 887. 
licence to, 449. 

ALTERATION: 

of bills of exchange, 300. 

AMERCEMENT: 

in court leet,<debt lies for, 509. 

what must be averred in the declaration, ib 

ANABAPTIST: 
marriage of, 22 n. 

ANCIENT DEMESNE: 

must* be ptahdedj within 4 uay », uyo. 

Qua:. Whether It is necessary that it should tte verified 
by affidavit, ib. * ■' 

how proved, 714. 



mas*. 


how the conftract ought to be stated, 100. 
what variance will be fatal, ib. 
of stating the consideration** 101, 2. 
assigning breach, 103. 
averring notice, ib. 
or request, 104* 

*$ee money paid, and money had and received.— Plead- 
ings. 

/a iTAOIIMHNT: 

foreign, may he given in evidence under general Issue in 
assumpsit, 115. 

ineafiiuvj of the word in bankrupt statute, 7 Jac. l« c. la. 

s 2., 1&8. 


ATTORN B\ . 

actions by, for the recovery of fees, 154. y 

statute of limitations may be pleaded to a^!043$9Q%ltt 
by attorney for his fees, 155. * / 

of giving bills to their clients under stat. 3 Jac. 1* c. 7. 
s. 1. and cases thereon, lb. 


of the stat. 2 G. 2. c. 23. s. 23. relating to delivery of 
bills, 15(5. 

wherfe necessary to deliver la bill, 157 to 160. 
bill must be lclt w ith ptu ty to be charged, 157* 
conveyancing business not within this statute, 150 n, 
n. 

**U&livery ot bill at counting-house bad, 158. 
amount of bill may be act off, tliough it has not been 
delivered, 151). 

attorney must pi ove, that action was not biong^it until 
a month alter delivery of bill, 00 i;n. , 

negligence cannot be set up as defence to action on 
attorney’s bill* 160* i 

but i bent may sue attorney for negligence or uuskil- 
fubess, 1(52: 


what proof w ill be sufficient for this purpose, ib. 
copy of a bill, m what cases sufficient evidence, 1(51, 2 
of the stat. )2 G. 2. c. 13. s^d. ami construction thue- 
of, 1 160. ** 

jsevaraJ ayowri^ may pleaded 1114. ( , 

plaintiff may Inverse defendant's beirig bsinff, ib. 

j[vbty that locus » \jti freehold, IllS. 
powk Ujpar^t ^n^oipmon must avow, 

^Mjjaif avowry for damage. Jjeasjmt tpuptf'illege, ib. 



index; 


pleain bar, 

that cattte escaped through • defect of 
> fences* what it must state, ib. 
right of common, how pleaded** by copy* 
holder, 1117; 

tender of amends cannot be pleaded tuft 
. * der stat. fcl Jac. 1. c* 10* a. 5., -1119, 
1120 . 


for rent arrear, 

how plpadcd at common law, 1120. 
tinder stat. 11 G. 2. c. 19., ib. 
this statute does not extend to rent charges, ib. 
sum stated in avowry to be due for rent, not ma- 


ria! , ib. 

i|rent, where part is not due, 1121. 

OOpey may be paid into court, ib. 

for rent arrear by joint tenant, ib* 
parceners, ib. 


tenants in common, ib. 


eviction may be pleaded in bar, ib. 
what proof will be sufficient on the non tcnuit^H22. 
nothing in arrear, how it ought to conclude, ib. 
lender of arrears/ when it may be pleaded, 1123. 


AUCTION: 

sale of lands by auction, within the fourth danse of the 
fourth section of the stat. of frauds, 104* ?9T* 
entry bj auctioneer sufficient to bind the parties asto 
sate ofiand, as well as sale of goods, T98. 
assent of seller signified by fall of hammer, 105J 
vefeal declaration of auctioneers, in what case not evi- 
dence, ib. 

auctioneer may maintain action for goods sold and deli- 
vered, though the property was add on the premises 
of the owner, 100. 
pulling vitiates contract, ib. 
where the duty will not attach, 107. 
where it will, 108. 

statutes retatingto auc tions and auctioneers^— what steps 
must be taken to avoid payment of duty, 107 n. 
teste paid by auctioneer m action brougljt again&t Jiira 
for recovery of deposit, on derect of titte, pauatbe dc£ 
dared for specially, 108. ' 

of the recovery of deposit %nd interest, on defect’ of title, 
4n<i pow to declare for 169.' , 

at what time vendor mifet be ready with’ title ’deeds— 
must verify* abstract at ifie^’day fixed— making out 
good litle'UfterWaMs will not avail liim at taw, 170, 1. 



INDEX. 


AUDITORS: 
in account, 6. 

AUTHORITY: 

motley paid under a void authority may be recovered in 
actidn for money had and received, 78. 
party justifying under an authority must set it forth in 
™ his plea, 36 , 861. 

AWARD: 

upon an award to pay money at several days, assumpsit 
will lie for each sum as it Becomes due, 513 n. 
in what cases submission to an award, bynn executor 
shall be deemeg an admission of assets* 743. • 


B. 

BAIL: 

of the obligation on sheriff to take bail on arrests on mesne 
process, by common law and by statute, 348. 
of the bail bond — form — condition, 640, 550. 
of immaterial variances between the writ and condi- 
tion, 550, 551. 

bonds given to plaintiff or his attorney not within the 
statute, £53 n. 

of the assignment^ bail-bond* 653. 
sheriff not compellable to assign at common law, ib. 
provisions by stat. 4 Ann. c. 10. to remedy the niton ve- 
niences, at common layv, 654. 
in what court action on bail-bond must be brought, 555. 
Mpot necessary to aver that the assignment was under 
hand and seal of sheriff, ib. 

nor to set forth name? of witnesses, nor that indorse* 
ment w?s attested by them, 550'. 

R rofert of assignment not necessary, ib. 

ow far the bail are liable, ib. - 
sheriff mpst consent to surrender; otherwise the party 
will not be considered as in his custody, *b. 
of the plea of comperuit ad diem, ib**, ' * 
t Of the iwhoation, pul tiel record— how it 0d|$t to 
conclude, 558. 

BAILEE) , 4 

answerable for mis-feasance, though* there was not any 
consideration, 382. * - - * ' 

special^ itiay maintain trover, 12617* 
see Canter. ' 



INDEX. 


BAILIFF: 

account against, 2. 

the being bailiff is traversable 

in replevin, 1114. , 

au$ now in trespass qi* cL fr.1114#, 

BANK) NOTES) 

tender of, 149. 

BANKRUPT: 

clergymen and peers may be bankrupts, 172 n. 
so feme covert, sole trader; banker, brickmaker, broker, 

* butcher, factor, shoemaker, 173, newsman, see Ad- • 
dcada, p. 1309. 
ftitlkeeper, horse-dealer, 174. 

f SWibroker and stockbroker, ib. n. 

isqus resident abroad, but trading to England, 175. 
k femes covert, persons buying amt selling 

promts of land, having chattel interest therein, can- 
not be bankrupts, 175. 
nor persons drawing bills, 176 . 
nor farmer; nor builder, ib. 
nor grazier, nor drover, 177 n. 

nor contractors, receivers- general, holders of stock ui 
trading companies, 177, 8. 
of the sevetnt arts of bankruptcy, 17$. 
departing the realm, 181. 
beginning to keep house, 183. 
otherwise absenting himself, 186. 
yielding' himself to prison, 187. 
fraudulent arrest, attachment, or sequestration* 18#. 
departing frotfn dwelling-house, ib. : * 

' causing fraudulent conveyance of 'totals and goods, 
189. 


obtaining protection, 196. 
lying in prison twd months afterarrest, ib. 
day on which arrest fsmade is to be included* ib. 
escaping out of prison after arrest, 197.‘ 
if act be dohe with intent to delay creditors, it is 
*u(!i£i6l$' though no Creditor ib in fact delayeda^ 
181 aiuTK nr . , ^ 


.of property in the possession of bankrupt as reputed 
vie tier, 1 

of the statute 21 Jac. 1 . c. 19. s. 11 .— construction 
? thereofu l98. */-* . h 

choses in action within this statute* ib. 
so sales upon condition* of good*, ife 4 f 
eases within this statute, 199 to 206. 



iitamcattft'Bot within, 90H» 21& , m , » «. 

of the statutes l Jac. l. a. 15. fcnl&rftMac. 1. e. 19. 

i ' Si 11 , 216 , 7. 1 

al6 8 tat, &*G. 2. c, 32. s. >l n feinting* to payments 
•> male fcband by -bankrupts, 290., < , r „ - 
of stat. 56 Geo. 8. c. 137.,. relating tty delivery of 
goods, 1309* i -^vi * t ,t 

provisions of; Sir S'.* Romilly’s act, 46(3^3. c. 133., 
217* * *., « , ,, ,,, 

manner of construing the stat. 19 Geo* 2. c. 32. 
221 u. 

cases upon this statute, 221 to 223. 

of actiuas by assignees; 

for money had and received, 223. 

* • , covenant, 224. 

’ debt, ib. 
trover, ib. 

form of declaration by assignees, 226. , 
actions against assignees, 229. 
assignees of bankrupt lessee, -not chargeable, ex- 
cept on the ground of possession, 471 n. 
assignees may do acts to, ascertain, whether lease 
be beneficial or not, without thereby becoming 
responsible for the covenants in lease, ib. 
where assignees accept lease and. benefit therefrom, 
, bankrupt is not liable for rent due after such ac- 
ceptance, 236. 

where action .will lie by uncertificated bankrupt, 
230. 

< of the general plea of bankruptcy, 231. 
when it ipnst be signed, 232. 
how it must be pleaded, ib. 
evidence required to support it, ib. , 
what debts certificate will discharge, .233, 241. 
plea of bankruptcy, personal discharge oplv, 233. 
cannot be pleaded to actions for uncertain damages, 
233, 0. , ^ 

will not avail under second ^gfeimissipq, jipless 15 
shillings in the pound has bapnipaid, 237* . ’ 
three cases under stat. 3 G. 2* c. 30. s. ^2. in which 
hnwtpgt cannot avail himself of his certificate, 

effect of certificate obtained 'hy 'assignees debtors 
to, estate of bankrupt, 239, ’T r ' " 
express promise lifter certificate binding, and 
parly may declare for original cause , of action; 



IMEBJt. 

■» \ 

^ muSt condition 

discharge of debt in the country where it is con- 
- * tractsd, is a discharge every where* 24HU w 
stat. 5 Gk S> ct v 9ft ^«Bg|clatmg to set 
* thefts, 242* * IT 

what must be proved by assignees* 243. 

^coAtirissioh and proceeding are evidence of 
trading petitioning creditor’s debt and act of 
*■ bankruptcy, unless there is notice of an inten- 
tion to dispute them, 243. 
commission, how proved* 245. 
debt of petitioning creditor* what sufficient* ib. 
prior to stat. 40 G. 3. c. 121. s. 0. if goods were sold 
upon an agreement to be paid for by a present bill 
payable at a future day, this would not create a 
h ?good petitioning creditor’s debt, <247. 
of commissions, where two of three partners com- 
mit acts of bankruptcy, 250. 
whelts one is infant, lunatic, or residing abroad, 251. 
where party lies two months in prison, at what time 
commission must be sued out, ib. 
persons who have givcu credit -to bankrupt may 
prove their debts* as if they were payable present- 
ly, by stat. 40 Gt*o. 3. c. 121* s. i>. 25d. 
of the 'proof in trover against sheriff for taking bank- 
rupts goods in execution* 252* 
in wnat casts the bankrupt may be a witness, whM 
he may pi ove, ib. 

what a certificated bankrupt may prove, 254. 
where an uncertiticated bankrupt may be a Wit- 
ness, ib. • « 

in what cases a creditor may be a witness, ib. 

BAROJf AND FEME ; ' 

justification by husband ifl defence of ^ife, 32. 
niisb&nd must be sued in' lifetime of wife on contracts 
made by wife before coverture, 257. 
wife jiabl^fiJKsurh debt, if she survive husband, ib«|^ 
cohabitation* pmumptivc evidence Of* assent m respgficT 
of contracts made by wife during fiovgrttfre, 253. 
presumption of husband’s assent, dfeatt^ed by elope- 
f inept and adultery of wife, ib. 
hnsbdftf not liable for 06bts of -Wfe turned out of doors 
for having committed idult&ry under* fih roof, 200. 
husband paying with separate allowance, is not liable; 
but otlifcrwtteif he d^ntftpaV such allowance, 201, 2. 
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husband causelessly turning away wif^sends < redlf, with 
her for necessaries, 268. “ *'* ' 

person permitting woman to pass as hit wife is liable for* 
nube8aanes,'205. 

htiftand not bound to maintain wife's children by fotlSW 
husband, 266. f •* W, V runt,*?* 

feme covert may tectmsuk^l asfero 

of city of London, (Sr oy civil death vi iww mm ut uus 
not on the ground of temporary abftnfciSf’fefsUahi^ 
267 to 272. — 

where husband is alien, having deserted this kingdom, 
whether wife may be cepuderedas feme-sole,' 200. 
in what cases action must be< brought* in joint names of 
husband and wife, >272. « 

where husband must site alone, 374. • w 

where husband and wife may join, or hc^biilddfcay'§Me 
alone, 276. * >»'■*, '•’* xtowwo^* 4 

liow actions must be brought agaiasthusbattcf'Oftd wife; 
280. » 


for slander spoken by hmb&nd and wrtW,- tftere must be 
separate actions, 285. * * * 

there is a common law obligation oft the husband to 
piovide necessaries for his wife, although she live 
apart from him ; and a mere covenant to pay the wife, 
during the separation, a weekly allowance, without 
payment, is not sufficient to exempt-the husband from 
this liability, 262. 


BARRATRY: 

tl^e meaning of, ps applied to subjects of .British marine 
insurance, 900. 

how it may be commitfed,ib. 

not necessary that the raastef should derive any,; benefit 
from the act done, in order to constitute barratry, 901. 
but there must be fraud, 902. , u 

'by whom and against whom barratry may M commit- 
ted,, 002, 3. 

no bai retry, where ship owner cqgMnfe.toopt dope, 903. 
not necessary that loss should happen in tljie apt of com- 
mitting barratry, ih, , 

allegation^ thai ship \yas Tost by fraud and.Uflglect of 
master,' equivalent to alleging a*lossby bayfetry, 904. 
mgster having bet » released, luay.pjq^T 5 ^ 18 ^ tqsbave 
• been committed with consent of owner, 9$$r4> 

BARREN LAND: ' 

what such, and exempt irom rune, nsu-». * 
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BASTARD:, , 
marriage of, l(j. 

BATTERY:t « a 
action fo( r 2& 

BILL: . ^ ^ 


mm. 


WUi ftF JEXCHANpE 
definition of, 285. 
pecqiwtpropeities of, ib. ‘ * 
of the parties, 4b<fif names, ib. 

^billis a simple contract,* and must be postponed to 
specialties in a course of administration,* 286. 
of the capacity of contracting partie8-—cdrporation4— 
covert, 286, 7. 

Etitefost in bill given to feme covert vests in her husband, 

* and he must indorse it, 287- 
agents should not accept in their own names, 288. 
partners, when bound, 28& > 
forms of foreign and inland bill, 291, 2. 
bill must not purport ’to be payable qut of a particular 
fund, or upon a contingency, 292. 
table of stamp duties, 294. 
stamp must be of proper denomination, 297. 
if material alteration is made in bill, new stamp is neces- 
sary, 297, 8. 

omission of date not material, 299- * n 

alteration of date, avoids the bill, 800. 
but immaterial alteration of bill will not avoid it, 302 n. 
words “ or order” effect of, 303. ' 

•Rvalue received” not essential, 304* 

Cdrilftferation, presumed to be good, ib. 
bills given for gaining o t dsury, void by statute, 305. 
bill originally good not vitiated by indorsement for usu- 
riofcs consideration, 306. 

in other cases of illegal consideration, holder must 
affected witW*fiotice, or have taken the bill after it b#*J* 
1 cante due, 307.* 4 ^ 

a bill ipay be negotiated aftef it is due, utilcss there be 
‘ ‘ agreement for tlie purpose of restraining it. Cliarlcs 
r Warsden, VTaunt 224. 

• “WhCW itis xwxmry to present Mils for acceptance, 310, 

acceptance, how made — parol — by collateral writing, db 
by letter, «r*after bill become due, binding, 311 to 315. 



isms. 

fffftmifceto accept a bill to be drawn in fut qre, nofcbind- 
' ing, 315* 

qualified acceptance, explained and illustrated, 31& 
partial acceptance, instance of, holden gopd, 313* 
liability of acceptor, ib. 
may be sued by drawer, ib. 

upon what terms court will stay proceedings, when ac- 
ceptor is sued by several parties, ,ib. * ^ " 

acceptor can be* discharged by express agreement Only, 
319. 

notice of non-acceptance must be given within a reason- 
able time, ib. v ^ 

reasonable time, questiompf law, dependent on facts, ib. 
notice to drawer aught to be given by holder, 320 n. 
in what case, notice may be dispensed with, aa where 
drawer has not effects, 320. 

knowledge by indorser of the bankruptcy ot araweratwi 
acceptor "is not equivalent to notice of dishonour, 

322. 

notice to indorser necessary in all cases except where the 
transaction is unfair, 323, 4. 
must be giv4n by holder, 324 n. 

subsequent promise to pay is a waver of want of notice, 

323. . 

not necessary to demand payment of drawer, 324. 
liow to declare on a bill, 349. 
contract must be truly stated, ib. 
what variance fatal, 350. 

how to declare on bills payable to fictitious payee, ib. 
not necessary to state delivery, 351. 
how plaintiff may declare where blank indorsements are 
struck out, 350 n. 

how to declare on a bill payable to a man’s Own order, 
351. 

bow to declare on bills accepted payable at a particular 
placc % rb. 

how to declare against the indorser, 352. 
of adding the common counts, theft use when bill drawn 
on improper stamp, 354. * 

consideration of common counts must be stated in par- 
ticular, ib, ii. 

where several actions are commenced by holder; upon 
wh&t terms court will stay proefeedigtes, 355. 
of the reference to the muster to compute prindip&t and 
interest; after interlocutory judgment, ib. 
at what time application may be made for this rule, and 
in what courts, ib* 



INDEX. 

bow to proceed after interlocutory judgment on. bill for 
foreign money, 355. 

What must be proved on executing writs of iiiqutiiy, 8 50'. 
evidence — proof against acceptor, ib. 
against indorser, ib. 

foreign bill, in case of, protest must be proved, 357. 

dnd on inland bills, if stated, 358 n. 

acceptor, in what case a witness, 358. 

where payee may prove bill void for want of stamp, ib. 

drawer limy prove bill void for usury, ib. 

' in what cases interest is recoverable, 359* 
how computed, 300. 

demand of principal in particular, sufficient, 3(ii. 
see Indorsement*- Protest: 

BILL OF LADING: 

where property passes by indorsement of, 1*258. 

BOtftf CORPORATE: 

when extinct, 1080. 

BOX A NOTABILIA: 72 U 
BOND: 

w lien a bond is payable, if a day is not mentioned in the 
condition, 512. 

of bonds, covenants, or promises to nay money at several 
days — wlien action may be brought, 513. 
place of date must be set forth in declaration ib. 
money camic&be paid into court in debt on bond, ib. 
of the pleadings to debt on bond, 514. 
non est factum, ib. 
nil debet, bad on demurrer, ib. 
how to prove execution, ib. 
proof of delivery, ib. 

of the general rule tbat subscribing witness must be 
called to prove the execution, ib. 
ot the exceptions to this rule, 515. 
bow to prove deed executed in the East Indies, 518. 
bond 30 years old may be given m evidence without 

proof of executiokv517. 

exc eption to this rule, ib. 
what evidence will avoid the boud, ib.,-518. 
matter which renders bond voidable only must be 
pleaded specially, ib. 

how one of 'two, obligors, sued without the co-obligor, 
must plead, 

rules for pleading accord and satisfaction, 518. , 
nature of duress, 51JL 


x \ 



INDEX. 

must be of the person, 519. 
of the replication, 520. 

of avoiding bonds on the ground of immoral considera- 
tion, ib. 

of bonds made in restraint of trade, ib. 
what restraint the law permits, 521. 
bond given for the purpose of suppressing a prosecution 
for perjury is illegal, 522. 

obligor mav plead matter whether consistent or not with 
the condition, 523 n. 

of considerations illegal by statute: gaming-sale of 
offices — simony — usury, 525 to 536'. 
bond originally good, cannot be avoided in the hands of 
a bona fide holder, on the ground of subsequentusury, 
534. 

bond conditioned to perform covenants, 559. 
how the obligee used to proceed at common law, ib. 
inconveniences of this mode, 560. 
of the remedy provided by slat. 8 and 9 W. 3. c. 11. 
560 to 563. 

construction of this statute, 560 n. . 
bond debts, where bona notabilia, 726. 

how paid in a course of administration, 740, 
replevin bond, 

condition of, 1 100. 
how construed, 1101. 
how the breach may be assigned, 1 102. 
penalty of, fixed by stat 11 G. 2. c. 19. s. 123., 
1103. 

in trover for a bond, not necessary to set forth date, 1282. 
for debt, on bond of ancestor against heir, see Ileir. 

BOTTOMRY: 

definition of, 972. 

difference between bottomry and a mere loan, 972, 3. 
statutes relating to, 973. 

BREACH: 

of close, 1216. 
of pound, 652. 

of assigning the breach in assumpsit, 103. 

covenant, 477. 

debt on bond conditioned to 
perform cotenants at com- 
mon law, and under stat. 
8 and 9 W. 3. c. 11 , 559. 
on replevin bond, 1102. 
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BRIBERY : 

debt on stat. against, 608. 

Erick maker : 

bankrupt, 173. 

BROKER: 

agent of both parties, 807. 
stock, cannot sell on uedit, 761 u. 
BULL, PAPAL: 

exemption of tithe by, 1100. 

BY-LAWS: 

vvheic good, 1082. 
void, 1083 
evidence of, 1084. 

c. 


C\NTT.LLIXCr. 

wills, w hat an cflortnal < .mediation, 823. 
acceptances of bills ot exchange, 310* n. 

( \M)XS 

of 1003 not binding oil laity propno vigoic. 724 n 

CAPTURE- 

definition of, 893. 
of losses by, lb. 

insunuiee against all captures does not include Butim 
capture, 893. 

('\RRIEHf: 

of common carriers and their lesponsibility, 378 
who are common carriers, ib. 
iiow far their liability extends, 380. 

as to loss by file, 38*2. 
by robbery , ib. 

coach owners not liable for inevitable accident, 383 
'of the notice gi\eu by earners, foi in of, ib. 

< ases relative to the c onsti uction of general notices, 38 
statutes limiting the i< spousibilit) oi ship-owners, 389 
statutes empowering J. P. to fix the lates of land cai- 
riage, 391. 

how the lien of carriers anses, 3,9*2 
of actions against common c ai i iers — must Ik hiought by 
the ownei of the goods, 393. 
same lule holds, m tin case of earner by \\atci,394. 
of the declaration, on the custom ot the realm, breach ol 
dutv, a.ssumpsit/3£T>. 0. 

A X 2 
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conveniences and inconveniences attending the different 
forms of declaring, 397. 

trover will not lie against carrier for mere loss, 398. 
where trover will he, ib. n. 

liable as at common Jaw, if he takes up goods at inter- 
mediate places, where notice limiting his responsibility 
is not affixed, 1310. 

ship-owners liable in respect of freight — of declaring 
against partners, 398. >i 

general form of declaration sufficient, although’carricr has 
given notice, 3.09. 

owners of chartered ship liable, though king’s pilot on 
board, ib. 

in what cases money may be paid into court, ib. 
evidence of any thing not amounting to legal excuse 
immaterial, 401. * » 

master good witness in action against ship-owner, ib. 
book-keeper a good witness, ib. 

CASE: 

where case or trespass is the proper remedy, 416. 
where special action on the case or trover, 1313. 
case lies against sheriff for taking insuflVcipnt pledges, 
1 1T>3. 

case lies for preventing a party from distraining, 633. 
so for rescuing a distress, ib. 

against a sheriff for an escape on mesne process, or in 
execution, 383. 
for a nusunce, 

disturbance of common, 410. 
how to declare, 411. 
disturbance of seatm a pew, 1046 n. 
darkening windows, 1044. 
malicious prosecution, 993. 

— ■ -> — arrest, 996. 
fora rescous of person arrested, 113-1. 
for shooting off a gun to the injury of plaintiff's Jecoy, 
422, 3. 

use and occupation, 1287. 

CASUAL EJECTOR:' 
judgment against, 686. 

CAVEAT EMPTOR: t 
where this rule applies, SSi. 

CERTIFICATE: , , 

of the judge under stat, 22 & £ar, S* to cutill^ plain- 
tiff to full costs, 40. * , 
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uader stat 8 & 9 W. 3. that 
there was .a reasonable cause 
for making a person defend- 
ant in trespass, 41. 
tinder stat 43 Elia. e. 6. to de- 
prive plaintiff of full costs, 42. 
bankrupt’s certificate, 231 , 2. ' 

gamekeeper 1 * certificate, 846, 7. 

penalty for not producing game certificate on demand, 

847 . 

CHANCERY: 

bill in, 684. 

CHAPEL: 

what within marriage act, 16, 17 ». 

CHARTERS: 

construction of, 1078. 

CHURCH SEAT: 

action on the case for disturbance of, 10 16 n. 

CHURCHWARDEN: 

is within the meaning of the words “ other officer,” iu 
stat *4 (4. 2. c. 44., 8. r >8 n. 

CLAUSUM FRKGIT: 

where it lies, 1217. 

COCK-FIGHT: 

wager on, 1303. 

COGNIZANCE: 

in replevin, nature of, 1 US. * 

COMMAND: 

traverfeable in replevin or trespass laid transitorily, and 
now in trespass, rpiare clausum fregit, 1114. 

COMMENCEMENT OF ACTION: 
how shewn, 601 n., 843, 4 u. 

COMMERCE: 

illegal, J)25. 

COMMISSION : 
of bankrupt, 243. 
maliciously suing out, 231, 424 n. 
supersedeas of, 1255. 

COMMITTEE OF LUNATIC i 
cannot bring ejectment, 663. 

COMMON: 

• right of,' deflated, ‘402. 
of pasture, 403. 





its kinds, 403. 
appendant, 404. 
sans nombre, ib. 
appurtenant, *405. 
because of vicinage, 400. 
in gross, 407* 
of risbeiy, 778. 

of the interest of the owner of the soil, 408. 
of the statute of Merton and other statutes relating to 
improvement, 409. 

what right the lord may enclose against, ib/ 
COMMONER: 

in what case, may abate nusance, 410. 
of actions on the case by, 411. 
how to declare*, ib. 

what injury sufficient to maintain action, ib. 
how to plead licence from lord to dig turves, ib. 
of the ancient remedy for surcharge, 412. 
of the modern remedy by action on the case, ib. 
how to declare, ib. 

where person claiming common in the same place may 
be a witness, 413, 1117 n. 

of pleading a prescription for common during part of 
the year, 1117. 

how a copy holder aught to plead when claiming com- 
mon, cither in the lord’s soil or in the soil of other 
persons, ib. 

inhabitants of a vill, unless incorporated, cannot ;>?e- 
tcribe for common, IU8. 

of variances between proscription for common as laid 
and found, 1 1 W, 

COMPETENT WITNESSES: 

who arc, 815. 

COMPOSITION : 
with creditors, 
real, for tithes, 1202. 

CONCEALMENT: 

where it vacates contract of insurance, 930. 
CONDITION: 

of the nature of conditions precedent in assumpsit* 105. 

in covenant* 480. 

CONSEQUENTIAL DAMAGES; 

action for, 4 1(>. 

CONSIDERATION: 

of the consideration required to support pn assumpsit, 4 5. 
must be of some value in cbotemjtatiqfcof law, 46. 
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where forbearance of suit is a sufficient consideration, 48. 
where not, 50. 

must move from plaintiff, 52. 
party undertaking must have power to perform it, 53. 
past or executed, not sufficient, 54. * 

now the consideration ought to be stated in the declara- 
tion, 101. 

of insufficient considerations, 102. 
executory and executed, ib., 103. 
where matter dehors the deed may be averred, in order 
to shew. illegal consideration, 622, 3#* 
consideration of bill of exchange, 304. 
of promissory note, 369. 

CONSIGNOR : 

where he may stop in transitu, 1169. 
CONSOLIDATION : 

rule, explanation of, 923. 

CONSPIRACY: 

how the modern action on the case for malicious prose- 
cution differs from the old action for a conspiracy, 
993. 

CONSTABLE: 

action against, must be laid in proper county, 856. 
may plead general issue, ib. 
entitled to double costs, ib. 
but must procure certificate, ib. 

no action will lie* against, until demand made of the pe- 
rusal and copy of warrant, 839. 
must be commenced within six mouths, 859, 860. 

unless constable acted without a warrant, 859 t* 
iu what cases constable may justify an arrest, 865. 
CONSTRUCTION : 
of covenants, 428. 
of charters, 1078. 

CONTRACT: 

open and rescinded, 629. 

CONVERSION : 

what shall 'be, 1266. 


CONVICTION : 

must negative qualification specially, 844. 
CONVOY: 

warranty to depart with, 

meaning of, 938. 

stat. 43 G. 3. c. 57. obliging ships to sail «wiffif94l.' 
COPY *OF INDICTMENT: 

in felony, onfy granted by leave, 1002. 
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grantee of the reversion pf eppyb ftld tafttfe is within the 
intention of the stat. 32 lA.j&GJ&Jkt asd may maintain 
covenant against lessee, &c. 464^i , 1( , » ; 

,ejp#q&£pt iqay te;broMgbt by a bisberp ib*. a forfeiture 
of^hold committed during' .the*i vaoahey of the 


see, oQ&'iv > ’ i t j# * 

heir "may maintain ejectment for copyhold before ad- 
mittance, ib. 

but until admittance of surrenderee, .awityferor re- 
mains scja0& and/ifc he die if ras$r during eject- 
ment, ib. ' 4 *t 

how jjurfcnderqe, after admittance, raaytajtefce demise, 
i 1**682. f . 

devisee of devisee, *who died before admittance, cannot 
maintain ejectment, 661 n. 

not within the stat. against fraudulent conveyances, ib. 
,9* thfi stat of frauds, relating to devises of lands, 809. 


CORPORATION : • 7 

s ete bill Of exchange, 
aggregate, may maintain ejectment, 662. 

ought to state that the demise was by deed, 683. 
must execute a letter of attorney to some person, em- 
poweriirghim to enter On the hind* 666. 
incidents and powers, 1080, 1« 


CORRKCTlpX : 

‘or children, 36. ff 
scholars, ib. 
servants, it. 


COSTS: * ^ * 

in assault anil battery, 40- 

stat. 22 fc 23 Car. 2. c. 9. preventing ptairitiff from ic- 
covering more cobts4han damages, unless judge cer- 
tify, ib. • 

t,hisetatul6 does not extend to Wilts of inquiiy, nor to 
cases where, plaintiff Complains of a* substantive and 
independent injury to a petaottal J ttattel, althougli 
laid in the same declaration with a^nult aud battery, 
ib- • ' - *• ‘ 

stat. 8 & 9^W. 3. all. gMfcjf edits ‘ ttf defendants in 
trespass' who art "acquitted, unless judge certify that 
there was reasonable cause for making them defend- 
ants,4iV' **’* *• v " 

ttnsuslfctafe does o cases, Where one of de- 

fendants lets jadgmfentf'gb'toy defettW,Hand the others 





are acquitted, ib.; nor to actions of ttabass brt iHb 
■cwq arfet &tau*afece,4i n. ' 

<au to .repievirf^-1130. * 
nor to trover, t28& 

atftt 8 & 9 Wv& ci 11. &. 4 giving foil costs' for wilful 
• and malicious trespasses, 41. See Trespass, 
stat 43 Eliz. c. 6. s. 2. whereby plaintift' : may be deprived 
of coate jgjr a certificate, 42. 

construction thereof, ib. 
in replevin, 

plaintiff entitled to coits, by virtue of the stat. of 
Gloucester, 1 129. 

defendant avowing for rent, custom, or service, en- 
titled to costs bv stat 7 H. 8. c. 4., flSO. 
this stat extends to avowries for hetiots, but not 
to an amerciament, 1130. -t 
in slander, ’ ' 1 

plaintiff recovering under 40t is only ctititlcd to 
so much costs as damages amount tcyt W>?„ 
in debt on stat. 2 & 3 E.(>. for not setting forth tithes, 
plaintiff obtaining judgment entitled, tp costs by 
suit. 8 & 9 W. 3» c. II. s. 3., 1 198. 
and by the same stat. defendant is entitled to c osts 
if plaintiff be nonsuit# &c. ib. 


m trespass, 

of the inconveniences resulting from the stat of 
Gloucester giving full costs, where the smallest 
damages were given, 1249. ' ’ 

of the remedy provided by stat. 22 & 23 Car. 2. 
(\ 9., ib. 

of the construction of this statute as far as it re- 
lates to local trespasses, ib. 
what actions are within the stat, ib., 1250. 
this stat does not extend to a mere asportavit of 
personal property, ib.. • + 

if it appear on the face of the declaration, that 
the freehold might have cpme in question, it 
^ftsufticieut tp bring the cose within the stat, 

plaintiff is not entitled to costs of increase, merely 
, i because a v$fiv has Ifegn had, ib. 51 

or th? cases to which, the stat. does not apply, 
#w l 5&5l* * v * 1 '■ ‘ . 

of the stat. 4 & 5 W. and M. c. 23. >s. iO. giving 
, foJJ cosjts agfttaf* ^inferior tradesiwen^Sbund 
hunting, flebing, &c. KS63* •’ 
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of die penong withiti the description contained 
in this act, ib. 

of the stat 8 & 0 W. 3. c. Iks. 4. against Wilful 
and malicious trespasses, 1864. 
judge not bound to certify under this stat. al- 
though trespass be committed after notice, ib. 

in trover, 

plaintiff recovering damages to. any amount is 
entitled to full costs, 1 886. 

COUCHANCY: 

meaning of, 404 n. 

COUNTERMAND: 

a license executed is not countermandable, but otherwise 
when it is executory, 1054. 

COUNTERPART: 

where evidence, 706. 

COURT : 

sentence of a' council of war, conclusive in an action of 
battery, 38. 

COVENANT : 

express ami implied covenants defined, 426. 

damages only recoverable in actions of covenant, 
ib. , 

on promises by deed ; covenant, or debt, the only 
remedy, 427.* 

exceptions to this rule, ib. n. 
how covenants are to be construed, 438. 
covenants, in general terms, frequently narrowed 
and confined, 43<). 

cases illustrating this rule, 439 to 433. 
express covenants, nature of, 433. 
party bound to perform duties and sustain charges 
* imposed by his own contract, notwithstanding 
inevitable accidents,*l35. 
as in the case, of sudden flood, ib. 
or fire, ib. 

of the relief afforded by a court or equity in these 
cases, 436, 7. 

lessee and his personal representative are bound 
by express covenants running with the land 
after assignment, 438. 
illustration of this fule, ib., 430. 
implied covenants explained, 441. 
instances of, 1 to. 

follow the nature of the interest granted, ib. 
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- restrained ■ and qualified by express covenants, 
449. 

joint and severaicotenant*, 443. < . 

action follows the nature of interest, ib. 
where the interest is joint, action must be brought 
by survivors, and death of companion must be 

averred, 444. 

consideration cannot be presumed* to support a 
deed void on the fece or it, 440. 
covenant by husband with trustees, for mainte- 
nance of wife in case of separation, is good, 

447. 

relative covenants in void lease are void, ib. 
but independent covenants are not, ib. 
assignee of void lease cannot maintain covenant, 

448. 

what will be a breach of covenant not to assign without 
licence, 450. 

extends only to acts of the party, and not to as- 
signments by operation ot law, except in the 
case of fraud, 4.>1, 2. 

discharged by leave once granted either to alien 
whole or part, 462. 

covenant for quiet enjoyment extends not to entries by 
strangers, 453. 

how the declaration must be framed for breach of 
such covenant, 454. 

of the maimer of averring title in party evicting, 
455. 

cases illustrating this, 455 to 457- 
what will be a sufficient averment where the co- 
venant is particular, 457. 
in what cases the heir may maintain covenant, 
459. 

where an execvitor may sue, ib. 
of the action of covenant by . assignee of the re- 
version and assignee of the term, 401. 
provisions of stat. 32 H. 8. cr. 34. relating to as- 
signees of the reversion, ib. 
construction of this statute, 46*3. 
copyholds within it, 404. 

assignee by parol might have maintained cove- 
nant at common law, ib. 
where heir may be charged as assignee, 405. 
executor liable on covenant of testator, although 
not named, 400. 
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of laying the venue in actions on covenants in 
leases, where transitory, where local, 474, 5. 
requisites of declaration, 4^5, 0. 
of averring delivery subsequent to the making of 
deed, 47 A 

how to set forth the provisions of the deed, 47 0. 
of the danger attending the setting forth the deed 

at length, ib. n, 

how husband seised in right of wife, must declare, 
477. 

of assigning the breach in covenant, ib. 
accord and satisfaction may lie pleaded in dis- 
charge of damages, 492. 

but a covenant to pay money cannot be dis- 
charged without deed, 493. 
lessee may plead eviction m bar of covenant foi 
rent, but not a trespass, 494. 
infancy must be pleaded specially, 495. 
infant apprentice not bound except by custom, 
ib. 

levied by distress cannot be pleaded, 495. 
in what case necessary to reply the estoppel to ml 
Iiahuit in tenement is, 496. 
assignee of reversion may take advantage of estop- 
pel running with the land, ib. 
what is necessary m order to give a party the be- 
nefit of an estoppel, 497. 
where the estoppel will not operate, 498. 
where defendant may plead performance gene- 
rally, and where he must plead specially, 501. 
on covenant to build an house, or pay rent, release 
must he given after covenant broken, ib. 
notice of set-off cannot be given in evidence upon 
non est fectirm, 5(fc?. 

unliquidated damages cannot be set off, if), 
of payment of money into court, in what cases it 
19 permitted, 503. 

variance between declaration and evidence, 49.9, 
1310. 

court is bound to give judgment fpr plaintiff, it 
there )>e a breach of covenant, although it is 
stated informally, 505. 

CRICKET: /, 

a game within stat Of Ann., J301, i u 

CRIMINAL .CONVEKSAtlON * 

" s&fe "Adultery. ~ 
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CUSTOM; , 

see Prescription. 

as to notice of setting out tithe, U)o2. 


D. 


DAMAGE FEASANT: 

avowry for, 1115. 

DAMAGES: 

unliquidated cannot be set off, 503. 
what circumstances will operate in increase, and what 
in mitigation, of damages in an action for adultery, 
25 . 

how the damages are to be assessed upon a \erdict 
against joint trespassers, 3?). 

special damage, in consequence of words actionable in 
themselves, must be stated in declaration w ith pi eci- 
sion and certainty, U5<). 

where words are not actionable iu themselves, special 
damage must be stated and proved, 11 00. 
damages for conversion of bill of exchange, how calcu- 
lated, 192?. 

DATE: 

of bill of exchange, 299* 
of policy, 883, 

DAY: 

when inclusive, 196'. 

DEBT: 

for what it 11% AOS. 

in the debet and detinet, or detmet only, *604, 577. 
what must be alleged m debt on an amerciament, 509. 
debt lies on promissory note, ib. 

Foreign judgment, 610* 

not necessary that plaiutiQ should recover exact sum 
demanded, ib. 
on bond* 

see Bond. 
on judgment, 

on what judgment it lies, 571. 
judgment must lie unsatisfied, ibu 
where venue lfmst tye laid, ib. 
mil tiel record to Irish' jddgmerit tnhst conclude 
to the country, 572. 
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writ of error cannot be pleaded in bar* 572, * 
costs not recoverable, unless by* special order, ib. 
for rent arrear 9 

tenant for life, may maintain debt for rent arreai, 
579, 3. 

executor of person seized of rent service, &c., may 
maintain debt, 573. 

lessee for years, having assigned his term, may 
maintain debt* lb. 

of the stut. 4 6, 2. c. 28. against tenants holding 
over wilfully, ib. * 

notice to quit m writing includes demand, 574 n. 
action may be brought on this statute after reco- 
very in ejectment, 575. 

tenant holding over after notice given by himself, 
shall pay double rent, 576. 
not necessary that notice should be in writing, 
ib. u. 

it seems, that action cannot be maintained on this 
Rtnt., after recovery in ejectment, 577 n. 
where debt by lessor against lessee may be 
brought, 577. 

where by grantee of re\ersion agaiust lessee, or by 
lessor against assignee, ib. 
where debt by executor must be in the debet and 
detmet, and wlieie m the detmet only, ib. 
debt lies for use and occupation, 578. 
against sheriff' jar escupe $ 
see Escape. 

of debt on stat. against bribery at elections of meinbcis 
of parliament, 008. 

provisions of the statute, 009. 
discoverer indemnified against penalties, ib. 
giving the bribe constitutes the offence, whether 
party bribed break his promise or not, 610. 
DEBTEE EXECUTOR: 

w here debt is released by making, 542. 

DECEIT:* 

at tion on the case lies for, 621. 

on implied warranty, ib. 
scienter must be averred and proved, 622, 3. 
action lies for deceit against any persou who deceives, 
bv a false assertion, another who has placed * reason- 
able confidence in him, 623. 

DECLARATION: 

entitled generally, to what it relates, 72 u. 
where must be entitkd piopeily, 152. 
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DEED: . 

how avoided by rasure or alteration, 517* 
where profert is necessary, 475 n. 
case will not lie wher^ tltere is a deed, 4*27. 
exceptions to this rule, ib. n. 
where the counterpart is evidence, 706. 
where a deed from its antiquity may be given in evi- 
dence without proof of execution, 517* 

*DE INJURIA SUA PROPRIA: 

de injuriA suA propria absque tali causa, a good repli- 
cation to justifications consisting merely of matter of 
fact, as son assault demesne* 38. 
but not where defendant insists on a right, 1246. 

DEL CREDERE: 

commission, nature of, 762 n. 

DELIVERY: 

of attorney’s bill, 157. 

of deed, what sufficient, 514, 

to carrier, vests properly in vendee, 391 n. 

DEMAND AND REFUSAL: 

when evidence of a conversion, 1283, 4. 1312, 3. 

DEPARTURE: 

what shall be in replevin, 1096. 

DEPOSIT; 

at sale by auction, when recoverable, J69, 
DEPOSITION: 

where not evidence, 713. 
of Gentoo, 816. 

DESCENT: 

, where it tollsentry, 693. 

DETINUE: . 

where this action will lie, 634. 
the goods or value may be recovered, ib. 
propei ty must be in plaintiff, at the time of the action 
brought, 635. 

but property without having had possession is sufficient, 
ib. 

detinue will lie for specific goods only, ib. 

defendant must be in possession, 636. 

grounds of the action, ib. 

bailment not traversable, ib. 

of the general issue non detinet, 637. 

what may be given in evidence under it, ib. 

form of the jitigment, Ib, 





DEVASTAVIT: 

what is such, 276, 741. 

DEVIATION: 

nature and affect of, on contracts of insurance, 948. 
what wilt justify a deviation, 951. 

DEVISE: 

see Will. 

DEVISEES: 

liability of, upon bond made by testator, 568. 

DEVISEE OF TERM: 

what he must prove, 705. 

DISCONTINUANCE: 
in pleading, 4 n. 
of estate, Of) 5. 

of thi different methods by which an estate may be dis- 
continued, ib. 

stat 1 1 H. 7. c. 20. relating to discontinuances by wife, ib. 
stat. 32 II. 8. c. 28. relating to discontinuances by hus- 
band, 096. 

DISSEISIN: 

what amouuts to, 703. 

DISSEISOR: 

account does uot lie against, 1. 

DISTRESS: 

distress formerly considered as a pledge only, 638. 
for what a distress may be taken at common law, by 
prescription, by statute, 639. 
of the general rule, that all moveable chattels may be 
distrained, for rent a r rear, 041. 
what things arc privileged absolutely, 642. 
what conditionally, 643. 
what may lie distrained, damage feasant, ib. 
who may distrain, 

recoverors of manors, &c«, 644. 
personal representatives of tenants of freehold 
rents, ib. 

husbands seized in right of their wives, ib. 

tcuaiits pur auter vie, ib. 

person entitled to separate herbage, 645* 

tenant iu common, ib. 

executor, ib. 

mortgagee, 646* 

commoner, ib. 

lessee, for ymi having assigned cannot distrain, 
647. 
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of the time at which a distress may be talced,* 
at common law, 9 47. 
by stat 8 Ann. c. 1 1., ib. , k 

possession of pe^so^al representative Uktite {mis- 
sion of teiyiut under ibia statute, ib. 4 
distress for rent must be taken in the day-tiui^, 
<>48. 

of the place where a distress may he taken , 

distress for rent service must be taken on the land 
(J4S. 

of distraining: in houses, 048,0. 
if separate demises, distress must bo on the seve- 
ral premise's, 0*40. 
of fresli suit, ib. 

how to proceed when goods are clandestinely re- 
moved, 0*48 n. 4 / 

of driving the distress out of the hundre^, f 67>0. 
remedy for the same, ib. 
where growing crops fljay be laid up, ib. 
of the sale of distresses tor rent arrear under stat. 
2 W. & M. c. Ool. 

where an action for pound-breach will lie, (jyi. 
duty of pound-keeper, ib. 
where rescous lies, ib. 

of abusing the distress, and thereby becoming a 
trespasser, ah initio, (id 1. •* , 

statute provisions on this subject, 11 G. 2. c. 1.9. 

s. 19* and 17 G. 2. r. 08. s.,8., lb. 
construction of 11 G. 2. c. 19. s. Ip., 1224 u. 
trespass will not lie for excessive distress merely, 
ddd. 

nor for irregular distress, where irregularity is not 
an act of trespass, 1224. 

DISTURBANCE: 
of common, 40. 
of seat in pew, 1046 u. 

DITCHES: 

rule concerning, 1218. 

DIVIDENDS: 

not appoittonable, 681 *• 

DOCKET: 

of judgment, when: necessary, 109.] 

DOMESDAY: . . 

book, i videucc P* to autieutui«tiw>sue f 714. 

VOL. II. Y Y 
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DOOR: 

breaking open, 1938. 
DRUNKENNESS: 

ground of avoiding deed, 518. 

DURANTE ABSENTIA: 
administration, 733. 
minori state, administration, ib. 

DURESS: 

plea of, to debt on bond, 519. 
must be of the person, ib. ' 
replication to plea of, 590. 


E. 


EJECTMENT: 

nature of the action, 658. 
short account of, ib. 

party who has the legal estate must prevail, 6 59. 
explanation of Lord Mansfield's doctrine in Lade v. 

ilolford, ib. f 

plaintiff must recover on the strength of his own title, 
600. 

by whom ejectment may be brought , 
by copyholders, 66 1. 

by guardian in socage and testamentary guardian, 
662. 

by mortgagee, and herein of staying the proceedings 
under stat 7 G. 9. c. 20., ib. and n. 
committee of lunatic cannot briug ejectment, 663. 
what description will b^ sufficient of the thing for 
which ejectment is brought, ib. 
instances of insufficient description, 665. 
of entries before ejectment brought, ib. 
to avoid fine with proclamations, 666. 
ttf the declaration^ 
venue, 681* 

demise laid must be such as title warrants, ib. 
on what day demise must be laid, 682. 
of the term for w hich demise is laid, ib. 
court will permit term to be enlarged, ib. n. 
in what cases the declaration ought to state, that 
the demise was by deed, 683. 
ouster should be stated after the demise, ib* 
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.of the notice subscribed to the declaration), 684 * 
of the day of appearance, ib. 
what shall be considered good service, ib. 
how to proceed where difficulties arise as to the 
service, 685. 

of moving for judgment against casual ejector, 

f 686. 

at what time tenant must appear in town and 
country causes, ib. 
substance of consent rule, 687. 
difference between consent rule in C. B. and com* 
mon consent rule in B. R;, ib. 
argument raised on this difference, as to proving 
defendant in |>osscssion, determination of the 
court of B. R. pn this point, ib. 
of the special consent rule in B. R., 688. 
tenant bound to give notice by slat, to landlord, 
of deliveiy of declaration, ib. 
of the landlord being made defendant, ib. 
who shall be considered as a landlord for this 
purpose, 689. 

parson nbt permitted to defend for a right to en- 
ter and perform divine service, ib. 
provisions of stat. 4 Geo. 2. c. -28. 4 2, 4. relating 

to re-entries for non-pay ment of rent, ib. 
construction thereof, 690. 

what shall be considered as a vacaut possession, 
691. 

Of the Pleadings : 

antient demesne, 693. 

defence on the ground of right of entry having 
been taken away, ib. 
by descent, ib. 
by discontinuance, 695. 
by‘fine and non-claim, 697. 
by stat. of limithtious, 701. 
evidence : - , 

op the part of lessor of plaintiff, 705* 
by devisee of term, ib. 

^administrator, ib. 
tenant by elegit, 706. See Elegit. 
landlord; ib* 
mortgagee, 710. 
rector, ib. 

lessor of plaintiff must prfcvc tenants in posses- 
sion, Tl*. " 

IT 2 
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evidence on the part of defendant, 715. 
plaintiff* may recover less than he declares for, 

716. 

form of judgment, 717. 

every intendment will t*e made to support the 
judgment, ib. 
execution, 7 Id. 

see Error— Notice to Quit— Mesne Profits. 

ELEUITs 

tenant by, what be must prAve, 706. 
examined copy of tfie judgment roll, containing the 
award of elegit and return of the inquisition, is evi- 
dence gf plaintiff ’s title, without proving a copy of 
the efejgft and of the inquisition/ Ramsbottom v. 
Btyckjtiurst, £ Maule & Selwyn, 565. 

em6arg(J : 

nature of, 807. . 

effect of, on contract of insurance, ib. 

ENLARGEMENT: 

of demise in ejectment, 682 n. 

ENTRY: 

actual eutry, where necessary, 6 65. 

where not, ib. 
tolled by descent, 693. * 

entry into part is a suspension of rent, but not of a co- 
venant to repair, 494 n. 

what is a waver of a right of entry for a forfeiture, 077. 

EQUITY OF REDEMPTION: 

Ti lease of, good consideration, 47 n. 

ERROR: 

writ of error, in account, can be brought after second 
judgment only, 5. 

no writ of error allowed after verdict in ejectment, 
unless plaintiff’ in error finds bail, 715). 
of the costs in error in replevin, 1129. 

ESCAPE: 

of the remedy at common law, 584. 
by statutes, 585. 

debt for escape, more e ligible proeeq^ing than action on 
tin: case, 586’. 

sheriff liable for escape after recaption on escape war- 
rant, ib. 

of voluntary and negl igcfcfcesca pes, ib. 
of escapes upon habeas corpus, 587. 
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sheriff liable for escape; though judgment on process 
be erroneous, ib. 

so where court has not jurisdiction, 588. 
stat. 8 & 9 W. 3. c. 27. s. U relative to the duty of 
gaoler; a. 8. refusal to show th^ prisoner to be deem- 
ed an escape; s. 9. gaoler to give notice iu writing of 
pei sons in his custody — such note to be evident e, 
589, 580. 
of recaption, 51)0. 

prisoner in execution being permitted by plaintiff to go 
at large, was considered, at common law, as*a satis- 
faction of judgment, 591. 
consequences of this rule, 592. 

persons imprisoned for small debts mdy*Hpp!y for their 
discharge after having lam m prison for a year, il>. 
by whom and against whom an action for i scape 
may be brought, 51)3, 4. 
of the declaiation, 585. 
w hat averments are necessary, ib. 
pleadings, 

recaption before actum brought, 586. 
a plea to an action against the marshal, &c. 
for the escape of a prisoner m < ustody for 
a debt, after stating the return of the pu- 
soner into custody after such escape In foie 
action brought, ought to shew a delation 
of him by the officer, down to the <om- 
tnencemeiit of the action, or a legal dis- 
charge fiomthat detention, 51)7. 
proof necessary to support the ac tion lor es- 
cape, 597. 

fS( ROW: 

what is an, 514. 

h&TOPPKL; 

of replying the estoppel tt> nil habuit in tenements, 
in covenant, 496. 
in debt, 582. 

assignee of retorsion may take advantage of estoppel 
mulling w ith the land, 490. 

what is necessary in order to give a party the benefit 
bf an estoppel, 497. 

where the estoppel will not operate, 498. 
a verdict found in trespass on any tket or title, distinctly 
put m issue, may be pleadad as an estoppel in ano- 
ther action between tip same parties, 1235. 
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EVICTION: 

lessee may plead eviction, but not a mere trespass, in 
bar to covenant for rent arrear, 494. 
debt, 680. 
avowry, 1121. 

* use and occupation, 1236. 

EVIDENCE: 

in action for adultery, 16 . 

marriage must be proved, ib. 

what*8ufficicnt proof of, ib. 
identity of parties how it may 
be proved, 23. 

Fleet books, not evidence, ib. 
Where declaration of wife, arid letters written 
by her, are evidence; where not, 24. 
in actions by assignees of bankrupt, what must be 
proved, 243. 

Supersedeas of commission, evidence of commission issu- 
ing on particular day, 256. 
in actions by husband and Wife, 283. 
in actions on bills of exchange, 350'. 

on executing writ of inquiry, ib. 
of protest, 357, 8. 
on promissory notes, 375, 
against carriers, 400. 

debt, 

on foreign judgment, 510. 
on bond, 

how to prove execution, 514. 

deliveiy, ib. 

deed executed in East In- 
dies, 51 6. 
bond void, 517- 
plea of payment, 539. 

for rent arrear, 682. 
against sheriff for escape, 597. 
gn penal statutes, 

must prove that action was brought w ith- 
in limited time, 001, 2. ^ 

pn statute against bribery at elections of mem- 
bers of parliament, 

that action was brought within limited 
time, 014. 

not necessary to shew that precept was 
returned, if not alleged, Ola. 
immaterial variances between precept al- 
leged and proved, ih. 
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copy of poll admissible evidence, $10, 
not necessary to prove that party ^bribed 
had a right to vote, ib. 
in actions for deceit, 

scienter must be proved, 653. 
in detinue, 636. 
in ejectment, 

on the part of lessor of plaintiff, 705. 
on the part of defendant, 715. 
of a fine, 700. 

in trespass for mesne profits, 751. 
in actions by and against executors, 759. 
of the execution ot wills required by the fifth section 
of the statute of frauds, 850. 
in actions on the game laws, 845. 

on policies of insurance, 959. 
for libel, 987. 

for malicious prosecution, 1001. 
for a n usance, 1053. 
relating to partners, 1063. 
in quo warranto informations, 1086. 
in actions for rescous, 1135. 

for seamen’s wages, 1144.. 
for slander, 1166. 1 

on stat. 5 & 3. Kdw. 6. c. 13/ for not setting 
out tithes, 1211. # 

for trespass, what may be given in evidence 
under the geueral issue, 1558. 

EXECUTOR : 

when entitled to standing corn, 1565 a. 
account by and against, 3. 
see Administrator. 

EXPRESS: 

malice, where not necessary to prove, 995, 6 n. 
warranty, 

action lies on, 653. 
in insurance, 936. 


F. 


FACTOR: 

bis employment, 7 62. 
nature of a del credere commission, ib. n. 
factor cannot pledge the goods of principal, either by 
delivety of die goods, or by indorsement of a bill of 
lading, 763. 
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may soil on credit, 764. 

Bale b y factor creates a contract between owner and 
buyer, 7 65. 

factor lias a lien foi his* general balance, 707. 

limitations of this rule of law, ib. 

principal is civilly responsible for deceit of factor, 770. 

faclois good witnesses from necessity, 771. 

so persons who are to have a share of the profit, ib. 

FALSE IMPRISONMENT; 

\\ hat is such, 84 i). 
ru tion for, ib. 

statutes 'relating to actions brought against J. P. and 
< onstames for false imprisonment, &c., 855. 
justification, 

by party and officer, 861. 
under process issuing out of superior and 
inferior courts, 862. 

out of foreign court, 864. 

FEE-FARM ; (710, 

FEME COVERT? 

where considered as feme 60 ie, 267/ 

FINE: 

actual ‘Pntry ncrrssaiy to avoid fine levied with procla- 
mations/ but not a fine at common law, 666. * 
what* cases an entry is barred by fine and non-claim, 
W7. 

how proved, 700, 

how proclamations proved, 701. 

TIRE. 

insurance against, 077. 

loss by, in nmnne insurance, 001. 

FISHERY i 
sovt ml, 774. 
flee, 775. 
common of, *778. 

FIXTURES: 

when removeablc, 1264* 

FLEET-BOOKS: 
not evidence, 23. 

FORBEARANCE: 

ot suit, where a consideration, 4$. 

FORFEITURE: ' 

what shall be a waver of, 677. 
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FRAUDS, STATUTE OF : 

of the persons who are supposed to have drawn this sta- 
tute, 779. • 

first and second section, 780. 
construction, 781. 
third section, 788. 

mere cancelling of lease, not a deed or note in writing 
within this clause, ib., 784. ' 
fourth section relating to agreements, ib. 
general remarks on this section, ib. 
first clause of fourth section, ^as to liability of personal 
representatives, 78o. 

second clause, as to answering for the debt} See. of ano- 
ther, 78& 

cases within this clause, 7 SO to 790. 
parol agreement to answer for the debt of another, and 
also to do some other thing, is void for the whole, 
789. 

cases not within the second clause of the. fourth sec- 
tion, 790 to 794. 

third clause, as to charging persons upon agreements 
made in consideration of marriage, 79 1. 
does not extend to mutual promises to marry, ?9.>. 
fourth clause, as to agreements made upon a sale of 
lands, or any interest in them, ib. 
sales of land by auction witliiu this clause, 797. 
entry by auctioneer is sufficient to bind the parties as 
to sale of land, 798. 

fifth clause*, relative to agreements to be performed 
within a year from the making, ib. 
bow the word agreement, in the fourth section, is to be 
construed, 800. 
seventeenth section, 801. 
to what coutracls it extends, ib. 
cases within the statute, ib. 
cases not within the statute, $02. 
growing crop of grass not considered as goods, $0 5. 
what shall he considered an acceptance of goods, so as 
to take a v ase out of the .statute, ib. 
note or memorandum in willing of bargain, 80/». 

what shall be sufficient, il>. 
of the signature, SQ(i. 
by agent, ib. 

auctioneer or broker, agent of both parties, 807. 
parol authority sufficient, 808. 
see Will. 
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FREE FISHERY: 

meaning of the term, 775. 

FREIGHT: 

insurance of, 889. 

cases relating to, 484 n., 490 n. 

FRESH RIVERS: 

soil of, to whom it belongs, 773. 


G. 


GAME: 

opinion of Blackstone as to the property of the game 
being vested in the king alone, 832. 
qualification required by slat. 22 & 23 Car. 2. c. 25., 834. 
construction of tlfis statute, ib. 
who may appoint gamekeepers, 836. 
deputations of gamekeepers must be registered, 837. 
stat‘5 Ann. c. 14. against higglers, carriers, &c. having 
game in their possession, 838. 
stat. 28 Geo. 2. c. 12. imposing penalties for the sale of 
game by persons qualified or not qualified, ib. ». 
what shall be deemed an exposing to sale, 841 n. 
penalties to which unqualified persons are liable for 
keeping or using gipy hounds, &c. for the destruction 
of tne game, 839. 

hound is not within this statute, ib. n. 

J. P. cannot seize the gun of a gamekeeper, 840 n. 
how the penalties are to be recovered, 841. 
penalties for killing game at improper seasons, 843. 
form of declaration m an -action on the game laws, ib. 
not necessary to negative qualifications specially, 844 n. 
how the declaration ought to conclude, 845 n. 
joint action may be maintained against several defen- 
dants, 845. 

1 of the evidence necessary to support the action, ib. 
penalties imposed by certificate act, 846. 
if party refuses to produce certificate, name must be 
demanded, 847. 

who may demand production, ih. 

GAMING: 

statute against, avoiding bonds, bills, notes, &c., 305. 
innocent indorsee of note, given for money lent to game, 
cannot recover, ib. n. 
see Wager. 
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GENERAL AVERAGE: 880 . 

GENTOO: 

deposition of, 816. 

GLEANING: 
illegal, 1221. 

GRANT : 

non existing, when proper to plead, 1241. 
GROSS: 

common in, 407. 

GUARDIAN: 

in socage, account against, 2, 662 n. 
testamentary, 662 u. 


H. 


HABEAS CORPUS: 

of escapes upon, 596, 

II A BERK FACIAS POSSESSIONEM: 

writ of, 718. 

HAY: 

how tithed, 1050. 

HEARSAY: 

evidence, when admissible, 719. 
declarations post litem motam not admissible, 4 Camp, 
401. Berkeley peerage. 

HEIR: 

account by, 1 . 

covenant by and against, 459, 465. 

debt on bond of ancestor against, 563, 

not bound u uless named, ib. n. # 

how to declare against collateral, 564. 

liability of, as to land aliened, 566. 

rules a 9 to the heir taking by purchase or descent, ib* 

plea by, 567. 

judgment against, 569. 

HERALD : 

books of, where evidence, 711. 

HIGHWAY: 

of pleading, 1246. 

HOLDING OVER: 
penalty on, 573, 4. 
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HOP-DUTY: * 

wager on, 1303. 

HORSE RACES: 
wagers on, 1301, 

HOUSES: 

doctrine relating to warranty of, 6-2 &. 
salt* of, when stolen, 1 '269. 

HUSBAND AND WIFE: 
see Baton and Feme. 


I, 


JEW : 

marriage of, 22 and n. 

IMPLIED: 

. covenant, 441. 
malice, 1167. 
wurmnty, Mi. 

IMPRISONMENT: 
see False. 

INDEBITATUS: 

assumpsit, natuie of, 68. 

INDORSEMENT: 

of the different kinds of, 330. 
blank — in full, ib. • 
blank indorsements may be struck out, 330 n. 
not necessary to add the words “or order’ 1 to specia 
indorsement, 332. 

bill payable to A.’s order is payable to A. — so bill in- 
dorsed so A.’s order is pa v able to A., 333. 
action will not lie on an indorsement of part of the sum 
mentioned in the bill, 334. 

indorsement of person bearing the same name with payee 
will not corner title, because hand-writing of payee 
must be proved, ib. 

bona fide holder, for n valuable consideration, of bills 
payable to bearer, or to order, but indorsed in blank, 
entitled to payment, although bills have been stolen 
or lost, 335. 

holder of bill payable to bearer nfust shew that be gave 
valuable consideration for it, 330. 
of the party in whom the right of transfer is vested, 337. 
ptr.sonai representatives may indorse bills, ib. * 
bill indorsed to executors, how to declare, ib. 
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INFANT: 

account does not lie against, 4. 
cannot be guardian in socage, ib. 
marriage of, UK 

not liable as acceptor of a bill of exchange, though 
drawn for necessaries, 287. 
of the plea of infancy : 

in assumpsit, UP, 
covenant, 494. 
debt on bond, 536. 
debt for rent, 581. 

for what necessaries chargeable, 120. 
where liable, having confirmed the contract at full age, 
122 . 

whether bond of infant be void or voidable, 536 n. 
INFERIOR COURTS: 

of the allegations necessary in a dedaral ion on promises 
in an inferior court, 99. 

how ollicer or party must justify under process of, 802. 

INFORMATION: 

in nature of quo warranto, 1066. 

INJUNCTION: 
perpetual, 719. 

INNKEEPER: 

whether he may retain until paid, 1285 n. 
wiiere he may be a bankrupt, 174. 
liability of, as to guests’ goods, 131 1. 

INNUENDO: 

nature of, 1 162. 

INQUIRY: 

stat. 22 & 23 Car. 2. depriving plaintiff of costs in action* 
for assault and battery, where he recovers under 40*. 
does not extend to writs of inquiry, 40. 
if jurors give a defective verdict under stat. 17 Car. 2. 
t\ 7. omission cannot be supplied by a Writ of inquire, 
1127 n. 

INSTALMENTS: 

how to sue for money due by, 613 n. 

INSURANCE: 

definition of, 969. 
of marine insurance, 870. 
nature of this contract, ib. 

•f tiie policy, ib. 



isrbEx. 

different kinds— interest— wager— open*— valued, 871. 
requisites : 

1. name of insured, 872. 

stat. 25 G. 3. c. 44.-28 G. 3. c. 56., 872, 3. 
construct ion of these statutes, 873,4. 

2. name of ship, 874. 

*3. subject matter of insurance, 876. 

4. the voyage, ib. 

5. the perils, 87ft 

6. the memorapdum, 880. 

term genial average explained, ib. 

of a loss by stranding, 881. 

7. the date, 883. 

"ft the stamp, ib. 

-* atiiount of present stamp duty, ib. 

in what case a new stamp is necessary, 885. 
how policies are to be construed, 886. 
who may he insured — alien— neutral, 887. 
who may be insurers , 8 88. 
at common law, ib. 

provisions of stat. 6 G. 1. c. 18. for the establishment of 
two insurance companies, ib* 
restrictions imposed by this statute on insurances by 
partners, 88ft 

of the subject matter of insurance, ib. 
of insuring freight, 890. 

in what cases assured will be entitled to recover bn an 
insurance of freight, ib. 

assumpsit the usual remedy on policy of insurance, 91ft 
how the declaration ought to ho framed, ib. 
non assumpsit usually pleaded, except where ac- 
tion is brought against the two insurance com- 
panies, 922. 
consolidation rule: 
nature of, 923. 

account of its first introduction, ib. 
of the several grounds of defence: 

1. alien enemy, 921. 

9. that the voyage insured was prohibited, or that 
the goods were intended tor carrying on an 
illegal commerce, 923. 
trading with an enemy, ib. 
trading to the East Indies, ib. 
trading under license, 926. 
trading in contravention of a statute or proclama- 
mation, 92ft 

3. false allegation, misrepresentation, or conceal- 
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ment of truths as to material facts, will vacate 
policy, 930. 

4- non-compliance with warranty, either express 
or implied, vacates policy, 935. 
of express warranties: 

1- time of sailing, 936. 

2. safety of ship at a particular time, 937. 

3. to depart with convoy, 938. 

convoy must be appointed by government, ib. 
and sailing instructions must be obtained, 939 n. 
ship must continue with convoy, 940. 
statute compelling ships to sail with convoy, 941. 
exceptions, ib. n. * if 

4. that the ship is neutral property; Mfe. 
requisites to satisfy this warrant^, lb. 

of the evidence usually adduced to falsify this 
warranty, 944. 

5. free of capture in port, 948. 
implied warranty: 

1. not to deviate, 948. 

what will justify a deviation, 951. 

2. sea-worthiness, 953. 

implied condition, that ship shall be furnished 
with every article nccessaiy for tiie purpose of 
safe navigation, 954. 
as pilots, &c., ib. 

statutes relating to pilotage, 955 n. 
re-assurance, nature of, 956. 

illegal by statute, except in three cases*, ib. 
wager policy : 

explained, ib. 

law relating to, previously to styt, 19 G. 2. c. 37., 
ib. 

provisions of that statute, 957. 
foreign ships exempted fronj its operation, ib. n. 
evidence: 

what proof is necessary to sufiport action on po- 
licy, 959. 

an instrument coming out of .th* hands of parties 
thereto, upon notice to produce it, must, not- 
withstanding, be proved by subscribing wit- 
ness, 964. 
return of premium : 

in what cases assured will be entitled to a return of 
the whole, or part of the premium, 965. 
counsel in opening ought to' demand premium. 
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where it is intended to insist on it on failure of 
claim for loss, 971. . 

receipt in policy is evidence of receipt of premium, 
ib. 

insurance upon lives : 
defined, 974. 

utility of this insurance, ib. 

names of several corporations and societies esta- 
blished for this purpose, ib. 
party insuring life must be interested, 973. 
name of person interested must be inserted in policy, 

1U\» - 

creditor is interested in life of his debtor, ib. 
insqrfttrmust subscribe a declaration touching his 
a|pj§tate of health, &c., 976. 
cages relating po warranties of this kind, ib. n. 
insurance against fire: 
nature of, 977. 

not Assignable without consent, 978. 
assured must l>e interested, ib. 
of the conditions of the printed proposals, and how- 
satisfied, ib. 

where the premium is not paid within fifteen days 
after expiration of year, whether insurer be liable 
in case of loss, 979. 
see Abandonment, Adjustment. 

INTEREST : 

in what cases, and to what time interest is recoverable, 
039 . 

in policies, see tit Insurance, Wager Policy, and Insur- 
ance on Lives and Fire, 
of witnesses, 817. 

JOINT AND SEVERAL: 

of joint and several promissory notes, 30*8. 
of joint and several covenants, 443. 
action follows nature of interest, ib. 
where 4 the interest is joint, action MiSt be brought by 
survivors, 444. 

death of companions must .be averred, ib. 

JOINT TENANTS: 

account by, 2. 

of laying the demise in ejectment by joint tenants, 681. 
possession of one, where of both, 704, 1270. 
where joint tenancy must be pleaded or given in evi- 
dence, 1272,3. 
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JUDGMENT:* 

where a^Mtrty mart shew it in a jthstiflcaUon in ties* 

where sheriff must shew it, ib. 

foreign, 09. 

how proved, 610. 

debt lies on, 610. See Debt. 

of confessing, by executor, 764. 

Irish judgment how proved, 678. 
form of, in 
account, 7. 

debt ou bond against heir, 56B. 
detinue*, 'G37. 
replevin, 1125. 
trover, 1286. 
debt on, 671. 

JUSTICES OF TIIF. PEACE: 

actions against shall be laid in proper county, 865. 
may plead general issue, ib. 

notice of suit must.be delivered to J. P. one caleudai 
month before action, 855, 6. 

J. P. may tender amends, 857. 

within what time actions against J. P. must be brought, 
85!), 860. 

JUSTIFICATION: 

m defence of person, 32. 

possession, ib. 

by officers executing process, 34. 
pleas of, under judicial process out of superior and infe- 
rior courts, 861, 2, 3. 
of pleading process of foreign courts, 864. 
local and transitory, 37. 

L. 

LANDLORD TENANT : 

action by landlord against tenant for misusing form, 52. 
where landlord may justify an entry ot*. land demised 
1222 , 12 ^ 7 . 

where landlord rosy re-enter, 6?7- 
of evidence by landlord to support ejeotment, 706. 
tenant shall not be permitted to object to title of his 
landlord, ®®> * M 

where tenant shall pay double’ the y tariff c« lut for w t 
quitting, >73,4. 
voi.. ii. at 
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where tenant shall pay double rent for not quitting, 570. 
tenants must give notice to landlords of ejectments, 688. 
see Ejectment — Notice to quit— Rent 
LATITAT: 

of replying a latitat to plea of 'statute of limitations, 136. 
may be comfnencement of suit or process only, to bring 
party into court, 153 n. 

LEASE: 

parol, when good, 780,3. 

made by an attorney, where void, 149. 

modern dootrine relating to leases from year to year, 06 7. 

where a license to occupy amounts to a lease, 1337. 

LEGACY: 

where an action will not lie for, 750. 
in what order to be paid, 738. 

LEGITIMACY : 

child may lie illegitimate, though husband is within the 
kingdom, 708. 

where husband, by course of nature," cannot have becu 
the father, child is illegitimate, ib. „ 

wife is witness of necessity to prove adultcroos inter- 
course, ib. 

but non access must be proved by other witnesses, ib. 
even though husband be dead, ib. 

LEVANT AND COUCH ANT : 

meaning of these terms, 404 n. 414. 

LIBKL: 

defined, 981. 

remedy for, by an action on the case, ib. 
when- it lies, lb. 
where not, 983. 

how the declaration ought to be framed, 984. 
what may be pleaded, 985. 
if libel be true, defeudant may justify, 986. 
eeidence : * $ 

what necessary, where libel is in a foreign lan- 
guage, 987. , 

statute relating to printers, publishers, and pro- 
prietors of newspapers, 989. ’ 
jury may give general verdict, 692. 

LIBERTY: 

personal, injury to, 849. 

LICENSE* 

toalieu, 449. 



istikx. 


to trade* 925. 

where it ctfnnotbe countermanded, 1051. 
pica of, to artten for trenpas*, 123(>. 
what defendant must prove m support of plea of license* 
where plaintiff replies de jiy. s.*p. a. t. c., 1K17. 
UF.V: 

o f carriers 

how it arises, 59*2 
nature of liena, 1276. 
w hat persons have general liens, 1278. 
how a right of detainer may be fjtttyed, 1280. 

LIGHT: 

action lies for obstruction of, 1044. 

LIGHTER: 

loss on board of, 893. 

LIMITATION OF ACTIONS • 
in adultery, 14. 
assault and battery, 38. 
assumpsit, 129. 

what acknowledgment will take a case out of the statute, 
131. 

of the replication of process sued out, to plea of stitute 
of limitations, 130. 

of executors u m wing suits < onime tic c d by testator, 13»V^ 
of the stat 4 Ann. c. 10*. s. 19. p< mutting d< frndauts to 
he sued within a limited tunc alter returning from b< - 
yond seas, 1 12. 

m action of debt foi nut aireai, ‘iv*. 
tor esc ape, oSO. 

tor not setting forth tithe, 1211. 

« j« ctnicnt, 7<H. 
imprisonment. 800*. 
lihel, 987. 
n pic viii, 1 123. 
slander 1 100. 

MVFS: 

insurant e on, 974. 

LOC\L AND TRANSITORY* 

win re <o\cnant on lease is local and w btte transport , 114 
of loc.il and transitory justifications, 37* 

L ON DON . 

c u-tum of, as to luuc't coveit sole tiader*, 267 «* 
js to apprentices, 49 j n. 

z z 2 
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LORD OF A MANOR : 

mandatAus lie* to, to admit copyholder, 101 i» 
lien of, on estray, 1281. 

LOSS: 

total, 905. 
partial. PI4. 

LUNATIC: 

committee of, cannot bring ejectment, 663. 


3VI. 


MAGIATRA^R: 

action agttinst, how it must be brought 8 bo* 
natiwpfrto., 8 > 0 \ 7 . 

MAIHEfch 

may be justifirchby an officer in the army, 36. 

MALICIOUS PROSFCUTION : 
remedy for, * 

difference between the modern action ahd the old action 
for ronsjMMf y, ib. 

Under what circumstances the modern action may lie 
maintained, fij> 1. 

of the grounds of this action, £ 193. 
of the action for a malicious arrest, 
how sup|KUted, VD7* 
of ai lions foi malicious suits, ib. 
declaration must state how malicious prosecution was 
disposed of, 9W- 

reasonable grounds of suspicion w ill be a sufticient de- 
fence, 1001. 

whether there. was ptobable cause, is a question of law, 
ib* 

what plaintiff must prove, ib. 

proving an acquittal for want of prosecution, is not prunA 
facie evidence of malice, HKVJ. 
it must appear plaintiff \va* acquitted before action 
brought, but day of acquittal is not materia), lb. ' 

HO copies of indictment* for felonies can be given without 
special ortfer, 1001. 

MANDAMUS: 

nature of the writ of, 1005* 
w here it lies, lOOti. 
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MANOR: 

of the appointqacutof gmnekec pera by lord* of raauors, 
836. , 

boundaries of tuanoiv cannot be trad in action on the 
game law*, 937 , 

MARRIAGE : 

what good at dommon law, 1 j. 

of the alterations and provisions made by marriage act, 
10 to 22. 

what evidence required of mairiage in action for adul- 
tery , 1 >. 

of fleet jtiarriages, 23. 

where noTHiques at couple cannot be plOMfrd, 4&1. 
marimge'l^f reputation will bind h<|jp*a&‘ for wife’s 
contracts, 265. ' * V* '<* 

bigamy 110 defence to action for contract pM$e by *>(*• 
cond wife, 266.* * t 

promise of marriage not within stat. of frauds, 795. 
.wager m restraint of, 1303. 

M VSTUl AM) SERVANT: 

of actions by ac ivants against their masters for w.«pis 
1031. 

where master may ^tlisi liaige scivant at a mpjnrni'* 
warning, 1032. 

tnasU r is liable m rtspe^t of aantiac ts made by his m i 
acting uuder an nn|Uied as well as an exprtts 
authority, il>. 

t 'isuaon this point, ib., 1033. 

in what the suvant is a witness foi the tnnsti , 

without a rchaso, 1034. 

m stcr is liable foi negligence or unskilfuhuss of mi- 
\atit, but not for wilful trespass coumutUd w itlumt 
hisasseut, 1 03 o, O’. 

while the master may maintain an action: 

ior enticing away Ins appaniicr or servant, 1036. 
lor beqtog him, ib. % * 

for dcorocitivig his seivaut or daughter, 1030. 
ui w hat case the action fur scductiou may be umin- 
tamed, and what am the re<iuisitea to support ii, 
ib. * frt 

daughter or servant is a competent wit ness, 1040. 
courts unwilling to disturb the verdict on the giojiud 
of excessive damages, 1041. 
of slander spoken by master of servant, 1165, 6 n. 

MAYORS: 

statute relating to the election of, 1007. 
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MEMBERS OF PARLIAMENT! 

wagefc out election of, 1303;' 

MEMORANDUM; 

day stated in, prim& facie evidence of commencement of 

ration, 002 n. ‘ ' v . 

memorandum imioi'sed on bond t<J*be taken as part of 
condition, 344. '* 


MERCHANT; 

clause rt lating to merchants’, accounts on stat of limita- 
I ions, 139 n. See Factor. 


MESNE PROFITS: • . 

action fe%1n whose name it may be brought, 7-21. 
of the evutgnee after judgment upon verdict in eject- 
ment,,]!). 

of the evidence after judgment by default, 722. ^ 
how far judgment in ejectment ii coticlusivejdpww^ of 
plaintiil’s title, ib. 

of pleading the statute of limitations, 723: 


MINORITY: 
sec Infamy. 

MISREPRESENTATION, 930. 


MIXED TITHES: 

not within stat. 3 & 3 Edw. 6., 1192. 
MODUS: 

may lie given in evidence on ml debet, 1213. 
MON A ST E KIES: - 

dissolution of, 1199. 


MONEY HAD AND RECEIVED: 
action for, where it lies, 77 to 99. 

MONEY PAID: 

where action for lies, 73. ■ 

MORTGAGE: 

mortgagee may maintain ejectment, 

what proof nedt usury to support the action, 710. 
Mat. 7 G. 2. c. 20. compelling n^ortgagt t s u In • 
have brought ejectment to roconvey, 662 n. 
when court will stay, proceeding on payment of 
principal and costs, 663 n. 
where he may distrain, 64(1. 
cannot defend as landlord, not having taken pos- 
session, 689. 

whore statute of limitations wit) net bar, 70->. 
whether suable as assignue, 470 n. 
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mortgagor * where be may be toed on he personal core* 
nant, though bill of sale void, 446. ' 
mortgage of trader continuing in possession 
, void as against creditors, 196*9. 
mortgagor in possession ti not entitled to 
notice to quit, 679- 
MUTUAL DEBTS: 
may be set otf, 142. 


N. 


NAME: 

true, as to marnage, 18. 

NEGLIGENCE: 

oi attorn ies, 102. 
of earners, 360. 

N EGLIG ENT ESCAPE : 

v\ hat is considered as sue h, 680'. 

NE UNQUES ACCOUPLE: 281 
bailitf, 4. 
miner, lb. 

\ r.W A SMGN M ENT • 
where necessary, 1232. 

NEWSPAPERS: 

‘•t.itute relating to printers of, 939. 
publisher of, where a tiader, 1300. 

ML DKBKT: 

may be pleaded to debt for rent, .’>79. 

action on 2 & .3 Ivdw. 6. for not Mat- 
ting forth tithe, 1211* 

what may be given in evidence under, 583 a. 

NIL HABUITUN TRNEMEJJTIS: 

where lease is by indenture, plaintiff may demur to thin 
plea, unless want of title appear‘on declaration, 4#r>, 0. 
cannot be pleaded to action for use and occupation, 1 293. 

NON ASSUMPSIT: 114." 
infra sex annos, 130. 

NON-CLAIM: 

m what cases a bar, 697. 

NON DIMISIT: J 

good plea in replevin, Iff*. 





N'ON.ES’S.rACTyMu 

what may be guven in evidence ttpder it, when pleaded 
tadebt on botwl, • 

not a general, issue in covenant, 468, 60S. 
material variance between deed, declared aa end deed 
produced, may be taken advanfggp^of under this issue, 
’466,1310. 

NON-SUIT: M 

there canftot be a 'tion-suir after a tender, 1 52, sed 
qusere. * 

of )udg<dSat of non-suit before and after issue joined in 

renigrin^mo,?. 

N( )T0Sf mftllSSORY : 
deflfftiUfcWL . 

common Jaw doctrine respecting actions on promissory 
not^ how altered by stat. 3 & 4 Ann, c. <>., 36*2. 
wbflfc botes are ^within this statute, 303. * 

what not, 3(i4. * • 
bankers’ cash notes, 3 68. 
nature of ib. 

of joint and several notes, ib. 
or th^considcration, 3ti}h 

iu what case want or illegality of consideration may he 
insisted on, 370. 
stamp, 371. k 

payment of note, when due, must be datpairttod* within 
a reasonable time, ib, 
da\s of grace, ib. 
mode of computation, ib. 

notice of default of payment by maker must be given l>\ 
indorsee to prior indorsers, .372. 
of the reined} on a note by action of assumpsit, 374. 
of variances between note declared on, and note pi o- 
du<ed in evidence, ib. 
what be pleaded, 375. 

of tin* evidence necessary to support action on note, ib. 
by payee, 37ft v 
indorsee, ib. 

\n w hat case an indorser may be a witness, 377. 
of the analogy between an indorsed note and a bill, ib. 

NOTICE: ,jrf v 

of action* wn. f 
of auctioneers conditions, 828 n. 
to tenant of distress, (tel* 
of sot*orf, IWn. 
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of setoff, osnnot be given with plea of non est fectiim in 
covenant, 509. < 

of the notice required by stab 94 G. 9. o. 44. to be deli- 
vered to J. P. before action brought, 850. 
requisites of notice, ib. n. and see Addenda, p. 1311. 
of itotices byoMprifers, that they will not be responsible 
beyond ascertain 8um v 3$3, 1310. 
form of these notices, 384 n. 

what notice of dissolution of partnership is required," 
1063. 

NOTICE TO QUIT: 

on truancies from year to year, half a goticc to 

quit mast be given, 667* 
no distinction between land and house^QQf.' 1 
how the notice must be given wheij&tenant holds 
over, 669. 

where tenant holds under a void agreement, 670* 
where tenant enters upon tin* different parts at different 
times, il>. 

requisites of notice, 672. 

forms of notices which have been holden good, ib., 673. 
need not be directed, 674. 

what shall he considered us evidence of service, 671, .">• 
landlord may wave not fee by subsequent acknowledg- 
ment of tlie tenancy, 67 5. 
c$$c& wheje * to tire to quit is rfot necessary, 678* 

1 OS where possession is adverse, 67 9* 
in the cast' of mortgage s, ib. 

NUDUM PACTUM: 

assumpsit Will not lie on, 45 n. 

N USANCE: 

case* lies for n usance to habitation or land, 1044. 
f. g*. for darkening windows, ib. 
twenty years’ enjo\ ment of lights sufficient to ipam- 
tain action for obstructing them, 104.V. 
not necipfkiry to shew total pnvattojo^IQ46» 
instances of n usance for which an actiff^piay be mam* 
turned, ib. # * „ , 

to support an acthf % for nusance in public highway, 
plaintiff must shew special damage, 1048. 
and that he was using ordinary caution, ib. 
what shall be deemed such special daniage las will 
maintain an action, ib. 

case lies for not repairing highway, where special da- 
mage, 10J9. 
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ema Km against tithe owner, for stjffipring tithes to re* 
main on the land an unreasonable time, 1049. 
action for nusance may be brought by reversioner, er te- 
nant in possession, 105*2. 
or alienee, ib. 

, tenants in common may join, ib. * Y*t 
person erecting nusance, or hi#alieme, is liable, ib. • 
of tbe evidence necessary to support an action for a nu- 
sance, 1053. 

of the general issue, and what may be given in evidence 
under it»&054. , 


o. 

OBLIGATION, OR BOND: 
debt on, 512. 7 '*’ 

OBLIGEE : 

release by, 542. 

OBLIGOR: 

release to, 542. 

OFFICE: 

stat. 5 & (5 Kdw. G. c. 16. against sale of offices, 525. 
what offices arc witHin this statute, 526. 
excise, though no part of the revenue at the time of 
making this statute, yet within the mischief 528. 
bond given by officer for securing all the profits to per- 
son appointing, is void, 527. 

so bona to surrender when person appointing chooses, 
ib. * 

OFFICER: 

officer in the army may justify even maihem for dis- 
- obeying orders, flagrante hello, 36. 
assumpsit does not lie against excise officer forjrerovcry 
of uutiea which he has paid over, bur otherwise if not 
paid over, 87 n. # * 

whether excise, officer is entitled to a month's notice 
before action brought, 96 n. 
where peace officer may justify an arrest, $64, 5. 
of justifications by officers how pleaded, 31, 35, .661. 

OVERSEER: 

whether promise made by overseer to pay for cure of 
4 pauper is binding, 56 a. 

liable to refund money illegally received for maintenance 
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of bastaM}. child, though ho has paid itover to suc- 
cessor, 88 b. 

entitled to the protection of stat. 84 G. 8. o. 44. s. 6 .. 
858 n. 

trespass will not lie against overseer who distrains for 
poor rate, lfj 14. 

OWNER: * ^ 

reputed, 108. 

OYSTERS: 

. right to dredge for, 775. 


P. 


PARCENERS : 

ejectment by, 0'81 : 

must join in an avowry for rent arrear, 1121. 
il an estate descend to parceners, one of whom w under 
a disability, which continues more than twenty years, 
and the other does not enter within twenty jems, 
the disability of the one does not picscrvc the title of 
th* 1 other, after the twenty years elapsed. Roe d. 
l.an'dou v. RowLton, 2 Taunt. 411. 

P1RENT AND CHILD » 

parent maj justify assault in defence of child, 34. 

may chastise his child moderately, 36. 

may maintain ait ion for seduction of daughter, 1031). 

PARISH REGISTERS: 

• proof of birth, &c. 71 1. 

PARLIAMENT: 
see Bribeiy. 

PARSON: 
see Tithes. 

PAItTICULAfc: 

of demand, 3M n„ 3(>l. 

PARTNER: 

may accept bill drawn on firm if on joint account, 2Sf). 
may pass the partnership interest in mil by Indorsement, 

but sccus, if creditor knows that it is without consent of 
the other partncis, ib. 

after bant in ptcy of one partner, bill ‘must be indorsed 
by solvent partner and assignees of bankrupt, ik 
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assumpsit lies on express promise to pay bai*nfje s truck 
after dissolution, 427 n. * * 

participation 6t profits and loss is necessary to constitute 
a partnership as between the parties* 1065* „ ^ «* 
ia respect of creditors, he who takes a moietyW profits 
liable to losses, 1057. 

wppre there is a partnership, as between the patties and 
strangers, the law will presume that they are partners 
inter sc, 1056. - 

although an agreement may* constitute a partnership as 
betwesn^the parties and strangers, yet it'tnay not have 
t^at effect as between the parties theiftseh is* 1057. 
one partner cannot execute a deed for mother, without 
a particular power, 1058. 

but one partner may bind another by the acceptance of 
%'bill, 1059. 

a new partner, however, cannot be bound in tfiis man- 
ner toi; debt ot old partner, ib. 
one partner cannot pledge the security of another for Ins 
own private debt, ib. 

in whom the property in partnership eflects is, when 
one partm r bee omes a bankrupt, ib. 
authority of one partner to draw bills to charge another 
is onlj v\\ implied authouty, 1060* 
solvent partner ma) dispose of paitneiblup effects, ib. 
how partners ought to sue, 10o*l. 
w hat notice ought to be given of a dissolution of part- 
m i ship, 10(53. 

a person who suffeis his name to he used in a firm, if no 
partucr, may be a witiu** for the linn, 100 ». 

< llect of a< t of bank i uptcy bj oue partner, 1271. 
insurance by paitners illegal, 01, 8S9. 

PARTY: 

ftsnimpsit cannot be maintatned by poison not part) to 
ngxeiwnt, 52. 

party burigmg covenant on deed poll, must be named 
therein, 12(7, 7. 

PATRON: 

offiptvds gnen by clerks to pat ions w hat are good and 
whut*sititotiiacal, 531. 

PAWN: 

where tro\ ex lies by and against pawnee, 126S. 

rWVNBROKKR: 

« * tuny be a bankrupt, 174 n. 

tower hes against, for goods stolen, 1268*. 
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PAYMENT 
by bill, 71 n. 

good pies m assumpsit, 1-97. 

where several demands, party paymq may apply it as he 
•* fHeaSesfat time ef payment , ib. 
of payment of money into court in actions against car* 
tiers, 399. ' 

and m covenant, 503. 

where payment may oe pleaded to debt on bond, 537. 
of plea ot payment at the day, and after the day, 537, 8. 
if bond bas (am dormant twenty years# payment pre- 
sumed, 539. 

origin of this doctrine, ib. n. 

PEDIGREE : 

hearsay evidence admissible as to pedigrees, 719. 
hence decimations of nit tubers of faintly arc evidence us 
to pedigree, ib. See Heaisay. 
husband to lie considered as merijber of wife*® family 
1 1 >. 

PENAL STATUTES: 

mles i dating to actions on, 600. 

how to lay the venue in actions on, 604 u. 

PENALTY : 

on bonds with jienalty conditioned for payment of money 
only; principal, interest, and costs only, ar< record- 
able by stat 4 Ann. c. 16. s. 13., 560 n. 
infancy may Ik* pleaded to bond with penalty, .>36. 
so to bond conditioned for payment of mtrieM, .>37. 

PF.NDKNTK LITE; 
adinmistiahon, 734. 

PEREMPTORY M \NDAMUS 
wlu le grantablc, 1027. 

PERFORM INCH: 

how pleaded where covenants in the affirmative, ',01. 

negative, ib 

must be plfcaded in terms of covenant, ib. 

PERILS; 

of the sea, 3<i2. 

PERJURY : 

pet sons con vicled of, incompetent witnesses, 810. 
but may be restored to their competency by pardon, if 
indicted at common law; but otberw isc, if indicted 
on statute, 618, 517. 



copy of judgment, entered lapon verdict l#<fettvietjbfi, 
must be produced, 817 . f 

" atm 
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statutes ^dating to,05o u* , f 

PlSCABYff* 

PLEAtoSfc 

in ' ; 

befbite atatmors, 8. * \ 
in adultery, 13. , 
assault Aid batfam 31. 
in stosun^t, ll|rio 153.4 
in baiftf'ilptcy : \ v 

#$feral plea ok 231. < 

* v cannot be pleaded to actions for uncertain da- 
mages; 235,8. 

what evidence will support 238*. 
pica of set-off, 241. - ^ ; 

in covenant : 1 

accord and satisfaction, eviction, infancy, levied 
1 by distress, nit habuit in tenements, non est 
factum, non infregit con vent ionem, perform- 
; ante, release, set-off, 492 to 503. 

* in debt, on bonds * 

noa est factuni, accord, duress* illegal consi- 
deration, by common law and statute : infancy, 
payment, solvit ad diem, solvit post diem, re- 
lease, set-off, 514 to #547. 
on bail bond: * 

compertiit ad diem—- nul tiel record, 557, 8. 
on bdnd of ancestor against keir 9 
riens per descent; 5 85. 
for rent , 

non est (actum, non dimisit, nil debet, evic- 
tion, infancy, nil tiabuit in tenement!**, riens 
in arreatv statute of limitations, 379 to 582. 
ogaimt eheriffrfor escape* t 

recapture before act ion brought, 50<>. 
in action t founded on ppm/ statutes* - 

not guilty, nil debet, recovery in another ac- 
tion, 600. 


in detinue * ■ 

’ non detinet, 636. 
in ejectment : 

ancient demesne, within what time it u w« » bn 
pleaded, 1 693. 

hy executors: , » . 

executors may plead same plea tint 'testator 
might, 753, ¥ 

plene administravit— outstanding Judgment, or 
bond-— how pleaded, lb. 

executor may plead outstanding judgment reco» 
* vered in debt oq simple contra<Jfc,'H6^. 
several administrators tnay plffttf tpyit an^ ipg 
judgment recovered against one, Jb*.. 
of the replication to plea on outstanding judg- 
ment, how pleaded, 756. 
in the case of the statute of limitations, as against 
executor, the six years' are computed from the 
time when act ion first accrued to testator, 756, 6. 
how computed in case of administration, 750. 
difference between executor and administrator in 
setting forth a right of retainer, 767, 8. 
in quo warranto 

statute of limitations, 1035. 
in replevin : 

in abatement— cepit in alio loco, may conclude 
with prayer of judgment that count may bo 
quashed, 1111, 13. 
of the general issue, non cepit, 1 113. 
general rules relating to avowries and cogni- 
zances, ib. , 

of the avowry for damage feasant, 1115. 
pleas in bar— escape through defect of fences, 
1116. 

right of common, 1117. 
tender of amends. Illy, 


of avowries for rent arrear, 1 130. 
at common law, ib. 
by stilt. 11 (». 3. c. It)., ib. 
by joint tenant, 1131. 
by parceners, ib. 
by tenants in common, ib. 
for ready furnished lodgings, ib, 
pleas in bar, * <•’ 

eviction, 1131. , 
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nun dunisit^l^S, 
uon.t^nui^' ib.j ., 
rieto in arreUr, ib. 
property, 1123. ,, 

in defendant or stranger, il 
s statute of limitations,-! b. 

- -j^« 

f wander': 

general issue, 1166. , . . 

statute of limitations, 1166. 
in action on slut, for not setting forth tithss : . 

nil debet, not guilty, statute of limitations, is 11. 

in trespass: 

’ ■ ' jg^tfcral issue, 1228. 

acdohl and satisfaction, 1230. 
liberum tenetnentum, 1231. 
estoppel, 1235. 
license, 1236. 
process, 1238. 
yigfit of way, 1239. 
trader 6f amends, ill 13, 
in Vottri 

general issue and statute of limitations, 1275,6. 
in action for use and occupation • ' ' 

defendant cannot plead nil liabuit m tenements, 
1293. 


PLENK ADMINISTRAVIT: 

plea of, 753. 

POLirV.* 

actions cannot be maiutauicd oq coutracts svhich violate 
public policy, 62, 130*2. 
at uisqiuuce^ nature of. 370. 
is a simple contract, 37 1. 
may lie altered by consent, ib. n, 
how to be construed, 886, 
if the* different kinds of policies', 
h interest, 871. 

wager, ib. 
open, ib. 

, valued, ih? 

of flic essential parts of a police, 

. 1, uaooe of party insured, 872. 

2. name of ship, 874. , 

. 3. subject- matt (f of insurance, 376. „ 

4. voyage insured must be truly described, fb.* 

•'». pei its insured against must be inserted, 879. 
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O'. The memorandum, 

form of by Ixmilon underwriters, 8SO. 
construction of, ib. ” 

7. date, 883. 

8. stamp, 

amou at of present stamp duties, ib. 
if policy altered, new stamp is requisite, 
8Si it. 

set* Insurance. 

PUNK: 

writ of, 1 103,0. 

POOR AXD froOR RATI'.: 

overseer of, liable for surplus of money received by him 
for maintenance of bastard, though be lias paid it over 
to his successor, 88 n. 

court will award a supplemental writ of inquiry, after 
nonsuit or verdict for defendant, who had 'avowed 
under 43 Fliz. c\ *2. for a poor rate, 11*28 n. 
by btat. 17 U. ‘2. c. 38. party distraining for poor rate is 
not to be deemed a trespasser ab initio, for any irre- 
gularity in warrant of appointment, of distress, or m 
the rate, (134. 

beasts of the plough are distrainable for poor rates. 
(i43 n. 

POSSKSKIOX : 

justification in defence of, 3*2. 

tortious possession sufTicieut to maintain trespass, 12iq. 
right of possession must concur with right of property, 
in order to maintain trover, 1203. 
but right of possession is sufficient, without having had 
actual possession, ib. 

party cannot maintain ejectment without having bun 
in possession, or clothed with right of possession, at 
time of ouster, OViP. 

how to proceed in ejectment, upon a vacant possession 
tipi. 

uninterrupted adverse possession for twenty juirs will 
bar ejectment, ?0i. 

where parly may defend himself, tiiough twenty via 
have run against him bcfoie taking poAscssiou, 702. 
not u< counting for rent received for all ilie premises is 
uot such an adverse possession as will bar tenant in 
common, 703. 

right of rutty within 21 Jac. c. 1 0\ must be s».ch a** 

* accompanied with right of possession, 7Q2. 
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POUND-BREACH: 

action lies for, 652 . 

PREFERENCE: 

voluntary, 189. 

PRmiyM: 

wrjere assured is entitled to a return of, 965. 
PRESCRIPTION: 

prescriptive right of common is suspended only, by talc- 
in# a lease of the land for years, 403. r 

common appendant ought not to be claimed by prescrip- 
tion, 404 n. 

prescription for common for cattle, levant and couchant 
on messuage, cum pertinentiis, is good, 400'. 
but not if messuage has not land or curtilage belonging 
to it, ib. 

party prescribing for common, in right of a particular 
estate, may call, as a witness, a person Who claims 
comrijon in the same place, 413. 
prescription for common for sheep is supported by evi- 
~ deiiCe of a right of common for sheep and cows, 1119. 
but where party prescribes for exclusive rijjht of fishing 
over lour places, proof of the right of fishing over 
three of the four places, will not support the right 
claimed, 775. 

prescription for a right of common, generally, not sup- 
ported by a finding that party has right of common, 
paying Id. for it, 1118, lfK 

inhabitants as such cannot prescribe for profit in ano- 
ther’s sod, 1118. 

copyholder must prescribe in the name of lord, except 
when claiming common in the soil of the lord, 1117. 
of claiming a right of way bv prescription, how pleaded, 
124 * 2 . 

PRESUMPTION: 

if bond he of twenty years* standing, and no demand 
proved, or good < au-c shewn for forliearance, pay- 
ment shall lu* presumed ; hdt not where tin* bond i< 
less than twenty ytars* landing, .*>39. 
if interest lias been paid after the day, but more than 
twenty years since, party must plead payment after 
tile day, in order to avail himself of presumed pay- 
ment, ib. n. 

under an adverse enjoy titent of lights for tweuty yeais 
and upwards, jury may be directed to presume a rjcrlit 
by grant, to 

so twenty years exclusive enjoyment of water* in any 
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particular manner, aftouls a conclusive picsumption 
of a right derived tioni giant, or act of pailumuit, 
1046 n. 

PRISOX: 

keepers of prfsons shall gi\e to persons desnous ofchirg- 
mg a person m execution a note, m writing, bfpu- 
sons m then custody, by stat. SiPff, 3. C. 37* s. Q, 
5SQ. 

such note is evidence of person’s being m custody at 
that tune, o<K). 

PRIZE 

action vi ill not lie w he re imprisonment is thou ly in con- 
st qnence of taking a ship as jnj/i , 852. 
ptovisiona ot Prize Act (43 (r. 3. c. 100.) idatmg to sal- 
vage, 800. 

PROBATE- 

what acts an executor may do bcfoie probate, 72S. 
penalty inflicted on peisons administcung without pro\- 
mg will within six months aftci the death of tesUjtor, 
727. 

probate umepealcd cannot be impeached m tern poia( 

con its, f30. 

piobate is only legal i\ idem ( of will of pej son illy, ? >V 

Vlli K’iiSS ; 

justification under, 34. 

of tlx d i fit rente between justifications undo pro* in, by 
party to the cause, or stranger, and officer exes ut m„ 
plot os, 801. 

final, not mussaiy to allege it lcLurned, but stun a* to 

III* hi u, ib. II. 

of nituioi < ourU, justifications under, 802 . 
of fori ign couit, 80 f. 

ou'dit to d< s« iiIk parly agiinst whom it is issued, ib. 
win le oflic * r may justify buakmg optn doors lor exe- 
cution of process, 1238. 

PROC L \M VTIOVN 

of fine, bow pro\ed, 700. 

PRO! 1 R'l * 

plamtifl, in coven int, must make profert, 475. 
protert is disp*m*d with, whcie deed is lost by tune or 
accident, ib. n 

so when deed lias been destroyed by fire, ib. 
where profert is made m declaration, deed must-bc pro- 
duced, ib. 


3 a fr 
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PROMISE: 

express, of bankrupt after certificate, 240. 
conditional, ib. 

PROPERTY: 

absolute or special, necessary to maintain trover, 1255. 
nature of absolute, 1256. 

right of, must be complete to maintain trover, 1259. 

special, defined, 1261. 

cases illustrating the nature of, ib. 

where vests in purchaser, 394. 

tax, covenant to pay, void, 418. 

PROTECTION, 196. 

PROVISO : 

defendant must set forth proviso in deed operating in hi* 
favour, 477. 

saving proviso may be given in evidence oh general issue 
in action on penal statutes, 606. 
what will amount to a forfeiture of a lease containing 
proviso against alienation, 450,1. 


Q. 


QUIET ENJOYMENT: 

covenant for quiet enjoyment does not extend to entries 
by strangers, 453. 

how the declaration ihust be framed for breach of sue h 
covenant, 454. 

iu what manner the averment of title in party evicting 
ought to be made, 455. 
cases illustrating this, 455, to 458. 

QUOD COMPUTET: 

judgment of, 7* 

QUO WARRANTO: 

information in nature of, 1066. 


it. 


RASURR: 

rasure of deed mav be given in evidence on non cat fat 
tuih, SOI, 499, 517. 

of the rasure of a b-11 of exchange, 301. 
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REASONABLE TIME : 

as to notice of dishonour of bill, 319. 
abandonment, 906'. 

RECEIPT: 

last receipt is presumptive evidence that rent due before 
lias been paid, 579. 

but a receipt is not conclusive evidence, that party sign- 
ing it has actually received the money, 83. 
receipt of rent is evidence of subsisting tenancy, 669. 

RECEIVER: 

how chargeable in account, 2. 
plea by, 4# 

receiver, appointed by court of chancery, is an agent 
within stat. 4 ,G. 2. c. 28. and may give tenant notice 
to deliver up possession, 574 n. 
where land is in possession of receiver, ejectment, must 
be brought with leave of the Court of Chancery, 667. 
RECOGNIZANCE: 

in what order debts due on recognizances ought to be 
paid by executor, 738, 740 n. 
recognizance not enrolled is considered as a bond, 7 10 u. 

RECORD: 

debt lies upon record, 508. 
of the ph a of nul tiel record, 571. 
how tried, ib. 

of the replic ation of nul tiel record, 558. 
how it must c onclude, ib. 
of judgment thereon, ib. 
where record inter alios is evidence, 1090, 

RECTORY: 

in ejectment for rectory, what must be proved, 710. 
REGISTER: 

register, evidence of a marriage, 15. 
omission in entry will not affect validity of marriage, 21. 
persons making false entries in register guilty of Felony, 
without benefit of clergy, ib. 
register, or examined copy, is evidence to prove chris- 
tenings or burials, 711. 

REGISTRY: 

what proof necessary in trover for certificate of ship’s 
registry, 1282. 

legislative provisions respecting registry of> merchant 
ships, 1135. r 

merchant ships of certain description must be regis- 
tered, ib. . ' - ■ - 
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on transfer of property, certificate of registry must be 
accurately recited in bill of sale, ib. 
but clerical mistake will not vitiate, 113& 
bill of sale must be in writing, 1137. 
indorsements on certificate must be recited, ib. 
what regulations are prescribed in cases, 

‘ 1 i. where sale takes place in port to which ship 
belongs, 1138. 

2. when sale takes place during absence of ship 

from her port, ib. • 

3. when sliip-owneis arc resident in foreign coun- 

try, 1140. 

statutes lequue acts to be done by parties to the sale, 
and by public officers ; as to the former, the statutes 
arc imperative, but only directory as to the latter, 
ib. 

statutes relate to transfers made by act of party only, 
1242. 

where the statutes require a registry de novo, 1143. 
RELEASE : ' 

where it may be given in evidence, 115, 12S. 
where not, 129. 

form of plea of release puis darrein continuance, 128. 
ot the pica of rch ase to debt on bond, 5 11. 
fraud may be replied, ib. n. 

release by one of several obligees will bind all, 512. 
so a reh ase to one of several obligors may be pleaded by 
the other*?, ib. 

whether such release he by deed or operation of law, ib. 
if feme obligee take obligor to husband, this is a ukase 
in law, il>. 

covenant not to sue will operate as a release by constitu - 
tion only, 5 13. 

covenant not to sue must be perpetual, in order to mmo 
as a release, ib. 

release of all actions will not discharge covenant be foie 
breach, 501. 

whether creditor or legatee having executed a i dense 
was a good witness to support a will before the stat. 
25 G. 2. c. 0\, 817,818. 

agENT : 

debt fvr rent (incur : 

lies at common Law r on lease for years or at will, 
572. * • , 

t lies by statute ou lease for life* though life is con- 
tinuing, ib. 
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lies by statute, by executor of person seised of 
rent-service, &c., in fee-tail or for life, 67 3. 
against whom the action must be brought, ib. 
lessee for years having assigned term, may sue for 
rent reserved, ib. 

tenant wilfully holding over* after notice by land- 
lord, forfeits double the yearly value of the laud, 
by stat. 4 G. 2. c. 28., ib. 
construction of this statute, ib, 674 n. 
action on this statute may be brought by one te- 
nant in common without companion, 676. 
action on this statute may be brought after a re- 
covery iu ejectment, ib. 

tenant, not delivering up possession after he has 
given notice to quit, forfeits double rent, by 
stat 11 G. 2. c. 10., 570'. 
tenant for a year within this statute, ib. n. 
of the venue in debt for rent, 677. 
where debt agaiust executor for rent arrefcr must 
be in the debet and detinet, and where ip the 
detinct only, ib. 

executor cannot wave term, 678, and n. 
of declaring in debt for use and occupation, 6 78, 

*f the pleadings iu debt for rent art car, 

non est factum, non dimisit, nil debet, 579- 
assignment and acceptance of assignee as tenant, 
680. 

eviction, ib. 
infancy, .>81. 

nil habuil in tcncmentis, ib. 
rims in arrear, 682. 
statute of limitations, ib. 
of the evidence, ib. 

wlu re tenant for life dies before reut-day, rent shall be 
apportioned by slat. 1 1 G. 2. c. 10. s. 16 , 581. 

where tenant m tail leases, but not according to statute, 
and dies without issue between the days of payment, 
and afterwards the remainder man receives the whole, 
he is liable to .account for a proportion up to the death 
of tenant in tail, 1 107. 

rent reserved by parol, is in equal degree with bond- 
debt in the administration of estates by exeeutors, 
740 n. 

see Distress-— Landlord and Tenant— Notice to Quit. 

REPAIRS: 

covenant to repair runs "with the land, and binds perso- 
nal representative, 440. 
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how breach may be assigned on a covenant to repair, 478. 
heir, though not named, may sue on a covenant for not 
repairing, 459. 

heir may Recover damages for not repairing in time of 
ancestor, ib. 

plea by heir claiming to retain money laid put in repairs, 
where bad, 568. 

disbursements for repairs cannot be given in evidence on 
nil debet, 583 n. 

REPLEVIN: 

lies on any tortious taking gf goods, as well as a taking 
. by distress, 1095,6. 

but not for taking things affixed to the freehold, 1096. 
of the inconveniences attending the proceedings in le- 
plevin at common law, 1097. 
how remedied by stat. of Marlebridge, ib. 
of the stat. 1 & 2 Ph. & Mar. for the more expeditious 
delivery of distresses, ib. 

of the pledges at common law for prosecution of suits 
. and by stat. Westminster 2. for the return of beasts, 
1099. 

of the different methods pursued by sheriffs in respect of 
pledges, ib. * 

bonds from the party replevying may be taken, 1099, 
1 10 °- 

penalty of this bond not fixed, 1100. 
of the bond from party replevying, and two sureties, 
by stat. 1 L G. 2. c* 19. in cases of distress for ruit 
arrear, ib. 

meaning and extent of the condition “ to prosecute suit 
with effect,” 1101, 2. 

of the extent of the sheriff's liability in an action for 
not taking any or insufficient pledges, 1 102,3. 
in what case the court will grant relief against sdienif 
on a summary application, 1 101. 
how to proceed, where defendant claims property, ib. 
of the different forms of writs tor the removal of pin- 
ceodings out of inferior into superior courts, 1 L0“>. 

1. pone at commou law, ib. 

2. pone under stat. Wcstni. 2., 1 106. 

3. recordari facias loquelam, ib. 

4. accedas ad curiam, 1107. 

what property the plaintiff ought to have to maintain 
replevin, 1107. 

wheio husband may sue alone, 279, 1108. 
where join in replevin with wife, ib. 
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of the declaration : 
veiVue, 1*108. 
locus in quo, ih. 

what advantage may be taken of omitting the name* 
of the place where beasts are taken, 1109. 
rule as to naming the place explained, ib. 
how the goods must he described, 1 110. 
of pleas in abatement, H 11. 
of the judgment, 

1. for plaintiff, 1125. 

2. for defendant, ib. 
at common law, ib. 

by-stat. 17 Car. 2. c. 7. in cases of distuss for rent 
arrear, 1120. 

1. on nonsuit before issue joined, ib. 

2. on nonsuit after issue joined, 1127. 

3. on verdict against plain ti ft, ib. 

4. bn judgment given on demurrer, 1128. 
judgment at common law not superseded by this 

statute, 1129. 
vc Pleadings — Costs. 

RFPUC VTLON: 

of 1 1 plying dc injuria sun proprnl absque tali causa to 
son assault demesne, 38. 

of the muming of this replication, when pleaded to a plea 
of Ik < use, 1237. 

\yhere defendant insists on a matter of interest, de in- 
juria suu piopna cannot he pleaded or n plied, 1122, 
12 Hi. 

or implying to t!ie plea of lihmmi teneiucntum, 1234. 
plaintiff nnv traverse the command, ib. 

Rl>CLMv: 

iU fimtion, 1 132. 
ictnedy, th. 

* ruituLC , 

1. the original cause of action, ib. 

2 writ and warrant, ib. 

3. manner of arrest, ih. 

w hat constitutes an arrest, ib. 
of executing process on Sunday, 1133. 

4. damage sustained, 1134 
tor rescue of distresses, see Distress. 

RESIDENCE: 

of corporator, 1022. 

RESPONDENTIA : 

nature of the contract, 972. 
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difference between bottomry and respondentia and a 
loan, 972,3. 

statutes relating to money lent upon respondentia, 973. 
DETAINER : 

may be given in evidence on plene administravit, 739. 
of the right of retainer by an executor, 757. 
executor de son tort cannot retain, 758. 
see Lien. 

RETURN : 

of premium, 965. 
of process, 861 n. 

REVERSION : 

assignee of reversion may enter for non-payment of rent, 
&c.. Or bring covenant by stat. 32 H. 8. c. 3 I., l()i, 2,3. 
see Covenant. 

REVOCATION: 
see WilL 

RIENS IN ARREAR: 

good plea to debt for rent, 582. 

of pleading riens in arrear to an avowry for rent arrear, 

1122 . 


s. 


SAILING: 

with convoy, warranty, 938. 

SALE: 

action cannot be maintained for price of goods sold upon 
credit, until the time for credit is expired, 71. 
doctrine relating to the sale and warranty of horses, 623. 
in whom the property is upon the sale of goods, 1258. 
under what circumstances vendor may resell his goods, ib. 
sale is complete by delivery of goods to carrier, 39 L 
under what circumstances innkeeper may sell horse left 
in his stable, 1285 n. 

SALVAGE: 

of the rate of salvage as settled by the last prize act, 896,7. 
persons preserving goods which have been abandoned at 
sea arc entitled to a compensation, 1277. 

SCANDALUM MAGNATUM: 

of the remedy for this injury, 1153. 
how to declare, 1154. 
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words actionable in the case of a peer, which would 
not be in the case of a commoner, 1155. 

SEA : 

of plaintiffs beyond sea, at time of cause of action, with- 
in what time they may sue, 140. 
defendants beyond sea, at time of cause of action, may 
be sued on their return, 142. 

SEAMEN: 

of their wages : 

agreement relating to, must be in writing, 1M3. 
must specify the wages and voyage, 1143,4. 
and must be signed by seamen within three davs, 
1144. 

mariner not obliged to produce the written agree- 
ment in court, ib. 

of the penalties imposed on seamen for dcsertiou, 
1115. 

what shall bo deemed desertion, ib. n. 
of the refutations: 

for the government <5f seamen employed in the 
coasting trade, 1140. 

for picventmg desertion of seamen from ships 
trading to the West Indies, 1147. 
ship-owners must not advance to seamen, while 
beyond sea, more than a moiety of wages due, 
1 118. 

freight the mother of wages, ib. 
if ship he captured, seamen lose their wages, 1149. 
ship seized by way of retaliation, and afterwards 
restored, cannot be considered as captured, 11 50. 
where impressed seaman is entitled to wages pro 
tauto, 1151. 

of the remedies for the recovery of seamen's wages: 
in the court of admiralty, 1152. 
and at common law, ib. 

SKA-WORTIl INKSS : 
implied warranty, 9#B. 

SECOND DELIVERANCE: 

writ of, when it must be sued, 1125/)*. 
in w hat case it operates as supersedeas to the retomo 
habendo, 1120', 

SEDUCTION : 
action for, 1039. 
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SEIZURE : 

owner of ship,* seized as forfeited, cannot maintain tres- 
pass, 635 n. 

. hostile seizure is not necessarily capture, so as to defeat 
seamen’s claim for wages, 1150. 

SENTENCE: 

of council at war, where evidence, 36. 
sentences of foreign courts of admiralty are conclusive 
evidence, in actions on policies, upon all subjects 
within their jurisdiction, 944,5. 
where a warranty of neutrality shall be falsified by fo- 
reign sentence, 941,5,6. 

but these sentences must be legal sentei^es, 947. 

SEQUESTRATION : 

nature of this proceeding, 188 n. 

SERVANT: 

see Master and Servant. 

SERVICE: 

of declaration in ejectment, 6S4. 
of notice to quit, 07 1,5. 

SET-OFF : 

at common law, 142, 544. 
by statutes-, 14-2, 544. 

how defendant may conclude his plea, 1 13. 

«U bts must be* mutual and due in same light, 144, 547- 
m cases of executors, 145, 

cannot be of debt barred by statute of limitations, 1 46. 
cannot be of a penalty, ib. 

reducing demand under AOs. .docs not affect jurisdiction 
of superior court, 147. 
to debt on bond, 5 11 to 517. 

SHERIFF: 

reniedy against, for escape, 

at common law, 584. 
by statute, ib. 

liable for escape after recapti^h on escape warrant, 586. 
must appoint deputies to make replevins, 1097. 
liable for taking insufficient pledges, 1099, 1 102,3. 
cannot be made a trespasser by relation, 1223. 
cannot justify breaking open outward dooi to execute 
process, 1238. * 

trover lies by sheriff agbtest person taking auaj goods 
seized in execution, 126 % 1* 
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SHIP: 

ship owners not liable for embezzlement by mariners, 

389. 

nor for any loss exceeding value of vessel and freight, 

390. 

nor for any loss by fire, ib. 

nor for jewels, &c. unless the value is specified, ib. 
action against ship-owner must be brought by con- 
signee of goods, 394. 

master of ship has no lien on ship for money expended 

in repairs, 1280. 

sale of the whole of a ship by part owner is not equiva- 
lent to destruction, so that co-tenant may maintain 
trover, 1271 n. 

master of ship has no general authority, by law, to sell 
ship or cargo, 1269. 
see Registry. 

SIMONY : 

definition of, .529. 
statutes relating to, ib., 530. 

resignation bonds, where good and where simoniacal, 
531,2. 

case of Bishop of London v. Ffytche, 532. 
ground of the decision in that case, 533 n. 

SLANDER : 

scandalum magnatum defined, 1153. 
statutes relating to, ib. 
form of declaration, 1154. 
what words are actionable in th£ case of a peer, 
i 1 55. 

of the action for slander, 1155. 

where it lies for words actionable in themselves, 
1155, 6. 

how words are to be construed, 1157. 
of words not actionable in themselves, 1160. 
what special damage sufficient to support action 
ib. 

in what case two persons may joiu for slander, 
1 lti L. 

where the republication of slander is actionable, 
ib. 

of thetleclaration, ib, 
meaning of the term innuendo, 1162. 
office of the innuendo, ib. 
in what case averment of colloquium is necessary. 
1163,4. 
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jury to decide whether meaning is such as is im- 
puted by the innuendo, 1164. 
evidence, 1166. 
costs, 1167. 
see Pleadings— Libel. 

SOCIETY: 

one member of amicable society cannot maintain trover 
against another for taking away a chattel belonging to 
the society, 1270. 

SOLVIT AD DIEM, AND SOLVIT POST DIEM : 
of pleading payment at common law and by statute, 537. 
if bond has lain dormant for 20 years, payment will be 
presumed , 539. 

doctrine of presumed payment first laid down by Lord 
Hale, ib. n. * 

indorsements of receipts for interest, made by obligee 
before 20 years elapsed, will rebut presumption of 
payment, 54Q< 

indorsements of receipts, after 20 years, not admissible, 
541 n. 

SPECIALTY: 

assumpsit will not lie on a specialty, 427. 
exceptions to this rule.Mb. n. 

STABLE-KEEPER: 

liable for the negligence of his servants, 383. 

STAGECOACH: 

proprietor of, how far liable as common carrier, 378. 
see Carrier. 

gTAMP : 

amount of stamp duties on bills and notes, 2.04. 

on policies of insurance, 883. 
stamp must be of proper value and denomination, 294. 
where new stamp is required on bill of exchange, 297,8. 

on policy of insurance, 

885 n. 

STANDING CORN: 

where it goes to devisee of land, 1265 n. 

STATUTE MERCHANT OR STAPLE : 
in what order to be paid by executors, 738. 

STATUTES: 

20JI . 3. c. 4. (stat. Merton) approvement of common, 
409 . 
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52 H.3.C. 4. (stat. Marlebridge) driving distress out of 
county, 650. 

unreasonable distress, 655. 

> c. 21. who may take replevin of distresses, 1097 1 
3 Edw. l.c. 34. (West. L) scandalum magnatum, 1153. 

6 Edw. l.c. 1. (stat. Gloucester) s. 2. costs, 1129. 

13 Edw. 1. stat. 1. c. 2. (Westm. 2.) pledges to prose- 
cute in replevin, 1099. 
writ of pone, to remove plaint, 
1106. 

second deliverance, 1125. 
c. Hi process of execution in account, 
7. escape, 584. 

c. 23. account by executors, 3, 745. 
c. 46. approvement of common, 409. 
4 Edw. 3. c. 7. actions by executors, 744. 

25 Edw. 3. stat. 5. c. 5. executors of executors, 731, 
745. 

31 Edw. 3. stat. 1. c. 11. administrators, 3, 745. 

34 Edw. 3. c. 16. fine and non-claim, 697. 

45 Edw. 3. c. 3. exemption from tithes, 1192. 

1 R. 2. c. 12. escape, 585. 

2 R. 2. c. 5. scandalum magnatum, 1153. 

12 R. 2. c. 2. sale of offices, 62. 

c. 11. scandalum magnatum, 1154. 

13 R. 2. slat. 1. c. 13. qualification to kill game, 834 n. 

23 II. 6. c. 10. bail to sheriff, 548. 

I U. 3. c. 7. fine and non-claim, 697. 

3 11. 7. c. 10. costs— error, 1130. 

4 II. 7. e. 24. fine and non-claim, 695, 697. 

1 1 I I. 7. c. 20. discontinuances by wife, 695. 

7 1J. 8. c. 4. recoverors — distress, 64 1. 

s. 3. damages— costs, 1130. 

21 II. 8. c. 5. s. 3. administration, 745 n. 

c. 11. restitution of goods feloniously stolen, 

1269. 

c. 13. s. 5. clergymen trading, 172 u. 
c. 19. damages, costs, &c. 1130. 

27 II. 8. c. 20. tithes, 1 199. 

28 11. 8. c. 15. wilful destruction of ships— trial, 901 n. 

31 H. 8. c. 13. s. 21. dissolution of religious houses* 

1200 . 

32 H. 8. c. 1. stat of wills, 809. 

c. 2. s. 3. limitation of avowry, 1123. 
c. 7. s. 7. recovery idf tithes, 1 189. 
c. 28. lease by tenant in tail, 695. 
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32 ^3. xs 2 8.'W0. Icft’df busb^d^fi^outiiiuance, 09o. 

c. S3.\fescfcn{ tdRiif^eutty; 094. 

C. 34 ." c6v€naht — assignfeesof reversion, 461,2, 3. 
e. 30. ?. 1: title With proclamations, 697 11 . 
c. 37. 8. 1. debt for rent service, &c. by execu- 
tor, 673, 

c. 37. s. 1, 3, 4f distress — personal representati\ e, 
&c. 0*4. 

33 H. 8. c. 39. bond to the king, 739 11 . 

34 & 33 H. 8. c. 4. bankrupt, 170. , 

37 H. 8. c. 9 , s. 3. usury, 533. 

2 & 3 Edw. 0. c. 13. 8. 1 , 2, 3, 4, 5, 6, tithes, 1190 to 120 1. 

3 & 4 Edw. O. c. 3. approvement, 409* 

5 & 6 Kdw. 0. c. 10. sale of offices, 02, 525. 

1 & 2 Ph. & M. c. 12. driving distress out of hunched, 

650. 

&. 3. delivery of distresses, 1097. 

2 Ph. & M. c. 7. sale of horses in market overt, 1259. 

6 Eliz. c. 9. perjuiy, 734. 

13 Eliz.c. 5. fraudulent conveyance, 566. 
c. 7. 8.1. bankrfapt, 17, 173, 178. 
c. 8. usury, 533, 4. 
c. 10. s.3. church' leases, 1203. 
c. 20. rectors lease, 1219. 

18 Eliz. c. 3. s. 2. order of filiation, 850 n. 
c. 5. s. 1. informer, 005. 

s. 3. compounding penal actious, ib. 

27 Eliz. c. 8. error, 1155. 

31 Eliz. c. 5. s. 5. limitation 6f actions, 600. 
c. 0. simony, 529 to 531. 
c. 12. sale of horses, in market overt, 1259. 

43 Eliz. c. 0. s. 2. costs, 42. 

1 Jac. i. c. 15. s. 2. bankrupts, 173, 178. 

s. 10. summons, 853. 

s. 14. payments to bankrupt piouited, 

210 . 

‘ c. 21. pawnbroker, 1268. 

v. 27. s. 0. qualification to kill game, 834 n. 

3 Jac. l.c. 7. s. 1. attomics — costs, 155. 
c. 8. costs in error, 1130. 
c. 13. s. 5. qualification to kill deer, 834 11 . 
c. 15. s. 4. costs, 147. 

7 J$c. 1. c. 5. officers, 31, 80K 
' , 6. 1 1. 8. 6. qualification to kill game, S34 n. 

21 Jac. 1. c. 4. penal actions, 003, 4. 

.. c. 12* s 5. venue in actions against J. P. &c% 

* costs, 2o a s35. 








$.,4 ,&. \58. s. 5. p. 1119, 

rn^VM 40 ’ 1160 ’ 


ttr 

' J I’V^i ( 

.‘c. if. 1 8. 2. usury. 

c. 19- s. 2. tymlfruBts^ 179. «• is. p. 173 


s. ll. reputed ownership, 198. 

& 14. bankrupt, 2 1 7. 

12 Car. 2. c. 13. s. 2. usury, 434. 

c. 18. navigation act, 1223. 

13 Car. 2. s tat ?-,c- 1. c^poratiouagt, 1073. 

Hi Car. 2. c. 4. vyilful.degtruptfon of ships, 973. 

c. 7. 8- 2, 3, gaining, l2«9. 

Id ^ 17 Car. 2. c. & .jeofipls, 607, 1215. 

s. 1. pleading-omission, 30. 
s. 3. bail in error, 719. 
s. 4- ti?«u«ge8. costs, 7 19. 

17 Car. 2. c. 7- replevin — costs, 1120, 7, 8, ,9- 
c. ti, administrator de l\t>nis nun, 732. 

•22 & 23 Car. 9. c. 9. cqs'h?, 40, 1249 

c. 25. 8. appointment of game-keepers, 

& 3, qualification to kill game, 834- 
25 Car. 2. e.2. test act, 1075. 

29 Car. 2. c. 3. s. 1. statute of frauds, 780- *• 2. ib. s. 3. 

, p. 4tff, 7.83. 

s. 4. agreement, 49, 104, 750, 784. s. o. 
p. 809. 8, 0. p. 821. s. 12. p. 809. 
s 17. p. $D1. 

e. 7,8. 5. Sundgy^852» H 33 - 

30 Car. 2. c. 7. 8. 2. executor de. son tort, 7 42 11. 

2 W. & M. c. 5- a. S. sale of distress, G51. 

ft* 3. Ioosfc 99m and hay— distress, 042. 
si 4. fHpuud breach — damages— -costs, 
853. 

3 Si 4 W. &. M. c. 12. s. 24. carriage pf goods 391- 

c. 14. dev Rechargeable with heir, 428, 

s. MraWify.of heir after alienation, 
&G(3 * " f ' 

s. fit rieiif jier descent, 567. 

4 & 5 \V. & M. c. 18., Sing informations, lOtff. 

. c. of judgments, 739 n. 

e. 23, s. 4._g2ine keepers, 837. 

*. ifTcosts, 1253. 

c. 24.A 12. executor ofexecutor, 742 n. 

3b 


vot. u. 



INQEX. 

« 

7 & 8 W. 3. c. 4.'Trea$ng,AGtc01& 

c. 6. s. 8, 9. recovery of tithes, 1189, 1190. 

. c. 98, «. SI. registry de novo, 1 138, 1 143. 
c. 84. tithes— *quakers, 1 . 190 , 

8 & 9 W. 3. c. 11. 8. 1 .costs on acquittal, 41,1130,1280. 

s. 2. costs in error, 1161. 

8. 3. costs — tithes, 1198. 
s. 4. wilful and malicious trespass — 
costs, 41, 1254. 

s. 8. assigning breaches— damages — 
judgment, 560, 1, 2, 3. 
a 27. escape, ?89, 593, 590. 

9-& 10 W. 3. c. 17. bills of exchange^ protest, 325, 0. 
s. 3. lpet bills, 328. 

c. 44. East India Company, monopoly, 925. 
11 & 12 W. 3. c. 9. costs, 40 n. 

1 Ann. stat 2, c. 0. s. 2. escape, 586. 

c.9. s. 4. wilful destruction of ships, 901 n. 
3 Jk 4 Ann. c. 9> s. <1. promissory notes, 362. 

s. 4,5, Y, 8. bills of exchange, protest, 

' 327,8. 

* 4 Ann. c. 16 . s. 1. exception— pleading, 30. 

s. 4. pleading several matters, 606, 1114. 
s. 6, 7. venire, 607. 

8. 8. view, 1251. 
b. 12. payment of bond, 537, 8. 
s. 13. bringing principal, &c. into court, 
560 n. 

s. 16. bringing action after claim, 666, 705. 
s. 17, 18, 19. limitation of actions, 142. 
b. 20. assignment of- bail bond, 554. 
a. 27. account, 9, 3, 6. 

5 Ann. c. 14. 8. 2, 3, 4. ga me * a id e of, &c. 838-841. 

6 Ann. c. 22. s. 9. Bank of England, 287. 

7 Ann. c, 12. a. 3. ambassador, &c.— distress, 644. 

s. 5. traders’ protection, 173 n., 196. 

2 Attn. c. 14. s. 6, 7. distress after lease determined, 617. 

9 Ann. c. 6. s. 57. assurances on marriages, 869 n. 

c. 14. gaming, 305, 525^1300. 
c. 20. s. 1, 2, 7> mandamus, 1029. 
s. 4. quo warranto, 1068. 
s. 5. judgment— costs, 1091* 
c. 25. s. 1. game-keepers, 836. 

s. 2. game— erne of, 841, - 

a. 3. destroying game in night time, ib. 

10 Ann.c. 15. s. 3. bankrupt — liability of partners, 232. 
12 Ann. stat. 2. c. 1 2. suwony, 53a 

c. 16. s. 1. usury, 305, 53 1. 
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a Geo. l. c. if, gmne-keepers, «36. 
c. IS. pilbtage, 955 n. , 
c. 15. 8 ; 8. death of sheriff, 595. 

4 Geo. 1. o. 12. wilful destruction of Rhips, 901 n. 
fiOao. I.a 18. s. 1*. insurance, 64, 888, 9. 

7 Geo.l. c. 21. «. 2. bottomry, 973. 

s. 14. pilotage, 955 n. , 

c. $3. bankrupts securities payable at future 
day/247. 8. 

8 Geo. 3. c. 19. a, 1. action of debt, game, 842. 

c. 24. «. 7- seaman’s wages, 1148. 

11 Geo. 1. <?. 4. election of mayors, &c. 1007, 8. 

c. 29. 6. 6, 7. wilful destruction of ships, 901 u. 
c. SO. s.* 43. assurance companies — pleading, 
600 u., 922. 

2 Geo. 2. c. 22. s. 13. set-off, 442, 1 45, 502, 544, 1 1*4. 
c. 23. s. 23. attornies* bill, 160, SOI n. 
c. 64. bribery, 609. 618. 

c. SO. s. 1» 2, 7, 8, 9, 13. seamen— 'wages, 1143, 
4, 1145,6 a. 

s. 3, 5, 6. penalties for desertion, 1145. 

1 Geo. 2. c. 28. s. 1. tenMQs bolding over after notice, 
578-576. 

s. 2. ejectment— -entry for rent arrear, 089. 
s. 4. payment or tender of rent — stay of 
proceedings, 090. 
s. 6. rent seek, See.— distress, 639. 

5 G. 2. c. 20. pilotage, 955 n. 

c. 30. s. 7. general plea of bankruptcy, 231. 
s. 9. second bankruptcy, 237, 240. 
s. 11. bankrupt, certificate, 86. 
s. 12. avoiding certificate, 238. 
s. 22. banfcrupt, written securities payable 
at ftitureday, 247, 249. 
s. 28. petitioning creditor’s debt— fraud. 
231, 245, 6. 

a 94. bankrupt, 479. s- 39- p. 173, 174 u. 

a. 40. p. 177. 
s. 28. set-Oti^ 941. 

7 G. 2. c. 8. stock-jobbing act, 309- 

c. 15. liability of ship-owners, 369. 

c. SO. s. 1. mortgage > stay of proceedings, 662 n. 

8 G. 2. c. 24. s. 4, 5. Set-Off, 142, 146, 544, 5, 6. 

9 G. 2. c. 38. bribery, 618. 

1 1 G. 9. c. 19. s. 1, 2, 7. fraudulent removal, distress, 
648*., 649. 

8*2 



INBEX, 


1 1 G. 2. c. 19. 0. 8. growing crops* &c. distress* 642* 619* 

, 65(X 

s. 12* ejectment, notice to landlord* 688. 
s. 14. action for use and occupation* 1287* 
8. 16. executor of tenant for life* appor- 
tionment of rent* 581, 74 6. 
s. 18* double rent-distress, 576* 640. 
s. 19. irregularity in distress* 654. 
s. 21. general issue, 1229. 

8. 22. avowry fdr rent arrear, 1120. 
s. 23. sureties in replevin, 1100. 

12 G. 2. c. 13. s. 5, 6 attornies, 156 n., 159. * 

13G. 2. c. 19. horse racing, 1301. # 

15 G. 2.c. IS. s. 5. Bank of England, 287. 

17 G. 2. c. 38. s. 8. distress for poor’s rate — trespasser ab 
r initio, 664. 

18G.2.C. 34.8. 11. horse racing, 1301. 

19 G. 2. c. 32. s. 1. payments by bankrupts protected, 220. 
c. 34. s. 16. seizure-^costs— damages, 1269. 
c. 37. 8. 1, 2, 3. assurance— interest, 957, 1298. 
s. 4. re-assurance, 966. 
s. 6. bottomry, 973. 

21 G. 2. c. 28. s. 3. carriage of goods, 391. 

22 G. Qi c. 47. s. 6. Southwark Court of Requests' Act, 

148 n. 

23 G. 2. c. 33. s. 19- suggestion, costs, 147, 153 n. 

24 G. 2. c. 18. 8. 3. venire, 607. 

c. 40. Gin Act, 60. 

c. 44. s. 1, 3, 5. notice of action against J. P., 
855,6,7. 

s. 2. tender of amends, 857- 

s. 4. bringing money into court, 857. 

s. 6. demand of copy of warrant, 857, 8, 9. 

s. 7- verdict-— hosts, 859. 

8. S. limitation of action against J. P., Ac. 
ib. 

25 G. 2. c. 6. s. 1, 2, 6. attesting execution of wills, 819- 
26 G. 2. c. 2. game— limitation of action, 842, 8 14 n. 

c. 19. s. 5. compensation for saving ship or goods* 
1277 n. 

c. 33* marriage act, 16 to 22. 

28 G. 9. c. 1 2. s- 1. 2. game*-sale of, 83S n. 

3 1 G. 2. c. 40. s. 1 1. factor, 766. 

2 G. 3. c. 19. s. 1 - game, 843. 

8. 5, 6«i costs, 842. 

4 G. 3. c, 33. bankrupt; 486c » 

7 G. tk c. 40. carriage of goods, 391. 
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13 G.‘ 3* c. 5& game, 843. 

s. 19. costs, ib» 
c. 78. highway, 1940', 7 n. 
c. 80. game, 841. 

14 6. Sf. c. ‘48. a> 1, 9, 3. assurance on lives, 975, 1999. 

17 Gr* 3* c. 50. 8. 10. auction duty, 106 n. 

19 G. 3. c. 66. s. 5,6, 7, 12. auction duty, 167 n. 

21 G. 3. c. 53. marriage in chapels erected since Mar* 
rage Act, 16 n. 

22 G. 3. <x 25. s. 1,2, 3. ransom of vessels, 895. 

23 G. 3. ex 70. s. 30, 34. protection of excise officers, 30, 

96 n. 

24 G. 3. c. 47. s. 35. protection of custom-house officers, 

30. 

25 G. 3. c. 44. policies of insurance, 872. 

c. 50. s. 2. deputations of game-keepers — certifi- 
cate, 837. 

26 G. 3. c. *57- s. 38. deeds executed in E. 1.— evidence, 

' 516. 

c. 60. registry of ships, 1135, 6, 1138, 1143. 
c. 86. liability of ship-owners, 390. 

27 G. 3. c. 1. insurance on lottery tickets, 86‘9 n. 

c. 29. parishioner—- witness, 60 7. 

28 G. 3. c. 34. s. 14. registry of ships de novo, 1143. 

c. 37- s. 20. auction duty, 168 n. 
c. 66. policies of insurauce, 873. 

31 G. 3. c. 25. stamp — bills of exchange, 297 u» - * 

c. 35. witnesses, 816. 
c. a9. seamen, 1 1 16. 

32 G. 3. c. 58. limitation of time as to quo warranto in- 

formations, 1077, 1085. 
c. 60. libel— verdict, 992. 

34 G. 3. c. 68. registry of ships, 1136, 7, S, 1140, 1143. 

35 G. 3. <\ 63. S. 13. policy— stamp, 885 n. 

37 G. 3. c. 45. s. 9. Bank Act, 150 n. 

c. 73. seamen — wages, 1147, 8. 

c. 78. pilotage, 955 n, 

c. 136. stamp— bills of exchange, 296, 7. 

38 G. 3. c. 78. newspaper— publication; 990, 1. 

c. 87. s. 1^ 4, 5, absence of executor beyond 
sea, 733, 4. 

s. 6. infant executor, 733. 

39 G. 3. c. 34 8. 3. game, 843. 

42 G. 3. c. 85. s. 6. protection of persons bolding 

< public employments, 29. 

43 G. 3. c. 18. amendment of Bank Act, 150 uj ; 

c. 46. i» 4. action on judgment— costs* 672. 
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* • 

43 Geo. 3. c. 5,7., cohvQy,94l^ * 

c. 19/7* s. 0. stamp— bijhi of exchange, 296. 
c« 141. protection of J. r., 860. 
c. 15*2. pilotage, 955 n. ' '' " 

•c. 160. s. 39, 40, 41. Prize Act, 896;*7, 961 n. 

44 Geo. 3. e. 77 . marriage in chapels erected si Ace Mar* 

riage Act, 10**. 

45 Geo. 3. c. 124. bankrupt, 180. 

46 Geo. 3. c. 135. bankrupt, $17 to 219. 

48 Geo. 3. c. 55. duty on game certificates, 84& 

c. 85. g. 6. actions against persons holding pub* 
lie employments— Avenue, 855. 
c. 93. s. 2. appointment of gamekeepers, 836. 
c. 123. discharge erfdebtors, 692, 3. 
c. 127. m&rriftge ht chapels erected smCe Mar- 
* * riage Afcf* 17 n. 

49 Geo. 3. c. 118. bribeiy, 011. 

c. 121. s. 2. bankrupt— execution, 219. 
a. 6. bankrupt— assignees, 239. 

*4 a surety for bankrupt may prove 
Under commission, 234. 
s. 9. bankrupt — proof of debt pay a- 
h ble at future <Jay, 250. 
a. 10. bankrupt— cdmtriissionj proof of 
trading, See . 243. 

s. 12. bankrupt — actidh against as- 
signees, 229. 

s. 14. creditor suing , estopped from 
proving, 239. 

s. 19- bankrupt — lessee, 236. 
y*2 Geo. 3. c. 39. pilots, 955 n. 

c. 93. gamekeeper’s certificate, 8S7, 846 n., 847. 
c. 146. registry of marriages, 21 n. 

53 Geo. 3. c. 127. s, 5. tithes, limitation of action, 1211. 

54 Geo. 3. e. 141. game, 848. 

55 Geo. 3. c. 68. Highway, &c. 1246, 7 n. 

c. 184. stamp duties— bills of exchange, 294 to 

insurance, 883-885, 978. 
s. 37. administering without probate, 
727. . * 


c. 192. copyhold— surrender to the use of 


50 Geo. 3. c. 130. game, 

_ « in. r • * \ 


STOCK: 


c. 1ST . bankrupts, 1309. 


where bond for securing ttibnty paid for stock-jobbing 
differences is good, 91 n. 





bill of exchange given for the amount of stock-jobbing 
, differences canuptrbe enforced, 368. ' 

dividends in the public ftrads, not apportionable, 581 n 

STOLEN HORSES : 

* statute regulations as to, 1359. 

STRANGER S 

covenant for act of, 482 n. 

SUBSCRIPTION : 

of wills, 8 1 2. 

SURCHARGE: 

of common* 419* 

SURETY: 


if a creditor give time to the principal debtor, the col- 
lateral sureties are discharged, 347. 
principal cannot be released without its operating for the 
benefit of the surety, 369. 

SURGEON: * 

whether a surgeon and apothecary, not qualified, is to 
be considered as an inferior tradesman within the stat, 
4 Sc 5 W. and M. c. 23. s. 10., 1253. 

SURRENDER: 


defendant discharged out of cqstody on giving bail bond 
cannot surrender himself without assent of sheriff, 
556, 7 n. 

by stat. of frauds, leases, &c. cannot be surrendered 
without deed or note in writing, 783. 
heir of copyhold estate may surrender before admit-, 
tance, 661 n, 

until admittance of surrenderee, copyhold remains in 
surrenderor, ib. 


T. 


TAX: 

a wager on the amount of a tax is illegal, 1303. 
c ovenant to pay property tax, void, 448. 

TENANCY: 

at will not favoured, 667* 

TENANt: 

tenants wilfully holding o vet after notice given by land- 
lord, forfeit double tnfe yeaMy value, 573, 4, !i'. 
tenant holding over under a Air' claim of right, dpes qpt 
hqld over wilfully, 574 n. 



mm 

tenants holding over after notice given by themselves, 
are liebfe rent, AT 6- *»ri 1 f / >< - 

what things are considered as fixtures us between land- 
lord and t' nant, 126' 1, 5. 

uAder a lease for fourteen or seven years, the tenant only 
has the ofition of determining it at th£ cAd of the firet 
seven years, 428 n. 

TENANT IN COMMON : 

may maintain account against his companion, Q. 
how the declaration must be framed, ib. 
how he must declare m ejectment, 
what acts of tenant in common shall* amount to an ouster 
of companion, 70S. , 

one tenant in common may maintain trespass agaiiist his 
campamon for mesne profits, 721 . 
one tenant in common caimot maintain trover against his 
companion, except where there has been a destruc- 
tion, or something equivalent to destruction* of the 
-chattel, 1272. 

tenants in common must join in actions relating to per- 
sonalty, 

as in an avowry for taking cattle damage feasant, 
1116. 

aAd on stat. for not setting forth tithe, 1209. 
tenants in common may join in action for a nusanec, 
1052. 

TENDER: 

plea of, in assumpsit, 148. 
what shall be a good tender, ib. 
at what time the tender must be made, 150 l 
tender to agent authorized to receive payment is good, 
ib. 

in what form a tender must be pleaded, ib* 
cannot be pleaded after imparlance, 151. 
of the replication to a plea of tender, 152. 
after a tendei there cannot be a nonsuit, ib. seil quit*, 
tender and refusal equivalent to performance, 109. 
tender and refusal will not support pica of payment aftc r 
the day, 5S9. 

tender of amends before distress makes it unlawful, 1 UP. 

after distress, and before impounding, 
makes detainer unlawful, ib. 
cannot be pleaded in replevin under 
stat. 21 Jac. 1. c. 16., ib. 
bujtjqjay i>n trespass 1249, 
latitat mqy be replied, ib* 
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TERM: 

outstanding, where it bars an ejecttnent, 659. 
enlargement of, 684 n. 

TIMBER: 

timber trees of 40 years’ growth are exempt from tithe, 

1 192 . 

landlord may maintain trover for timber cpt down dur- 
ing continuance of lease, 1456. 
tenant for life, without impeachment of waste, is enti- 
tled to timber at the moment, when it is cut down, lb. 
trustees of an estate per autTe vie cannot maintain tro- 
ver for trees felled, ib. 

TITHES: 

definition, 118S. 

remedy for by stat, 34 H. 8. c. 7., 1 189. 

by assumpsit for a composition, ib. 

proof necessary to support this action, ib. 

interest not recoverable unless day fixed forp^yment, ib. 

sed qu«n. , t 

remedy for recovering small tithes under 40s,, by appli- 
cation to two J. P., ib* 
in case of quakers, 1190. 

land-owner may maintain an action against tithe-owner, 
for suffering tithe to remain on the laud an unreason- 
able tinu* after it was set out, 1019. 
but this action cannot be maintained, unless tit}ic hi i* 
been duly set out, 1050. 
how the tithe of hay should be set out, ib, 
notice of setting out, not required by common law bill 
may he by custom, 1054. 

provisions of stat. 4 & 3 Edw. 6. c. 13. for not setting 
out tithes, 1190. 
fust section, ib. 

when actions of debt were first brought on this statute, 
1191. 

predial tithes, 1192. 
what arc such, ib. 

where tithes of wood may betaken, ib. 

Umber trees of40 years’ growth, where exempt, ib.,1193. 
mere non-payment of tithes, for more than 40 years, 
will not exempt party ffom paying, 1194. 
parol agreement for retaining tithes is good, 1 195. 
what hotice must be gHren to'detcrmiue a composition, 
ib. 

composition determines on death of an incumbent, and 
is not binding on successor, Tl66. 
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second section of{*tat 8 & 3 Edw- 6. relating to the re- 
medy in EccIesiasticnt.Court, and costs, 1198. 
third section, as to tithe of cattle feeding on waste, ib. 
fourth section, as to exemptions : 

1. by laws of the realm, 1199. 

8. statutes, ib. 

3. privilege, ib. 

X. by papal bull, ib. 

8. by composition, ib. 

3. by order, as Cistertians, Templars, Hospi- 

tallers, ib. 

4. unity of possession, 18Q0. 
of exemptions by laymen at common law : 

1. by composition real, 1801. 

8. de modo decimandi, ib. 
definitions of composition real, 1808. 
evidence to support it, 1803. 

fifth section, relating to barren heath or waste ground, 
being exempt for seven years, ib. 
what snail be considered as barreu land, 1804,6. 
of the persons to whom tithes are due : 
rector, king, vicar, 1806,7,8* 
by whom action on stat. mav be brought, 1808. 
party bringing action must be entitled to tithes at 
time of severance, ib. 

action must be brought by party grieved only, ib. 
may be maintained by executors, but not against, 
1209. 

against whom the action may be brought, ib. 
declaration : 

not necessary to set forth title, ib. 
evidence : 

possession prima facie evidence of title, 1211. 
what may oe given in evidence on general issue, 
1213. 

see Judgment — Pleadings— Verdict, 

TRADE: 

infant cannot trade, 183. 

what bonds in restraint of trade are good, 520. 

TRANSITUS: 

stoppage in transitu, 1169. 
doctrine of, ib. 

owes its origin to courts of equity, but is now 
a legal right, ib. 

who shall oe considered as capable of e^xfrcjsipg 
this right, 1170, > 



under what circumstance* the tranaitus shall be 
considered as cont&umg, It 7$. 
when the transitu* is determined, 1170. 
how for the negotiation of the bill of lading may 
tend to defeat the right of stopping in transitu, 
118& 

TREATING . 

at elections, 010. 

TRESPASS: 

of trespass quire clausum ftegit, 1916. 
where it may be maintained, 1917. 
plaintiff mutt have exclusive possession, ib. n. 
but tortious possession is sufficient against wrong- 
doer, 1919, 

of trespass for taking goods, 1290. 
constructive possession sufficient to maintain the 
actioh, ib. 

trespass lies for gleaning, 1221. 
where trespass Will not lie, 12947 
of the declaration : 1225. 
venue, ib. 

of alleging the commission of the trespass posi- 
tively, and notby way of recital, ib. 
day, ib. 

of the c ontihuando, ib. 

in trespass for taking goods, the goods must be 
specified, 1927. 

and that they were the plain tifTs goods, 1228. 
how to declare for taking deer, ib. 
of the general issue : 

title, lease for years, &c. may be given in evi- 
dence under the general issue, 1220. 
but not profit a prendre or easement, ib. 
of the common bar 9 or liberum tenemenlum , 1231. 

history of this plea, and different forms in which 
it was pleaded, 1232. 
of the new assignment, ib. 
inconveniences Uniting from the common bar 
and new assignment, 1233. 
rules of court for the remedy of these inconve- 
niences, ib. 

see Accord and Satisfaction— Estoppel— License 
—Process— W ay— ^Tcnder^-Costs. 

TROVER : 

definition of this action, 1255. 
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Jpropeny, 1055* 

Aute pxopertjr, 1256. 

the right of property must be complete, 1250- 
special property defined, 1261. 

4 aides illustrating the’ nature of, lb. 

2. right of possession, 1263. 

3. trover Will not lie for things fixed to the free- 

hold, 1264. P 



what shall be deemed fixtures as beiwet r» lcir 
and executor, executor of tenant tor life aid 
^remainder man, landlord anu f n*nt, l£04,5. 


what things tenant may remove, H65, 6. 
where standing com belongs to devisee of land, 
ib u 


4. wrongful conversion, 

what shall be considered as a conversion, 1266. 
by whom tiovir cannot be maintain* d : 

byone tenant in common, &c agamstanother, 1*270. 
but if tenant m common destroy the thing in com- 
mon, trover will lie, 1271. 
rule that tenant in common cannot maintain trover 
against bis companion, holds only where the 
law considers the possession of one to be the 
possession of both, 1272. 
that all the part owneis have not joined can be 
pleaded in abatement only, 1273. 
declaration: 

venue, 1273. 
form of declaration, ib. 
how the goods must be described, ib. 
how possession must be stated, 1274. 
of trover by and against husband and wife, 1275. 
plea: 

* not guilty, 1275. 

what may be given m evidence under it, ib. 
statute of limitations, 1276. 
evidence : 

what necessary to support the action, 1282. 
of proving instruments, &c., ib. 
debenture, ib. 

certificate of ship's registry, ib. 
m trover for a ship, what proof necessary, 1283. 
what shall be evidence of a conversion, 1283, and 
see Appendix, 1312. 

possession must be proved in defendant himself, 
1285. 
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TRUST: 


in what cases the eou^t will stay proceedings An 
brinriftr thte subject m #t* $ tV action iZ 
coirrt, and on P^rm^t ; 6rdoifCs, 1286. 
see Costs— Juderri$nt-^Liefi. - 


under what circumstances’ court will presume an out- 
standing term surrendered, 65$. 
if it appear that legal estate is outstanding in another 
person, cestui que trust cannot recover in ejectment, 
660. 


devisee, or executor in trust, may be a witness in sup- 
port of the will, 8*21. 


u. 

UNDER-LEASE: 

no breach of covenant, not to assign* 450. 

USE AND OCCUPATION: 

where assumpsit for rent arrear might have been main- 
tained at common law, 1287. 
stat. 11 G. 2. c. 10. s. 14. which gives the action for use 
and occupation, ib, 

remarks on tins section of the statute by Eyre, C. J., 
1287,8. 

form of declaration, 1288. 

seinble that the name ot parish where lands Be may be 
omitted m the dcclaiation, ib. 
use and occ upation hes where there is an agreement for 
lease, though by deed, 1289. 
occupation of tenant of defendant Is occupation of de- 
fendant, ib. 

use and oc ' <pation cannot be maintained against one 
peison, the occupation of another, unless that oc- 
cupation has been permitted at the request of the de- 
fendant, and that request must be proved, 1291. 
use and occupation lies against tenant from year to year, 
notwithstanding his bankruptcy, 1292. 
defendant caunot plead nil habuit m tenements, or im- 
peach the plaintiffs title, 1293. 
defendant cannot shew that piamtiffs title has expired 
1294. 

judge will not deduct* at nisi prius, the amoupt of pro- 
perty tax, ib. 
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USURY: 

bill of exctangMMsittia is its inception is void, 305. 

statutes against usury, 538. 

how the plea' of usury must be framed to debt oq bond, 
. 534 . 

bpnd ork»a% food cannot bo avoided in the Jhands of 
a bona fide holder, -on the .ground of n^bsequent 
usury, ib. 

substituted -security,, given for .security tainted by usury, 
is void, 535. 


V. 

VARIANCE: 

what will be fatal in assumpsit, 100. 

in an action on a bill of exchange, 350. 

on a, promissory note, 374. 
where, on the face of a receipt, it appears that money 
was paid far a hone, defendant cannot prove a differ- 
ent consideration, in order to take advantage of a va- 
riance, 030. 

material variance between deed declared on in covenant 
and deed produced in evidence, may be taken advan- 
tage of on non est factum, 409, 1310. 
immaterial variance between parish laid and proved in 
ejectrpent, 715. 

VENUE: 

of laying the venue in actions 

for adultery, 13. 
assault and battety, 29. 
assumpsit, 99. 
covenant, 474. 
debt on bond, dated abroad, 
513. 

debt on judgment, 671. 
debt by executor of one 
seised of rent service, &c. 
573 o. 

debt for rent arrear, 577. 

. debt for escape, 595. 
on penal statutes, 003. 
ejectment, 081. 
raise imprisonment, 891. 
nusance, 1053; ’ « 
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replevin, 1108. 
trespass 1426. 
trover, M73. 

VERDICT: 

in actions against joint trespassers, verdict, severing the 
damages, will be bad; rat may be cured before judg- 
ment, by entry of nolle prosequi against all defendants 
but one, 39. 

verdict in ejectment shall be taken according to the 
title, 717. 

in debt on stat. 2 & 3 E. 6. for not setting out tithes, 
how plaintiff shall recover, 1214. 

where there has been a verdict for defendant against the 
weight of evidence, the court will not grant a new 
trial in penal actions on this ground ; but secus in an 
action by the party grieved, as in debt on stat 9 & 3 
Edw. 6., for not setting out tithes, 1914. 

plaintiff may recover in tort against one of several de- 
fendants, though others are acquitted, 845, 1214. 

if a verdict be found on any fact distinctly put in issue, 
such verdict may be pleaded by way of estoppel in 
another action between the same parties or their pri- 
vies, 1235. 

VESTURA TERRJE : 

person entitled to the vesture of land may maintain tres- 
pass, 1217* 

VICTUALLER : 

under what circumstances he may be a bankrupt, 174. 

VIEW : 

plaintiff in trespass recovering less than 40 s., is not enti- 
tled to costs of increase, merely because a view has 
been had, 13M» 

VOID AND VOIDABLE: 

whether bond of infant be void or voidable, 536 n. 

what covenants are void, 446. 

what may be given in evidence on non est factum to 
avoid a bond, 517. 

VOYAGE: 

illegal, 925. 


WAGER : 

policy, 956. 

introductioo-^impoiioy of considering wagers as valid 
contracts, 1296. 
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cases were the wagers have been hoiden to be legal, 1296. 
fortncfuettai^gway^^ oft wager, 1298. 
of illegal leOtfht •“* 

1. prohibited by statute, 1298. 

19 6. 9. c. 37- wager policy on ships, ib. 

14 G. 3. c, 48. wager polity on bras, 1899. » 

16 Car. 2. c. 7. betting at norso-races, fcc.,ib. 

9 Ann. c. L4. gaming, 1300. 

8. contrary to public policy, 1308. 

3. leading to improper inquiries, 1303. 

4. injurious to third persons, and leading to indecent 

evidence, 1303,4. 

WARRANT : 

party, justifying under warrant, must set it forth m his 
plea, 36, 861. 

no action shall be> brought against constable, for an act 
done under a justice’s warrant, until demand of copy 
* ' ofsnch warrant, 857,8,9. 

^tKANT OF ATTORNEY: 

, gj^en by infant is void, 1&5. 

WARRANTY : 

of the sale and warranty of horses, 688. 
purchaser of horse ought to procure a warranty, other- 
wise seller Ib not liable, except on the ground of fraud, 
ib. 

doetvine of sound price being equivalent to warranty is 
now overturned, ib. 
forinof declaring on a warranty, ib 
how party may proceed where warranty is false, 626. 
trial of hone means a reasonable trial, 628. 
condition of sale that purchaser of hone, warranted 
sound, shall return it within two days, does not ex- 
• tend to the age of horse, ib. 

how to declare where contract of warranty is open, 629. 
what will be a fatal vanauce, 101. 
receipt, containing warranty, if stamped with receipt 
stamp, will be good evidence, 630. 
for warranty in policies, see Insurance. 

WASTE: 

breach assigned, that defendant had committed waste is 
not supported by evidence that he had not used the 
premises in a husband-iike manner, 504. 

WATEU-COURSE: 

twenty years* exclusive enjoyment of water, in any pai- 
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ticul&r manner,' afford# a couchtohre presumption of 
right m party so enjoying it, 1046 n. 

*ee Fishery. 

WXVER: 

of notice to quit, 675. 
of forfeiture, 677. 

WAY: 

of the differeift'fcinds of ways, 1239. 
how a private way may be claimed, 
by grant, 1241. 
prescription, 1242. 
custom, 1244. 
necessity, ib. 

how to plead a right of way, 1240. 
replication thereto, ib* 

in what case plamtiff may traverse the right, and give iq 
evidence an order of two J. P. for stopping the way, ib. 
if there has been an adverse enjoyment of a way for 
twenty years, it may be presumed to be legal, *£044 n. 
and this rule holds, although there has been an extin- 
guishment of the right by unity of possession prior to 
the enjoyment, ib. 

where a dedication of a way to the pqbjic may be pre- 
sumed, 1240. * 

permitting the public to have the free use of a way for 
six years, is sufficient evidence of a dereliction, where 
no bar has been put up, ib. 

dedication of way to the public is not a transfer of the 
absolute property of the soil, 1221. 
grantee of occupation-way may maintain an action 
against the land-owner for obstructing it, without 
proving special damage, although such way has bccu 
used by the public for twelve years and upwards, 
1048 n. 

WHEAT: 

how tithable, ip50. 

WIFE: 

confession of, not evidence against husband, $4. 

See Baron and Feme. 

WILL: 

of personal estate, how proved, 759. 
of the execution of a will of land, 809. 
will of copyhold land is not within the statute of frauds, 
ib. 

surrender to the use of, not necessaiy, ib, 
devise of land must be in writing , ib. 
and signed by the decisor t 810. 

70#.. IJ. 
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and attested afii subscribed, 8112. 
in Ike presence of devisor , 8J4. 
by three witnesses, 816. 

it is not necessary that witnesses should know they are 
attesting a will, 812 n. 
may be attested by a marksnrtan, 81 1 n. 
how a devise of land is to be proved, 820. 
sixth section of the statute of frauds relating to the revo- 
cation of wills, 821. 

of the different acts of revocation, 822 to 826. 
of implied revocations, 820. 

WITNESS: 

of the necessary qualifications of witnesses: 

1 . *u9e of reason, 8 1 5. 

2. such religious belief as to be sensible of the 
obligation of an oath, ib. 

3. not convicted of any infamous crime, 810. 

4. not influenced by interest, 770, 817. 

to disqualify a witness, on the ground of his having been 
convicted of an infamous offence, a copy of the* judg- 
ment, entered on the record of conviction, must he 
produced, ib. 

certificated bankrupt, having released assignees, may 
prove poverty in himself, but cannot prove his own 
act of bankruptcy, 252* 
and' this rule holds on cross examination, 253. 
but bankrupt’s declarations, in explanation of his own 
act, are admissible, ib. 

where au uncertificated bankrupt may be a witness, 251. 
where a creditor may he a witness, ib. 
husband and wife cannot give evidence eitherfor or against 
each other, 283. 

acceptor of bill of exchange may prove that drawer had 
no effects iu his hands, 358. 

payee and indorser may prove bill void for want of stamp, 
ib. # 

or for usury, ib. 

in an action by indorsee against drawer, payee may 
prove consideration for indorsement, 359. 
indorser of note who has received money from the maker 
to take it up, may prove the note satisfied in an action 
by indorsee against maker, 377. 
book-keejxjr to carrier is a good witness without release, 
401. 

so a journeyman to a baker, 1034. 
or a clerk, ib. 

so are factors and brokers, 770. 

where a person prescribes fur common by virtue of a 
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custom within a parish, parishioner is not a good w it- 
ness, 413, 1117 n. 

but where a person prescribes for common, in respect of 
a messuage, another commoner, claiming commotion • 
respect or another messuage, may be a witness, lb. 
execution of instrument must be proved by subscribing 
witness, 514, 8*20. 

exceptions to this rule, where subscribing witness be- 
comes interested, 515. 

or infamous, ib. 

or is absent in a foreign country, ib. 
or intelligence cannot be obtained of 
him, upon lair, serious, and diligent 
inquiry, ib. 

production of an instrument, iu pursuance of a notice 
do s not supersede the necessity of proving it by sub- 
scribing witness, 8 f ?0, 904. 

party escaping may be a witness to prove voluntary- 
escape, 598. 

inactiou for bribery, party giving or receiving bribe may 
prove the fact, 017. 

*o person claiming to be first discoverer may be a wit- 
ness, 018. 

person who has been indicted for perjury, at commou 
law, and pardoned, is a competent witness, 018, 817. 
tenant in possession cannot be a witness to support his 
o\\ n, possession, 711. 

testimony of witness having a direct interest in the event 
of a cause, cannot be received, 770. 
a person who is employed to sell goods, and is to re- 
ceive lor his trouble whatever money he can pro- 
cure for them beyond a stated sum, is a competent 
witness to piovc the contract between buyer and 
si Her, 770, 1. 

ser\ant is a good witness in an actiou by master for b*it- 
Uiy of scivant, 1038. 

so the daughter i* a good witness in an action brought by 
the father for seduction, 1040. 
where oue of several partners may be a witness, 1005. 
where a partner cannot be a witness, 1064. 
declarations of persons under whom defendant makes 
cognizance are not evidence for the plaintUf, 1116. 
see Evidence. 

WORDS: 

see Libel — Slander. 

WRIT: 

how proved, 60? n. 


THE END. 






